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PROCEEDI NGS

(Court called to order.)

THE COURT: GCood norning, everyone. Be seated,
pl ease.

Let nme wel cone those of you who are fromout of town.
And pursuant to notice, we're here for a Rule 16 conference.
And we have a nunber of participants on the tel ephone.

Have you already checked those in, Jerry?

THE CLERK: | have, Judge. There's a couple that did
not answer up.

THE COURT: Al right. Let's take appearances then,
starting with those here in the courtroom and then we'll
proceed to see who is on the Iline.

So beginning wiwth our Plaintiffs, who wants to begi n?

MR WNSH P: | will. Thank you, Your Honor. Bl aine
W nshi p, Assistant Attorney Ceneral for the State of Florida,
here for Plaintiffs.

MR. SMTH: Chesterfield Smth, Senior Assistant
Attorney Ceneral on behalf of the Plaintiffs the State of
Florida and the other states and attorneys general.

MR. RIVKIN: David R vkin, Baker & Hostetler, on
behal f of Plaintiffs.

THE COURT: M. Rivkin, all right.

MR, JACQUOT: Joe Jacquot, Deputy Attorney Ceneral, on

behal f of Plaintiffs.
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THE COURT: Al right. And for our Defendants?

MR. CGERSHENGORN: Good norning, Your Honor. |Ilan
Gershengorn fromthe civil division of the Justice Departnent on
behal f of the United States, the Defendants.

MR. KENNEDY: Brian G Kennedy, also fromthe civil
di vi si on.

MR. BECKENHAUER: Eric Beckenhauer, also fromthe
Departnent of Justice, civil division.

M5. MO NE: Panela Miine fromthe U S Attorney's
Ofice for the United States.

THE COURT: Al right. And now those who are on the
phone, | don't know what particular order you want to -- all
right, let's see, do we have Al abama?

MR. SMYCZEK: Yes, Your Honor. Pete Snyczek with the
Al abama Attorney Ceneral's Ofice.

THE COURT: And Florida?

MR. MAKAR: Yes. This is Scott Makar with the
Solicitor Ceneral's Ofice.

THE COURT: Very well. And Col orado?

MR. DOMENICO. This is Dan Doneni co, Solicitor
CGeneral .

THE COURT: Al right, sir. Indiana?

MR. FISHER: Tom Fi sher, Solicitor CGeneral.

THE COURT: Al right, sir. And M chigan?

MR. RESTUCC A: Eric Restuccia, Solicitor CGeneral.
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THE COURT: Al right, sir. And Nebraska?
M5. SPOHN: Katie Spohn, special counsel.

THE COURT: Al right. And Nevada?

MR. HUTCHI SON:.  Mark Hut chi son, special counsel to the

gover nor - -

THE COURT: |I'msorry, | mssed the second one. Do
you have soneone with you, M. Hutchison?

MR, HUTCHI SON: Yes. Jacob Reynolds is with ne as
well, Your Honor. He's with ny firm

THE COURT: Al right. And South Carolina?

MR. STIRLING Bryan Stirling, Deputy Attorney
General, and Enory Smith, Assistant Deputy Attorney General.

THE COURT: Very well. And South Dakota?

MR. JACKLEY: WMarty Jackley, Attorney Ceneral, and
Deputy Attorney General Charlie MGQuigan.

THE COURT: Al right, sir. Pennsylvania?

MR. DELONE: Bart Del one, Senior Deputy Attorney
CGeneral .

THE COURT: Al right, sir. And Texas?

MR. COBB: Bill Cobb, Special Assistant and Seni or
Counsel to the Attorney General.

THE COURT: Thank you. U ah?

MR. SWALLOW  John Swal | ow, Chef Deputy Attorney
CGeneral .

THE COURT: And Washi ngton State?
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MR. MCKENNA: Attorney General Rob McKenna and Chi ef
Deputy Brian Moran.

THE COURT: Al right, sir. | think that's all that
have listed who are participating. Dd | mss anyone?

M5. TAI TZ: Your Honor --

MR. KANEFI ELD: Yes, Your Honor. Joseph Kanefield
with the Arizona Governor Jan Brewer's office.

THE COURT: I'msorry, | mssed that. Say it again,
pl ease.

MR. KANEFI ELD: Joseph Kanefield, general counsel to
Arizona Governor Jan Brewer.

THE COURT: Al right, Arizona. Thank you. Anyone
el se? Yes, na' am

MR TAITZ:. 1I'mOly Taitz, an attorney. | brought
t he pl eadi ngs, Your Honor.

THE COURT: Wiy don't you cone up and use this
m crophone. Are you the one who filed the Motion to Intervene?

MR. TAITZ: Yes, | filed Mdtion for Reconsideration
There are two copies here, one with the Plaintiff and one with
t he Def endant.

THE COURT: Al right. 1've already dealt with the
Motion to Intervene. [|'ll deal with whatever the
reconsideration is, but as of now you are not a participant.
Thank you.

Al right. | think we have everyone, right?
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Vell, as you know, we're here for purposes of a Rule
16 to try to schedule what we need to do and how to do it. And
| don't need to remind you that Rule 1 of the Rules of Cvil
Procedure enphasi ze that these proceedi ngs shoul d secure the
just, speedy and inexpensive determ nation of every action and
proceeding, so | hope that's what we'll be able to do.

There are a nunber of things that | want to go over
with you, and in no particular order, frankly. But let ne see
if any of you have sone suggestions on maybe ways that we can
facilitate this and nmake it nore effective.

MR. WNSHI P: Yes, Your Honor. Blaine Wnship for the
Plaintiffs. W have been in discussion with the attorneys who
are here for the Defendants, for the United States, fromlate
| ast week right up through this norning, in fact, about trying
to work together to conme up with the best way to expedite this
case.

And | have a proposed formof order that | think m ght
be very useful to Your Honor. And if | may be permtted to
approach just to hand you a copy?

THE COURT: M. Cershengorn, have you seen this?

MR. GERSHENGORN: | have seen it, Your Honor. It's
not a joint proposal, but | have seen it. Thank you, sir.

THE COURT: Al right.

MR. WNSHI P: Thank you, Your Honor. And |let ne say

at the outset, speaking on behalf of the Plaintiffs, that we
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have not only taken to heart the spirit and intent of Rule 1,
but we al so have been very m ndful of Your Honor's own statenent
in your order of last week, | believe it was published on the
8th of April, that the parties to this litigation and indeed the
citizens of this country have an interest in having this case
resol ved as soon as practically possible.

W believe that we have cone up with an approach that
woul d enable us to do exactly that. W proposed -- we
i ndi cated, by the way, to the Departnent of Justice attorneys
that we woul d be anending this conplaint of ours. W have a
need to do that not only because we have several other parties
comng in, several states that are going to be joining, but in
addition to that, of course, we had reconciliation |egislation
that was passed that has nodified the terns of the Act itself,
and the Act, of course, as Your Honor knows, is quite |engthy.

W have -- in this proposed scheduling order we have
i ndicated a date for our anmended conplaint to be filed, which
woul d be May 14th. Qur understanding, fromtal king to counsel
for the Departnment of Justice, is that there is no dispute with
respect to that. If we have any difference at all, it lies
downstream fromthere. W have indicated to them why --

THE COURT: That's 30 days fromtoday basically, My
14t h?

MR. WNSHI P: Yes, Your Honor. They had indicated to

us that they desired to file a Mdtion to Dismss, which, of
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course, is not at all surprising in this type of litigation. W
indicated to themthat we wanted to file a Mdtion for Summary
Judgnent, and we wanted to file that very quickly. W believe
that our clains in this litigation are ripe for a determ nation
by Summary Judgnent. They raise essentially questions of |aw
concerning the constitutionality of the Act in question.

THE COURT: Well, let me cut you short just a mnute,
because it seens to ne that this is really a case with no
factual issues, so there will be no discovery, if | viewthe
case as it seens to be. |Is that a fair assunption or am|l
wrong?

MR WNSH P: Well, | think you are essentially
correct, and that is our view. Most of our causes of action
really will sound purely in law. To the extent that there m ght
be any question of fact that would be involved, we believe that
those wll be facts that are matters of public record and that
are beyond reasonabl e di spute.

What we propose is to have our Mtion for Summary
Judgnent and their Motion to Dhsmss, in effect, sequenced.
Wien we brought that up to the Departnent of Justice, they
actual ly sent us back a proposed form of sequencing of these,
and that's pretty nmuch reflected in what |'ve given Your Honor.

We had a couple of differences that are really m nor
with regard to dates for -- | think the Septenber 7th date for

the Plaintiffs to do an opposition to the Defendants' Mtion to
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Dismss and for us to file our own Summary Judgnent Moti on.
They had proposed a slightly different date fromthat. But
otherwi se, we were fairly well in agreenent, we thought, on
t hat .

This norning they indicated to us, and |I'm sure they
will present this point thenselves, that the way they woul d
prefer to proceed would be to have a Motion to Dismss filed by
them and briefed and argued and deci ded, and then after that is
over we would then proceed to have our Mtion for Summary
Judgnent filed and briefed and heard.

And we believe that that's not in the best interest of
the Court or judicial econony. W think there are a |ot of
over |l appi ng argunents between what they're going to be arguing
as a matter of law for dism ssal, what we're going to be arguing
as a matter of law for a judgnent in our favor as a matter of
Summary Judgnent under Rul e 56.

W note that under Rule 56 we have the right to nove
for Summary Judgnent at any tinme. W also note that Rule 57,
with respect to declaratory judgnments, does consider within its
purview the ordering of a speedy trial by the Court.

W're interested in expediting this case as well. W
think that the | egal issues are basically going to be
substantially overlapping, and we think that this proposed
i nterlocking schedule of notions and briefs, the way this is set

up, which is largely the product of suggestions fromthe
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Departnment of Justice |lawers thensel ves, very much work to that
end in order to achieve that.

If at the end of the day, Your Honor, when all of
these notions are heard -- and we believe they should be heard
together at the sane tine. And under our timng, we have -- the
| ast subm ssion woul d be Novenber 14th, and we woul d be ready to
have a hearing anytine Your Honor would be ready to receive us
to argue these notions, anytine thereafter. | think that's a
fairly aggressive and efficient way of noving this case al ong,
and we would urge the Court to give that consideration.

If at the end of the day, when the Court has ruled --
has considered and ruled on these notions, if the Court were,
for whatever reason, to decide that the case shoul d neither be
di sm ssed nor disposed of by way of Sunmary Judgnent in favor of
Plaintiffs, we believe this notion practice will help greatly in
terms of narrowing the issues and focussing us all on what
di scovery there mght be that would be in order with regard to
anything that remains before the Court after that.

It is our hope that all of this would be resolved as a
matter of law. | would note in connection with that that we've
added a provision that | think both parties are in agreenent
with that we would ask that the requirenments for initial
di scl osure under Rule 26 and other reporting requirenments under
Rul e 16 and the corresponding local rules, that we be excused

fromconplying with those for the tinme being pending further
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order of the Court, precisely because we do basically subscribe
to Your Honor's view that this case sounds essentially at |aw.

And so we think the best resolution of this case would
be along the Iines of what we have proposed and what we had
understood that the Departnent of Justice favored as well.

And | guess in fairness, if Your Honor -- do you have
any questions of ne?

THE COURT: Well, let nme just ask in the alternative,
because our circuit has sonetines indicated that it's not
necessary to go through the formalities of Sunmmary Judgnent
motions if, in fact, it's a purely legal matter that can be
resol ved on briefing.

In lieu of handling it by Rule 56, can we just set up
a briefing schedul e, because that's really what it seens to be
comng down to, in the nature of the way you do it in an
appel | ate setting?

MR. WNSH P: Well, we could -- we could be --
certainly try to be alittle nore creative in how we're doing
this.

W did -- in terns of doing these notions together, we
and the Departnment of Justice attorneys did consider how best to
proceed for this, and we did think it would be orderly to do it
in this particular fashion that we have set forth here. | do
think there will be a | ot of econony of scale.

If you'll note, the Septenber 7th date woul d have us
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filing a Menorandumr in Qpposition to the Motion to Dismss al ong
with a Mtion for Summary Judgnent. | think the Summary
Judgnent route for us, in terns of asking for affirmative relief
fromthe Court as conpared to avoiding relief that the

Def endants seek which is dismssal, has sone benefits because it
will allowus to focus on a claimby-claimbasis with regard to
what the elenents are and what the showi ng woul d have to be.

And in order to get everything, | think, fully briefed and
argued in accordance with each of the clains in a separate
sense, | think the structure has sone genuine nerit to it, Your
Honor .

THE COURT: Very well .

M . GCershengorn?

MR. CGERSHENGORN: Thank you, Your Honor. | guess |
woul d say that we share a lot of the goals of Florida and the
Plaintiffs here.

THE COURT: Let nme rem nd everyone, | think we're all
either directly or indirectly working for the taxpayers,

i ncluding nyself, so we have that at heart.

MR. GERSHENGORN: And we recogni ze that, Your Honor,
and therefore, | do think judicial econony, which ny coll eague
mentioned, is definitely a central thenme, and narrow ng the
issues is also what we're interested in.

W do think, however, that a Mdtion to D sm ss,

|argely for the reasons Your Honor nentioned that these are




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

16

likely to be legal issues, we do think there is a strong basis
for a Motion to Dismiss. And we would -- we think that it
serves the purpose of narrowi ng the issues, which, again, the
Plaintiffs have suggested and Your Honor has recognized as well,
and al so conports with the notion of dealing with the
jurisdictional issues, and we think there are sone here that,
for at |east a nunber of the clains, and perhaps all, that we
woul d want the Court to resolve.

And it seens to us that proceeding first through a
Motion to Dismss briefing and holding off on the Summary
Judgnent, either holding briefing in abeyance or otherw se, is
the right way to proceed, that that allows this Court to narrow
the issues, rule on the jurisdictional question, and then set a
sensi bl e course goi ng forward.

THE COURT: Well, let me -- and | don't nean to put
you on the spot. | know the Federal Governnent normally has 60
days in which to file its responsive pleading, but in this case
it seens like that time could be reduced sonewhat. Is it
possi ble to nove the proposed schedule so that your Mdtion to
Dismss would be, say, 30 days earlier?

MR. GERSHENGORN:  Your Honor, certainly fromthe My
14th date | will say that we do have sone flexibility. | wll
just note for the Court that we have sonme personal scheduling
issues that we'd like to try to work around, in particular a

weddi ng for one of the -- a daughter of one of the |ead counsel.
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Per haps, Your Honor, is there a way two weeks -- we had
proposed, | think, July 16th or July 1st.

THE COURT: Well, just |looking at these dates, | would
like to see us nove everything about one nonth up. | think that
woul d seemto ne to be certainly within the rule of possibility.

MR, CGERSHENGORN: So you woul d have -- Your Honor, |'m
sorry. June 16th would be a Motion to Di sm ss.

THE COURT: August would be the response tine, and
then they would then use that tinme for the Mdtion for Summary
Judgnent to which you woul d respond.

MR, GERSHENGORN: And |I'm sorry, Your Honor, would you
be working off the -- with a Mdtion to Dismiss briefing first,
the conplete briefing on the Motion to Dism ss --

THE COURT: Well, we'll get into that. |'mjust
tal king about the timng right now | would Iike to see us nove
about a nonth faster than the proposed schedule, is really what
| " m suggesting to you.

MR. CGERSHENGORN: And Your Honor, the only hesitancy I
have - -

THE COURT: And it nmay be appropriate to deal with the
Motion to Dismss conpletely independent of any subsequent
filing. But I think if we go by Rule 56, that notion can be
filed at any tine, so it can be filed while, you know, while the
Motion to Dismss is still pending. But | can promse you it

will be ruled on rather quickly, as soon as | can deal with it.
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MR. GERSHENGORN: Right. | guess, Your Honor, a
couple of things. The only hesitancy | have -- we certainly
could nove it up, as Your Honor suggests. The only hesitancy I
have is we haven't seen the anended conplaint, so it's alittle
tricky.

On the Sunmary Judgnent Motion, | would say that it
does seemto us that holding the briefing on -- it certainly
could be filed at any time, but holding the briefing in abeyance
pendi ng resolution of the Mdtion to Dismss is the way that we
t hi nk makes the nost sense for Your Honor, but we certainly
could nove -- we are prepared, you know, to nove nore
expeditiously than is schedul ed here, as Your Honor --

THE COURT: Well, let me do it this way: | wll give
you -- what have you -- you've used a 40-day response tine or 30
-- 40 days to respond?

MR. CGERSHENGORN: Ch, yes, okay.

THE COURT: |'Ill give you 40 days to respond to the
Motion for Summary Judgnent. After a ruling is nade on the
Mtion to Dismiss, if it's necessary for you to respond, then
you'll have 40 days in which to do that.

MR. CGERSHENGORN: Ckay.

THE COURT: If | grant your notion, that will be the
end of it. |If | deny the notion, then you'll have 40 days from
the tine it's denied.

MR. GERSHENGORN: Ckay. And just so |I'mclear, Your
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Honor, so we would have a Motion to Dismss and the briefing on
that. Wuatever the Summary Judgnent Motion is, it would be 40
days fromthe tinme you rule on the Motion to D sm ss?

THE COURT: Let ne see how that jibes wth the other
ti me sequence we have, because -- well, there's no reply brief
time, | don't think, set out in your schedul e.

MR. GERSHENGORN: Well, | think actually there would
be, Your Honor. | understand the local rules don't generally
contenplate reply. | think both sides would request -- | speak
for the Plaintiffs, but | certainly request here that it be
unilateral. 1 do think that the schedul e does provide for the
nmotion for a reply, so we would request that.

THE COURT: M. Wnship, do you have a reply tine
cranked into the schedul e?

MR. WNSH P: | do, sir. On the Cctober 14th date,
you'd note, Your Honor, that there would be Defendants' reply i
support of the Mdtion to Dismss. And then on Novenber 14th,
there would be Plaintiffs' reply in support of the Mtion for
Summary Judgnent. W understand, of course, Your Honor, that -

THE COURT: You have another 30 days. | wll have to

n

say that should be reduced for your reply tinme to about 14 days.

Can you do that?
MR. WNSHI P: Certainly, Your Honor.
THE COURT: That will expedite things. Because that

actually will -- well, let ne see. Wit just a mnute.
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Everything is noved up a nonth anyway, but we're |ooking at --
i nstead of Septenber, it would be August.

MR, CGERSHENGORN: So sonething |ike June 16th, August
7th, and then August -- Your Honor was suggesting the 21st or --

THE COURT: August 21st would be the reply. That
woul d - -

MR, CGERSHENGORN: Can we get three weeks for that,
Your Honor? Split the difference, so nake it the 20th?

THE COURT: | contenplate, now, there wll be a Mtion
for Summary Judgnent fromthe Plaintiffs. Are the Defendants
nmovi ng for Summary Judgnent ?

MR, GERSHENGORN: No, no, I'msorry. The Defendants
-- I"'msorry. Your Honor, are you tal king about the briefing
schedule for the Mdtion to Dismss? So it would be June --

THE COURT: The Mdtion to Dismss would be June 16th.
The response woul d be due August 7th.

MR. GERSHENGORN: Right, and then the reply.

THE COURT: And then they would also be able to file
their Mtion for Summary Judgnent at that sane tine, August 7th,
to which you would not have to respond until we deal with the
Motion to Dismss, which will be going on sinultaneously.

MR, CGERSHENGORN: Right. And then the only question
then is the reply --

THE COURT: Their reply would be --

MR, CGERSHENGORN: And that's when | was asking Your
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Honor whet her you woul d consider three weeks there, so it would
be August 28th would be the reply brief on the Mtion to
D sm ss.

THE COURT: Your reply would be -- instead of 14,
you're asking for 217

MR. GERSHENGORN: 21, yes, sir.

THE COURT: Well, if | gave you 21, they're going to
have to have 21 days, too.

MR. GERSHENGORN: W have no objection.

THE COURT: Can we do that? | nean, |'m happy. 21
days.

MR. GERSHENGORN: So it'll be Mdtion to D smss, June
16t h, August 7th, August 28th.

THE COURT: August 28th. Now let nme see what the
cal endar | ooks like. | suspect we nmay be getting over into the
weekend here.

THE CLERK: The 28th is a Saturday, Judge.

THE COURT: That's a Saturday, so we can't do that.

THE CLERK: The 27th is a Friday.

THE COURT: 27th, can we make it that way?

MR. GERSHENGORN:  Sure.

THE COURT: And that neans August 7th is also a
Sat ur day.

THE CLERK: Correct.

THE COURT: So that would have to be August 6th.
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MR. GERSHENGORN: Ckay. And Your Honor, | presune
that this is all premsed off of that May 14th anmended conpl ai nt
filed?

THE COURT: Right, that's where it starts.

MR. CGERSHENGORN: From the Defendants' perspective,
Your Honor, we are confortable in saying that we can work with
t hat schedul e.

MR. WNSHI P: Your Honor, if | may just interject on
t hat ?

THE COURT: Cxay.

MR WNSHP: I'malittle bit confused at this point
that we woul d be having our Mtion for Sunmmary Judgnent filed
and served on them and then just basically held in abeyance
pending all the briefings --

THE COURT: It would be held in abeyance. And we can
nmove that Summary Judgnent date back sone because obviously
we're not going to be able to decide the Mdtion to Dismss unti
you' ve had an opportunity to respond and the Defendants have

responded. So we could actually nove that to anytinme you want

up until -- well, I'll leave it up to you.

MR. WNSH P: Well, all right, Your Honor. | just
wanted to nention one nore tine that -- | understand the
sequence you have. | do believe that we would have a faster

resolution of all of this if we did have this stuff interlocking

even if we ended up with a hearing that resolved the Mdition to
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Di sm ss beforehand. It was our goal -- because we do believe
there is going to be significant overlap of the argunents and
the i ssues as between what we're asking for as a matter of |aw
for relief and what they're asking for as a matter of |aw for
relief.

THE COURT: Well, you have a much better grasp of what
the overlap mght be. 1've given it sone thought, and as |
understand it, there's really no challenge to any of the action
in Congress. In other words, the way this Act was adopted or
anyt hi ng about that is not being challenged in the | east.

So the question of justiciability is probably, at
| east with respect to that, is not going to be comng up. But
there may be sone overlaps in other areas which at this point in

time | can't anticipate, but maybe the two of you can enlighten

ne.
Are there sone other areas that --
MR. GERSHENGEORN: Yeah, | do think, Your Honor, that
there are -- that there's good reason to keep it separate, as

Your Honor has proposed.

| think there are going to be sonme serious
jurisdictional and standing issues that are really better
resolved in a Motion to Dism ss setting or at |east presented to
the Court in a Motion to Dism ss setting, and that once those
i ssues are resolved, | actually think, although we share the

desire for expedition, that it's actually nore expeditious to do
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it that way, have a ruling from Your Honor on the Mtion to
Dismss so that the parties know exactly what is still on the
table. So | guess we do think that what you broached al ong the
line, Your Honor, is the way to go.

MR. WNSH P: WlIl, Your Honor, if | may say, when we
asked -- when we were asked by counsel for the United States how
| ong they thought we would need to respond --

THE COURT: Let ne ask you all just to use that
m crophone so our tel ephone participants can hear better.

MR. WNSHI P: Sure, Your Honor. Thank you. Wen we
were asked --

TELEPHONE OPERATOR  Joseph Kanefield has just joined
conf erence.

MR, CGERSHENGORN: Shall we start again, Your Honor?

THE COURT: Al right. M. Wnship, go ahead.

MR. WNSHI P: Thank you, sir.

Wien we were asked by counsel for Defendants |ast week
how | ong we thought we would need to respond to their Mtion to
D smss, we asked them well, that would depend on the nature of
the notion. And the response that we got fromthemwas that the
nmotion was not really going to be limted just to jurisdictional
I ssues.

They are, as we understand it from what they've said,
going to be pitching a very broad-based Mtion to D smss, not

just on issues of justiciability or ripeness or standing or just
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prelimnary sorts of things, but also on the basis of whether
our causes of actions state legal clains for which relief can be
grant ed.

And that is really what led us to be tal ki ng about
this kind of an interlocking schedule to begin with, which, as |

poi nted out to Your Honor, actually the Departnment of Justice

sent back to us with the idea in mnd that we all thought -- and
| certainly thought we were in concurrence -- that there is -- |
mean, | understand tactically why they want to have their bite

of the apple first, and | think that's going to slow this entire
procedure down a lot to have all of that resolved -- briefed and
resolved, and then we turn our attention to sunmary j udgnent,
when, in fact, they are going to be broadly addressi ng reasons
why our causes of action do not lie at law and they are really,
in effect, the obverses of the positions that we're going to be
taking in our own noving papers, that they certainly do and
that, as a matter of law, we're entitled to relief.

That is the essence that gave rise to this concept of
interlocking notions. | nean, we often see, of course, in
constitutional challenges cross-notions for Summary Judgnent .
This is a little unusual because they wanted to file a Mdtion to
Dismss and raise other types of issues as well.

And we appreciate that, but as | said at the very
begi nning, we are mndful of the need to nove this case forward,

and we are trying to do precisely that. W're trying to nove
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this forward as aggressively as possible. W had frankly

envi sioned that by the end of this briefing process and novi ng
the end of this up so that instead of ending it Novenber 14th,
it would end around maybe Cctober 14th -- we can understand the
Court's reasons for doing that, and we are in a position to
agree with that. W certainly will conmply with that, and we
think it's in the best interest of noving the case along to do
t hat .

After that, the question of whether the Mdtion to
Dismss should -- when the Court has had the benefit of all of
the briefing, whether the Mdtion to Dismss should be heard in a
separate hearing or should be collapsed into the sane hearing
wi th maybe jurisdictional argunents addressed first is
sonet hi ng, obviously, that is entirely within Your Honor's
di scretion.

W woul d urge Your Honor to consider having a single
hearing that would address the Mdtion to Dism ss and the Mtion
for Summary Judgnent because we believe Your Honor will see that
there is a trenmendous econony of scale to be achieved here and a
great deal of judicial efficiency in noving this case forward.
That is why this interlocking briefing schedule cane to be in
the first place and why it cane to emanate from the Departnent
of Justice.

They do, as we understand it, anticipate doing a very

br oad- based Motion to Dismss that will go very nmuch into the
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very questions that we will be broaching for the Court in our
Summary Judgnent Moti on.

THE COURT: | think M. Rivkin stood up to say
sonmething. | want to give himthe chance.

MR. RIVKIN:  Your Honor, thank you very nuch.

THE COURT: Let ne ask you to use m crophone, too,
pl ease.

MR. RIVKIN: Thank you very nuch. Actually, M.
Wnship made the sanme points, but all | was going to reiterate
is that we believe there are advantages to Your Honor in the
full briefing schedule conpleted on both Defendants' Mtion to
Dismss and our Mdtion for Summary Judgnent, opportunity for you
to get the full flavor of all the argunents.

How you choose to rule on them whether it is in a
single hearing, that we are suggesting, or staggered, is
sonething that is entirely in your discretion. But again, the
benefits of laying out the full sets of briefs for you rather
than deferring the briefing on our notions is, | think, very
pal pabl e, given all the inperatives that Your Honor has laid
out. Thank you.

THE COURT: Well, | anticipated in -- you know,
because | thought about what we coul d di scuss today, |
anticipated that the Governnent is going to want to go through
with the regular Motion to D sm ss.

And | think -- ny leaning is that we ought to take it
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one bite at a tinme, even though, as |I've already indicated to
you, | think we can go ahead and start the Summary Judgnent
process, particularly if there's not going to be cross-notions
for Summary Judgnent, and that's where | understand we are.

The Motion for Sunmary Judgnent is going to be yours,

right?

MR. WNSHI P: Yes, Your Honor.

MR, CGERSHENGORN: Well, again, it would depend, Your
Honor, on where we stood after our Mtion to Dismss. |It's

unclear at this point whether there will be, you know,
cross-notions of which their opposition may --

THE COURT: Well, there are all sorts of
possibilities.

MR. GERSHENGORN: Wel |, yeah.

THE COURT: | nean, the Mdtion to Dismss could be
successful with some clains and not others.

MR. GERSHENGORN: Sure, right.

THE COURT: It could be totally successful or totally
unsuccessful or any variation, | suppose.

MR. GERSHENGORN: Certainly.

THE COURT: So there are some reasons, | guess, to
deal with that. But again, | don't have a good, full grasp of
how t hese issues are going to nesh, and you're telling me
there's a |l ot of overl ap.

MR RIVKIN. If I may, Your Honor, that's why --
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guess the real issue -- and we are entirely agreeable with
judicial expedition as to the schedul e that has been suggested.

All we're really debating here, if we're debating
anything, is whether or not the briefing on the Mtion for
Summary Judgnent woul d be del ayed after we file the notion or
would it proceed at the sane tine as the briefing on the Mtion
to D smss unfolds.

And again, it seens to us that conpleting both
briefing processes puts you in the best position at that point
in tinme in exercising your discretion how you wish to tackle
these notions. | see no particular benefit in delaying the
briefing, especially since the Governnent, undoubtedly, is going
to have sufficient resources to -- in fact, in a lot of cases,

t he Departnment of Justice -- | know how many abl e attorneys they
woul d be able to put on this. You can have one team working on
the Motion to Dismss briefing and one team working on the
Motion for Sunmmary Judgnent.

THE COURT: Well, one thing I'mlooking forward to is
the quality of what I'mgoing to receive, so that's good.

MR. RIVKIN: Thank you, Your Honor.

THE COURT: Well, let's see what --

MR. GERSHENGORN: Well, | actually want to say a
coupl e of things, Your Honor. Again, not to seem prejudice, but
| think that Your Honor's one bite at a tinme is exactly the way

to proceed in this case.
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| do want to make clear and candor to the Court, we
think there are substantial 12(b)(1) issues, but we do intend
nmost likely to file the 12(b)(1) and the 12(b)(6) as
appropri ate.

But there is -- you know, although counsel for the
Plaintiffs suggest that Your Honor is better with a sort of mass
of undifferentiated briefs, | think there is a good reason that
the Federal Rules provide for the Motion to Dismss first, and
it's precisely to narrow the issues before the Court for the
benefit of judicial econony both for the Court and for the

parties so we know exactly what remains |ive.

And | guess just to -- in the interest of keeping it
brief, I'"lIl just say | think that the schedule that's been set
up -- we have the Motion to Dismss, we narrow the issues, the

Summary Judgnent Modtion is on file. As soon as Your Honor
rules, we've got 40 days and we will neet that. W certainly
have both the resources and the talent to neet Your Honor's
schedul e, and so we woul d be happy to do that.

THE COURT: Well, | haven't asked you, | asked M.
W nshi p, about the alternative of just going directly to a
briefing of the issues instead of really going through the
formal Summary Judgnent Motion under Rul e 56.

| don't think it really has any substantive
difference. |It's just that sonetines there's sone steps that

have to be taken that, when you blow away all the chaff, the
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real substance of it is the sane.

MR. GERSHENGORN:  Your Honor, | guess | can say a
couple of things. First of all, |I nmean, | do think that this is
one where we do want to dot the Is and cross the Ts on this
case, and | do think that an approach that sticks to the Mtion
to Dismss in the normal course is actually the better way to
proceed for all concerned. | think it sets the right tone and
narrows the issues.

THE COURT: Well, that's fine. | nmean, |'mjust --
|"mjust tossing it out as an alternative.

MR. GERSHENGORN: That woul d be our reconmendati on,
Your Honor, so the approach that you have outlined so far has
worked and we think is the one better suited for this case.
Thank you, sir.

THE COURT: Let ne find where | think we are on our
dates and see what that |eaves us.

| think we're agreed that the Plaintiffs nmay have up
until and through May 14th to anend the conplaint. The
Def endants will have up until and through June 16th -- let ne
see if that date is right. That's a Wdnesday, so that should
not be a problem-- to file their -- actually, it says Mtion to
D smss, but | suppose that's the answer to the anmended
conplaint as well.

MR. GERSHENGORN: That's correct, Your Honor.

THE COURT: You would have until June 16th to respond,
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including the Motion to Dismss. And the notion would be
acconpani ed by the appropriate briefing. And we'll get to sone
page nunbers and things about that in a bit.

The Plaintiffs' opposition brief to the Mdtion to
Dismss would give you to August 6th. And they may file a
Motion for Summary Judgnent at that tine or anytime subsequent
to that, and we'll deal wth it in the manner that |'ve
indicated, and that is that the Defendants will not have to
respond to that until | have ruled on the Motion to D sm ss.

And we will take the Mdtion to D smss separately. |
understand the rationale that the Plaintiffs are proposing here,
but it seens to me that it's just a much cleaner way to dea
with it is to get any issues that may be subject to a Mdtion to
Dismss fully aired and resol ved one way or the other before we
get into the Summary Judgnent.

As soon as there is a -- well, wait just a mnute.
Before we do that, August 6th, and then there will be a response
to the reply to the Plaintiffs' opposition to the Mdtion to
Dismss, which would be due August 27th, | think we said.

MR. CGERSHENGORN: Yes, Your Honor.

THE COURT: Now, | think we need to schedul e an
argunent date on the Mdtion to Dismss soon after that, and |'m
agreeable to nost any date, probably. And we're really | ooking
at the latter half of the nonth of August, it |ooks |like to ne.

s that --
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MR. CGERSHENGORN: The reply brief comes in August
27th, Your Honor.

THE COURT: That's right, so it would be, really,
early Septenber.

MR. CGERSHENGORN: Your Honor, the only thing I'd ask

-- | don't have the calendar in front of ne. | know that there
are sone -- it's not -- there are sonme Jew sh holidays that cone
up in the mddle of Septenber. | would sure like to predate

those, if we could, and work around those.

THE COURT: Let's see, | think I've got those on this
cal endar.

MR. GERSHENGORN: | apol ogi ze, Your Honor, for not
havi ng the cal endar with ne.

THE COURT: Rosh Hashanah begi ns Septenber 8th and
runs, well, through the remai nder of that week, and Yom Ki ppur
begi ns Septenber 17th.

MR. GERSHENGORN: Maybe the 15t h?

THE COURT: |'mlooking at the week of Septenber 13th.
What does that |ook |ike?

MR. WNSHI P: That's fine for us, Your Honor.

MR. GERSHENGORN: Sonetine around the 15th, Your
Honor, if that's consistent wth your schedul e? Yom Ki ppur is
on which date?

THE COURT: |'mlooking at the week of Septenber 13th.

Anytime during that week will be fine. W can put it Tuesday or
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Wednesday.

apol ogi ze.

What's a good day?
MR. WNSH P: Either is fine with us, Your Honor.
THE COURT: Either one?
MR. CGERSHENGORN: Per haps the Tuesday -- Your Honor,
One nore tinme, Yom Ki ppur is on which date?

THE COURT: Yom Ki ppur begins Friday the 17th, which

woul d be Friday of that week.

fine.

MR. CGERSHENGORN: So either Tuesday or Wdnesday is

THE COURT: Either of those? Let's do it for Tuesday

then. Tuesday, Septenber 14th at nine o' clock. That's on the

Motion to Dism ss.

As soon as | have ruled on that, then the Defendants
will have -- what did | give you, 40 days?

MR. CGERSHENGORN: 40 days.

THE COURT: 40 days. 40 days and 40 nights. Well,
we'll give you the biblical period then, 40 days from whenever

that cones for your response. And then there wll be a reply,

and t hen

you.

VW'l set

see where

think 1've given you 21 days after to reply.

MR WNSH P: That will be fine, Your Honor. Thank

THE COURT: And then we'll set an argunent after that.

an argunent once we get into that scheduling, once we

we are, but that will be set so that it's conveni ent

for everybody. Al right. Have you got all of these dates?
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Ckay.

Now, can we tal k about the size of the briefing and
how that will be -- actually the nmechanics of how that will be
done? M. Gershengorn, if you want to start.

MR. CGERSHENGORN: | guess one question, Your Honor,
woul d be whether it would be nore efficient for the Court to --
we haven't tal ked about page lengths, | nean, to propose a
length for the Court.

THE COURT: Well, obviously, | don't want a 100- page
brief. Thirty pages nmay not be adequate.

MR, CGERSHENGORN: That's what we were thinking, Your
Honor, somewhere nore on the order of 45 or 50 pages.

THE COURT: | don't know what your preference is, but
|" magreeable to anything up to 50 pages, if you want to do
t hat .

MR. GERSHENGORN: | think that would be fine, Your
Honor, from our perspective.

MR. WNSH P: | think that would be fine. Let ne ask
you one question, Your Honor, and | know that it would differ
from one federal judge to another.

In ternms of Summary Judgnent Mdtions, if we have
mul tiple counts and we have multiple notions, we have a Sunmary
Judgnment with regard to this count and a Sunmary Judgnent with
regard to that count, would Your Honor be agreeable to us filing

separate Sunmary Judgnent Mbdtions directed at different counts
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or do you want --

THE COURT: |'ma great advocate of putting all the
notions together. | don't |ike breaking up Summary Judgnents
because -- particularly tinewise, but | |like to have it al

together so you can try to grasp the whol e thing.

Now, | don't know what that does to your page count,
t hough, because sone of these issues | know are quite conplex,
but | still think 50 pages ought to be enough to do it for you.

MR. WNSHI P: That sounds reasonable at this stage,
Your Honor. Let ne just say that if it turned out that we
t hought that there was a need to have nore than that, we would
confer with other counsel first.

THE COURT: There are three counts in this conplaint.
| don't know if you're going to change that around in the
anmended conpl aint or not, but that ought to be enough to deal
with that. It seens to ne it should be.

Is that reasonable? If it's not, |I'mopen to
suggest i ons.

MR. GERSHENGORN: | think it's reasonable. But as
counsel said, if it turns out that --

THE COURT: Now, we're talking the principal brief.
Now, the reply brief ought to be certainly no nore than half
t hat .

MR, CGERSHENGORN: That's fair, Judge. But | would

al so say, Your Honor, that if counsel finds that it --
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(I'naudi bl e) --

COURT REPORTER: Judge, | can't hear.

MR. GERSHENGORN: |'msure we could work out -- |'m
sorry, Your Honor.

THE COURT: Yeah, | need you to use the mc.

MR. CGERSHENGORN: Counsel had suggested that 50 pages
-- opposi ng counsel suggested that 50 pages would likely be
enough but they m ght be pressed at the end, and we certainly
woul d be anenable to working sonething out, if Your Honor is
anenable if they need nore. And we think as a general structure
50/50/25 is certainly a good baseli ne.

MR. WNSH P: And we would agree with that, Your
Honor .

THE COURT: Al right. Let's do that. And | don't
think we're going to need any separate statenents of facts in
this case because both of you have indicated that the facts are
really not contested, not an issue and really not all that
material, it seens |ike.

MR. WNSH P: If we -- Your Honor, if we do -- on our
Motion for Sunmary Judgnent, if we do need to do that, | wll
represent that we will be endeavoring only to delve into facts
that are supportable of Summary Judgnent, and that is to say,
facts that we believe woul d be beyond reasonabl e di spute and yet
nevert hel ess may not appear in the four corners of the pleading.

THE COURT: Well, you know, if you say a state has X




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

38

nunber of Medicaid patients, | don't think it really nmakes a
difference if it's X mnus 1 or X m nus 100.

MR. WNSH P: W agree with you, Your Honor. W're
just saying that, technically speaking, in ternms of conplying
with the requirenment of Rule 56. And as | said, if we're
getting into sonething that is outside the actual pleading
itself, since this is sonething that is asking for affirmative
relief as conpared to asking for dismssal, which does target
the pleading, | think it would behoove us to perhaps be
satisfying the requirenments of Rule 56. But |'m not purporting
to indicate to Your Honor that we think that we would
necessarily have a great anmount of statenent of material facts
at this point that we would be putting in. But whatever we
woul d be doing in that regard would be with an eye towards
satisfying the Court that Summary Judgnent is, in fact,
appropri ate.

THE COURT: kay. Let ne ask about one question that
has arisen. W've had nunmerous Modtions to |Intervene or
requests, none of them-- | don't think they've really got to be
formal, but requests for leave to file an amcus filing of sone
nat ure.

|"ve already ruled on at |east one of the notions to
intervene, but | would |ike your suggestions on how to deal wth
these. | don't think they should be a part of the official

court record if anybody wants to file anything that's in the
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nature of an amcus filing, but I want to keep those so that
they can be referenced by anyone who needs to, including you.
So do either of you have any suggestions on how you would |ike
to have those treated?

And I"manticipating that at this point no one is
going to really nmake a case for perm ssive intervention, but
there may be sone. But assuming that there are none, we have
enough plaintiffs, | think, without bringing in a |lot of
intervenors. But |I'mopen to whatever you may want to feel is
an appropriate way to deal with this.

M. Wnship?

MR. WNSHI P: Yes, Your Honor. Well, | guess our view
of it is that we agree with Your Honor. From what you've
comruni cated in your order of |ast week, we believe that these
i ssues are being properly presented and represented by the
counsel that are already in this case for the nanmed plaintiffs
and for the defendants.

We certainly understand how many people in this nation
are very gal vani zed about this action that has been filed as
they are about the Act of Congress that has becone law. It's
not at all our desire to squelch in any way the desire of the
people to be heard. W do have nechanisns for fornal
petitioning of the Court in order to file amcus briefs and
such.

Qur only concern, it's really nore in a sense of that
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we don't want the expeditious resolution of this litigation to
be bogged down with a | ot of extraneous voices that the Court
m ght believe are not really helpful to the Court in terns of
doing the best thing under the rule of |law on behalf of the
people of this country in this litigation.

And | think the formal nmechanisns with regard to the
standards for intervention and for being heard as am cus curi ae
are in place probably for a pretty good reason. And | think
beyond that, it's hard for us to say, other than to | ook at a
case-by-case basis, with regard to who it is who wants to be
heard in this action and why and in what form

| nmean, do they want to be filing notions? Do they
want to be heard and depriving us perhaps of tine before Your
Honor to present our own argunents? These are considerations |
think we woul d have to address as and when they are presented,
Sir.

MR. CGERSHENGORN: Your Honor, | largely agree that we
need to address when we're presented. | do think that --

THE COURT: And let ne say that these are not just --
these are on both sides of this issue.

MR. GERSHENGORN: Right, yes, Your Honor.

THE COURT: People have strong feelings.

MR. GERSHENGORN: | guess the one thing | would
di stingui sh between intervenors and amci, | do think that there

are going to be a nunber of amci who are, | suspect, on both
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sides who are going to want to file. W're supposed to be on

the electronic record. | don't know what Your Honor's practice
is, but I do think that we may get -- we may get a host of
peopl e.

THE COURT: Well, there's a formal way to do that, and
| would anticipate that those who are serious about wanting to
do that will follow that procedure.

MR. GERSHENGORN: Correct. That's all | would
suggest .

MR. WNSHI P: Your Honor, if |I may ask one other
rel ated question with respect to that. W notice, as Your Honor
does and as counsel for the Departnent of Justice does, that we
are getting a nunber of filings that are comng in. Sone of
them are not conplying with the rules, and the Court has been
dealing wwth them accordingly. But in the days and weeks to
come, we can't predict how many nore of these we're going to be
seeing. | think we just have had one or two within the [ast few
busi ness days, even postdating Your Honor's order of April 8th.

And in that respect, we would ask if we would be
excused fromhaving to actually direct our attention away from
presenting the issues we need to get before the Court, be
excused from having to respond to these various notions, unless
we, for whatever reason, choose to do so.

THE COURT: | don't expect you to respond to any of

those. |If you want to respond, you certainly may, but | --
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you're not obligated to respond to any of those.

MR. GERSHENGORN: So we can assune that unless the
Court -- if the Court is interested in a particular response or
particular filing, you'll let us know?

THE COURT: That's right. Unless you feel it's
sonmet hing that you want to respond to for whatever reason, you
don't have to.

MR. WNSHI P: Thank you, Your Honor.

MR. GERSHENGORN: Thank you, Your Honor.

THE COURT: [|'Il take care of that.

Let ne just nake sure -- there's sone required itens
that we're supposed to put into a scheduling order under the
rules, and let nme nmake sure that |'ve got all of those
addr essed.

The tinme to anend the pl eadi ngs we' ve addressed, but
we haven't discussed joining or adding parties. | presune that
sane tinme would apply, and that woul d nean anybody who wants to
join in officially would have to have done so by My 14th.

MR. WNSHI P: That is our expectation. That, by the
way, Your Honor, is a tinme that's keyed into, roughly speaking,
the anount of tinme that we would have in order to nove to anend
as a matter of course.

THE COURT: Yes.

MR. WNSH P: If we needed after that or wanted after

that to be able to add sone other parties, we would ask for
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| eave of the Court to do so, of course.

THE COURT: You've al so asked, and | certainly agree,
that the disclosures under Rule 26 can be waived. You don't
have to conmply with those mandatory disclosures, but | think we
need to at |east put a discovery deadline in case there is sone
di scovery that you see that you may want to do at sone point.
And | woul d propose that we use the Mdtion to Dismss date as
the discovery date. |Is that adequate? That would be June 16t h,
or do you want to just put another date?

| don't have any feelings one way or the other.
mean, we can nmeke this date as long as you want, but | would
like to make sure that it's sufficiently in advance of the
Summary Judgnent tinme so that we have a record that's pretty
wel | fixed.

MR, CGERSHENGORN: | guess one question woul d be, does
it make sense to see where we are after the Motions to Dism ss?
Does it nmake sense -- | nean, | don't think either side is
anticipating discovery, although I don't think either side has
foreclosed it. | guess the question is, does it nmake sense to
see where we are after the Motion to D smss and have a bri ef
time for discovery after that?

THE COURT: W can do that. | wll sinply say that
the di scovery nmust be conpleted by Septenber 14th. That's the
oral argunent. |If we need nore time, just ask for it, and we'll

deal with it, but I don't contenplate that you will. So let's
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just put that date in, and we can nove it if necessary.

Is that all right?

MR. WNSHI P: That would be acceptable if Your Honor
feels we have to have a date in. | just wanted to note that the
nature of our Summary Judgnent is such that we actually expected
it -- as | said earlier, when the dust settles and Your Honor
has ruled that you're not granting their notion and you're not
granting our notion, it would give us an opportunity at that
time to be framng where we need to go with regard to discovery.

So if Your Honor is unconfortable with what is really
paragraph No. 2 of what | presented to Your Honor, then if you
feel we need to put a date in but with the understanding that
that would be revisited, then that would be fine. But we stil
woul d prefer to just basically all understand that this is not
your typical sort of Mdtion to Dismss and then discovery and
then at the close of discovery a Motion for Summary Judgnent.
This isn't that typical kind of sequence.

THE COURT: It isn't. This is -- you know, this is a
rule that's -- | nean, a case that's extraordinary in a nunber
of ways, and the rules don't neatly fit it. But |I would prefer
to put a deadline for discovery just to have it in there. So
we'll use that. And as | said, it's a flexible date and, if
necessary, we can change it.

MR. WNSHI P: Thank you, Your Honor.

THE COURT: | don't know if there are any other
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notions that you may contenplate filing other than the Mtions
to Dism ss and the Summary Judgnent Moti on.

Any other notions that may be out there?

MR. GERSHENGORN: Not at the current time, Your Honor.

THE COURT: | can't think -- if there are, just put it
in a notion, file a notion.

Let's see if there are sone other things that we need
to discuss. | think I've exhausted ny |ist.

Do you have anything el se?

MR WNSH P: Not at this tine, Your Honor.

MR. GERSHENGORN: Not at this tine, Your Honor.

THE COURT: Al right. Then I will enter the
scheduling order, and it will cone out this week. And it wll
set out these dates and the procedure that we've outlined, and
that's the schedule we will endeavor to follow

There are always things that are unanticipated, so
don't be reluctant if there's sonmething that conmes up and you
can't seemto work it out between the two of you. |[|'mavailable
for a tel ephone conference on short notice, and we can certainly
addr ess what ever issues nmay cone up.

Let's see, we have the participants fromArizona, and
| don't think we had those formally identified on the record.
And you may have to spell your name so that our court reporter
can get that.

Wul d you do that for us, please? Are the
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representatives from Arizona still on the tel ephone |ine?

MR. KANEFI ELD: Yes, Your Honor. |I'msorry. Joseph
Kanefield, J-OS-E-P-H K-A-NE-F-1-EL-D

THE COURT: And your title, sir?

MR. KANEFI ELD: General counsel to Arizona CGovernor
Jan Brewer.

THE COURT: |Is there anything further we need to
di scuss this norning?

| f not, thank you very nuch. W' re adjourned.

(Proceedi ngs concluded at 10:06 a. m.)
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