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PROCEEDI NGS

(Court called to order.)

THE COURT: Pursuant to notice, we're here for a
hearing on the Mdtion to Dismss filed by the U S. Departnent of
Heal th and Human Services in the case of Florida v. Departnment
of Health and Human Servi ces.

And I et ne wel cone those of you who are here as
observers.

This case raises a nunber of significant
constitutional issues. And perhaps you nmay not realize it, but
tonmorrow marks the 223rd anniversary of the conpletion of al
the work by the Constitutional convention.

Sept enber 15th was a Saturday in 1887, and they
finished their |abors late in the afternoon or early eveni ng and
returned on Monday the 17th to go through the formalities and
the final signing of the docunent. So we are narking the
anni versary this week, and it starts -- constitutionality it
starts there Friday the 17th.

| think we are ready to proceed. Pursuant to notice,
we are here -- and let me see if everyone is ready. On behalf
of the Plaintiffs, let nme take appearances.

MR. WNSHI P: Blaine Wnship, Your Honor, specia
counsel for the attorney general of Florida, here as |ead
counsel on behalf of the 20 plaintiff states.

MR RIVKIN:. David R vkin, Your Honor, Baker &
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Hostetler, here as outside counsel on behalf of all plaintiffs.

MR. MORSOVSKY: Carl os Morsovsky, Your Honor, Baker &
Hostetl er, on behalf of National Federation of |ndependent
Busi nesses.

THE COURT: M. Wnship, we have a nunber of people
seated inside the well. Wuld you like to introduce those for
the record? Whoever you feel is appropriate, go ahead.

MR, WNSH P: | guess | would ask they please stand
and i ntroduce thenselves, and we can go around the table here,
starting with M. Smth.

MR. SMTH: Chesterfield Smth, Jr., Your Honor, for
the office of the Attorney General, State of Florida, on behalf
of plaintiffs.

MR, JACQUOT: Joe Jacquot, Deputy Attorney Ceneral of
Fl ori da, Your Honor.

MR. COBB: Bill Cobb, Deputy Attorney Ceneral, Texas.

MR. HUTCHI SON:  Mar k Hutchi son, Your Honor, for the
state of Nevada, special counsel.

MR. KING Troy King, Attorney Ceneral for the state
of Al abama.

MR. SHURTLEFF: Good norning, Your Honor, Mark
Shurtleff, Uah Attorney General.

MR, MCCOLLUV: Bill MCollum, Attorney General of
Fl orida, Your Honor.

MR. DUNCAN: Kyl e Duncan, Your Honor, appellate chief
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of Loui siana Departnent of Justice.

MR. SI QUEFI ELD: John Siquefield, senior counsel to
the Attorney General of Louisiana on behalf of Louisiana
Attorney General Buddy Cal dwell .

MR. CEDEL: David QOedel, Special Deputy Attorney
General for Ceorgia.

MR. SMYCZEK: Pete Smyczek, Your Honor, Special Deputy
with the Al abama Attorney Ceneral's office on behalf of the
state of Al abana.

M5. EUBANKS: Laura Eubanks, Your Honor, with the
state of Al abana.

M5. HARNED: Karen Harned, executive director of NFIB
Smal | Busi ness Legal Center.

THE COURT: Anyone el se over here? Appearances for
the United States?

MR. CGERSHENGORN: | an CGershengorn, Your Honor, for the
United States with the U S. Departnent of Justice.

MR. BECKENHAUER: Good norning Eric Beckenhauer, U. S.
Departnment of Justice.

M5. LIEBER: Sheila Lieber, U S. Departnent of

Justi ce.

MR. KENNEDY: Brian Kennedy, U. S. Departnent of
Justi ce.

M5. MO NE: Panela Mbine with the U S. Attorney's
Ofice.
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MR. WVEI NER: Robert Winer, Departnent of Justice.

THE COURT: W al so have others who are nonitoring
this norning by tel ephone conference, | think. |Is there any way
that | can get an acknow edgnent ?

THE CLERK: They will not be able to acknow edge.
They're in | ecture node.

THE COURT: They cannot speak to us. |If everything as
it's supposed to there, listening to us I'massumng that's the
case.

W al so have a closed circuit TV nonitor in our jury
assenbly room set up on the second floor and nost of our nenbers
of the press we have sone over here but other nmenbers of the
press over there, and |I'massumng that that is working as well.
Is there any way we can doubl e check that?

| T STAFF: Yes, sir, | double checked it with Jerry
Johansen downstairs.

THE COURT: They're getting video and audi o and
everything that's necessary?

| T STAFF: Yes, sir.

THE COURT: Al right. Counsel, before you begin your
argunents, let ne request that you alert ne as to which -- we
have six counts, six separate distinct clains. Each one of them
raises at |east sone unique issue. So if you would tell ne
during the course of your argunent about which of the clains you

are arguing about, it would help ne and it would also help ne if
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| have to refer to a nunber of cases that | have here. | have
t hem arranged on ny bench by count so it would facilitate nme to
find the particul ar case.

O course, |'ve read all the cases and | know what
you're going to be telling me about what the cases say and your
interpretation of them but again, it would facilitate ny
finding themif you would tell ne what count you are arguing as
you go through.

Beyond that, 1've allotted 45 m nutes per side. And |
presune, M. Gershengorn, that you'll probably want to reserve
sone tine?

MR. GERSHENGORN: ['d like to reserve ten mnutes for
rebuttal .

THE COURT: Al right. 1'Il ask the clerk to rem nd
us when we get to the ten m nute mark.

All right. Wth that, we're ready to proceed. M.
Gershengorn, it's your notion, so |I'll recognize you now.

MR. GERSHENGEORN: Thank you, Your Honor. |an
Gershengorn on behal f of the United States.

In the Patient Protection and Affordable Care Act,
Congress sought to contained spiraling healthcare costs and
fundanental | y change the way Anmericans paid for their nedical
services. It did so principally by trying to expand both the
affordability and the availability of health insurance.

Because virtually all Americans use nedical services,
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the Act is necessarily broad and conprehensive. Congress
expanded eligibility for Medicaid and then commtted federal
funds to pay for the vast mgjority of that expansion.

THE COURT: |It's a pretty big act, isn't it?

MR. GERSHENGORN: It is, Your Honor.

THE COURT: | have read that it's 2,700 pages, but
| ' ve checked Westlaw and ot her places, and | get different
nunbers. Wat is the official pagination nunber, do you know?

MR. GERSHENGORN: | don't know that there's an
of ficial pagination, Your Honor. It depends on the font. The
version | have is 907 pages.

But the reason, Your Honor, is because the situation
that Congress was trying to address denmanded a broad and
conpr ehensi ve approach. In addition to the Medicaid, Congress
provi ded for insurance exchanges to ensure that individuals and
smal | busi nesses could get affordable insurance. |t provided
incentive for enployers to cover a greater portion of their
enpl oyees. It regulated insurers directly, requiring themto
make changes so that folks with preexisting conditions, such as
cancer and ot her diseases, wouldn't be charged exorbitant rates
or denied coverage altogether. And in the m ni num cover age
provi si on, Congress regul ated how and when individuals wll pay
for the nmedical services they inevitably consune, encouraging
individuals to pay for them now t hrough insurance rather than at

the tinme of service out of pocket when many find they cannot
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afford those services.

THE COURT: \While you're tal king about the theory, et
me ask you this:

The penalty provision, which you maintain, | think, as
a tax, is expected to raise approximately $4 billion a year; is
that the figure |I've seen?

MR. CGERSHENGORN: Annual Iy, correct.

THE COURT: But that -- that noney is to go into the
treasury, is it not?

MR, CGERSHENGORN: Correct, it goes into the general
treasury.

THE COURT: But isn't the theory that that is
necessary in order to ensure that the insurance conpanies are
conpensated for the requirenent that they no |onger underwite
their issuance of the policies and accept everyone wth
preexi sting conditions or regardless of their current or
prospective heal th?

MR. GERSHENGORN: No, Your Honor, | don't think that
the purpose of the tax is to conpensate the insurance conpanies.
The purpose of the provision is both to raise revenue to of fset
expendi tures of the federal government that it nakes in
connection, for exanple, with the Medicaid expansion. So |
think the -- | think it is arelatively straightforward taxing
provision that raises revenue for the general treasury.

If I could, Your Honor, just step back to frame the
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overal |l picture, because | think it's inportant.

What the Plaintiffs have done is raise a series of
constitutional challenges to the Affordable Care Act that we
think really requires this Court to undo decades of settled
pr ecedent .

Wth respect to the coercion claim for exanple, the
Plaintiffs raise a claimthat no court has ever used to strike
down a federal spending condition and that has been repeatedly
rejected in the context of Mdicaid.

Wth respect to the exchanges, they ask this Court to
ignore the 1981 decision in Hodel v. Virginia Surface M ning
which directly forecloses their claim

Wth respect to the m ni mum coverage provision, the
states assert standing in the face of nearly a century of juris
prudence that limts the ability of states to sue the federal
government to exenpt state citizens fromthe operation of
federal |aw.

And with respect to the m ni mnum coverage provi sion,
the states challenge that regulation of economc activity on the
basis of a theory of the commerce clause and the tax power that
the Suprene Court laid to rest in the 1930s.

The States are certainly free to assert a policy
di sagreenent with the Affordable Care Act, but that policy
di sagreenent does not create jurisdiction in this Court and does

not create a license to overturn settled constitutional | aw.
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THE COURT: The Plaintiffs maintain exactly the
opposite on a nunber of those issues; you admt that?

MR. CGERSHENGORN: They do, Your Honor, but | think
that if | could just start -- | can proceed whatever woul d be
nmost hel pful to Your Honor. Wat | was thinking of doing was
addressing first the Medicaid coercion claimaquickly, and then
addressing the *standard and jurisdictional argunent to the
m ni mum coverage provision, and then address the m ni num
coverage provision, the power under the Commerce O ause, and the
tax authority for the m ni mum coverage provision, and relying on
our briefs for the other argunents.

So that would be, for Your Honor, that Count Four
principally, the coercion Medicaid claim and then Count One,
the, individual mandate, if that addresses Your Honor's need,
al though I'mprepared to discuss any --

THE COURT: You're going to begin with Count Four?

MR. GERSHENGORN: |'m happy to begin with Count One,
if that's easier for Your Honor.

THE COURT: It matters not to ne.

MR. GERSHENGORN: So let nme start with Count Four --

THE COURT: You tell ne where you want to go, and [|'1]I
| et you argue your case.

MR. GERSHENGORN: Ckay. On Count Four, Your Honor,
the Plaintiffs challenge the expansion of Medicaid to

individuals with -- to individuals with inconmes up to 133
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percent of the poverty line.

The claimof the Plaintiffs is that this presents a
Hobson's choice; they're forced to accept a transforned version
of Medicaid or to drop out of Medicaid with what they claimw |
be serious consequences to the State fiscs.

In the 75 years since the Suprene Court in the Charles
Steward case first acknow edged the possibility of a coercion
claim no court has --

THE COURT: That was a Steward Machine v. Davis case?

MR. GERSHENGEORN: Correct, Your Honor, that was the
first one, and the Suprene Court reiterated that in Dole, but no
court has ever *found it, and there's good reason for that.

First, the federal governnment generally gets to decide
how it allocates its funds, and States are free to agree to
those conditions or not. And second, as the courts have
repeatedly found, to try to adjudicate a coercion claimwuld
pl unge the courts into a judicially unmanageabl e situation to
determ ne where exactly a condition crosses the line to
coerci on.

But whatever this Court thinks of the coercion claim
generally, it has no application here where the courts have
consistently rejected application of coercion in Mdicaid.

In the California v. United States claim the N nth
Circuit rejected the precise claimhere where the State argued

that "its choice to participate in Medicaid may have been
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vol untary, but it now has no choice but to remain in the program
in order to prevent the collapse of its nedical system"”

The D.C. Circuit rejected the exact same argunent in
&l ahoma v. Schwei ker where the State contended that the | oss of
Medi cai d funds was so drastic that the States have no choice to
conply.

And even if there were sone way that a coercion claim
could survive in Medicaid, this expansion is particularly
ill-suited for it. The States can't claimany surprise.

Section 1304 of the Medicaid Act expressly reserved to Congress
the right to change the program Over the course of the
program Congress has repeatedly expanded t he nunber of people
eligible for Medicaid.

And the Suprene Court in the Bowen case cited in our
brief has recognized that Congress retains great authority to
change the contours of the program |In this case, noreover,
this is not a situation in which Congress is seeking to
regulate. It is seeking to define the nature of the program

THE COURT: But this is actually a much nore
conplicated issue than just a sinple application of South Dakota
v. Dole's one sentence, isn't it? | mean, doesn't this really
touch on the spending power of the United States and how t hat
applies its authority to provide for the general welfare and
this is really a question of spending power in the spending

clause itsel f?
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MR. GERSHENGORN: | think it is a question of the
spendi ng power, but | think Medicaid, as the Suprenme Court has
repeatedly held, is a proper exercise of the spending power. |
think, with respect, Your Honor, this is actually a nuch easier
case than Dole. Because in Dole what you had was an effort,
arguably, to regulate. So the court would -- the Congress was
using its highway funds to require States, or to encourage
States, to raise the drinking age from 18 to 21; or in Nevada v.
Ski nner where Congress was using highway funds to create a
national speed limt of 55 mles an hour.

Here, there is no regulation that is outside of the
definition of the program \Wat Congress has said is, we are
changing the definition of who is categorically needy. |It's as
if in Dole Congress said, here is what we nean by "hi ghways,"
you have to use this noney for highways.

Moreover, the States' argunent that this is sonmehow
transformative of Medicaid is hard to --

THE COURT: Well, | think the evidence in that case,
according to the descent, was that nobst drunk drivers were 21 to
24 and not under 21.

MR. GERSHENGORN: Absol utely, Your Honor. And the
Count that it was -- the Court found -- despite all that, the
Court found that this was sufficiently related and proper. Wat
| am suggesting is this is a nuch easier case than Dol e, and

it's true because -- precisely because it isn't an effort to put
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in a speed limt or do sonething like that; it's to define the
very content of the program

Mor eover, the notion that sonmehow Medicai d has been
transfornmed is hard to take seriously, given that the statute
provi des the federal governnent shall pay 100 percent of the
cost of the expansion for the first three years of the program
and nore than 90 percent for the next three years and 90 percent
on and after. The State funding increases by |ess than 2
percent. And the other --

THE COURT: Wat do those percentages equate to in
expected dollars, do you have any idea?

MR, CGERSHENGORN: The State expenditures, roughly
speaki ng, over the course of, say, 2014 to 2019, are on the
order of $20 billion. The conparable federal expenditures are
on the order of $450 billion. The States' spending woul d
i ncrease by approximately 1.4 to 2 percent. It is certainly --

THE COURT: Now, let ne ask you, illegal immgrants
are not included in the coverage, they're not going to be
subject to any penalties. And the nunber of uninsured, which
|'ve heard is, what, 45 mllion?

MR. GERSHENGORN: 45 m | li on.

THE COURT: Does that include all of the illegal
i mm grants?

MR, CGERSHENGORN: | believe it does include illegal

i mm grants who have --
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THE COURT: So you're not going to deal wth any of
themat all?
MR. GERSHENGORN: No, but the Act -- the reforns in

the Act are projected to cover an additional around 32 million

Amrericans, | believe. And of the 13 that would not be covered,
t hose woul d include the -- those would include illegal
i mm grants.

THE COURT: And the people who are subject to the
penalty there are not going to be those who qualify for
Medi cai d?

MR. GERSHENGORN:  Correct.

THE COURT: And they're not going to be those who
qualify for Medicare?

MR. GERSHENGORN:  Correct.

THE COURT: So you've got the ones who are over 65 and
the ones who are otherwise eligible for Medicaid aren't going to
be affected by this, presumably. And if everyone buys the
mandat ed i nsurance, there will be no penalty at all; is that
right?

MR. GERSHENGORN: That's correct.

THE COURT: But you don't expect that?

MR. CGERSHENGORN: The projections are -- certainly
we'd |love to see that, but the projections are that it would be
roughly $4 billion annually in penalties.

THE COURT: And $4 billion a year is a |lot of nobney.
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| know they have a nunber of other taxes identified and call ed
taxes in this Act, at least five. And the projection for the
tax on sun tanning parlors, for exanple, is $300 mllion a year,
about -- less than ten percent of what you expect fromthis
penalty; is that it?

MR. GERSHENGORN: To be honest, Your Honor, | don't
know what the total expected fromthe tanning provision, but I
do know it's $4 billion. | think it nmakes sense to turn now to
t he m ni num coverage provision. |1'd like to nake a coupl e of

poi nts because - -

THE COURT: |I'msorry, | didn't nmean to get you off
Count Four .

MR, GERSHENGORN: Well, | think with respect to
Medi cai d, Your Honor, | think that the Court in Benning in the

El eventh Crcuit said, if a state wishes to receive federal
funding, it must accept the related unanbi guous provisions in
their entirety.

Wth respect to the m ni num coverage provision, let ne
explain why the Plaintiffs |ack --

THE COURT: Well, before you | eave the conmandeeri ng,
this really -- this really puts all 50 states on the short end
of the stick, because all the federal governnment has to do is
say, we're going to give you sonme noney, and we're going to
require you to do this. And if it's sonmething that is of the

nature of nedical care, which is, | think, generally regarded as

Donna L. Bol and, RPR, FCRR
United States Court Reporter
One North Pal afox Street * Pensacola, Florida 32502

850. 470. 8189




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18

pretty central, states are in a catch-22 situation.

And because of the CGovernnent's dom nate ability to
rai se incone through the Sixteenth Anmendnent, they are able to
do that; and the states are left al nost powerless in that
respect, according to your argunent. |Is that where we are?

MR. GERSHENGORN:  Your Honor, | think that's exactly
the argunent that the courts have consistently rejected in the
context of Medicaid, and it's precisely the argunent that --

THE COURT: Well, that's what Dole says in one
sentence, but that's -- as you point out, that's about the end
of it.

MR. GERSHENGORN: But, Your Honor, what that argunent
is, is that basically, because a program becones sufficiently
big and sufficiently successful, it's up to the states and not
to the federal governnment, to define the conditions on which the
federal governnent spends its noney. That has never been the
law, and it has consistently been rejected.

It really would be a revolutionary proposition to find
that because in Medicaid the programis so successful that the
federal government can no |onger define the very terns of the
program-- to define who is categorically needy under Mdicaid
-- to deprive the governnment of that is really to deprive the
government of its ability to spend.

THE COURT: Before the Governnent got all this noney

after the 1913 anmendnment to the Constitution, it was generally
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accepted that spending power of the United States was quite
limted under generally accepted Madison interpretation, was it
not, the Madison versus Ham | ton construction of the general
wel fare?

MR. GERSHENGORN: Well, Your Honor, by the tine the
Suprene Court decided Charles Steward Machine, and by the tine
the Suprene Court decided Dole, and by the tinme the Suprene
Court decided Harris v. McCrae, and by the tinme the Suprene
Court decided Wl der, the Sixteenth Amendnent was well settled
as of the ability of the United States to spend noney, to give
substantial funds to the states, and to put the very definition
of the programin connection with those funds.

THE COURT: But in that sanme year, 1913, the
Constitution was anended to provide that senators no | onger
represented the states but were el ected by popular vote, so 1913
was a | andmark event, but it also deprived the States of any
direct representation in the Congress. 1Isn't that ultimtely
where we are where the states are al nbst powerless to affect
what's going on in the Congress now, and that's being forced
upon them whether they like it or not?

MR. CGERSHENGORN:  Your Honor, | think the suggestion
that the states are powerless to control what goes on in
Congress when Congress is representative of the states is a very
odd notion, that, quite frankly, every state has its two

senators, every state has its representatives. The idea that
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there is sone body disenbodied fromthe states that is in
control here is really quite a revolutionary one, and it's one

that the Suprene Court has again rejected. There would be no

[imt to the courts to -- if that were the Plaintiffs' theory,
then there would be no limt toit. It wouldn't just be
Medicaid. It would be highway funds. It would be every federal
pr ogr am

| think that the notion that what we have nowis a
situation in which the federal governnent spending programis
dictated by the states is one that sinply is one that there is
no judicial precedent anywhere for. And so | think actually
that would be quite a revolutionary proposition,

| think consistent with that, Your Honor, | think that
the attacks that the Plaintiffs have nmade on the m ni num
coverage provision are |likew se revolutionary. Their standing
argunent, for exanple, the notion that a state has authority --
that the state lacks authority to sue the federal governnment on
behalf of its citizens to exenpt themfromthe operation of the
federal |aw dates back at |east to Massachusetts v. Mellon in
the 1920s, and it was reaffirnmed quite recently by the Suprene
Court in Massachusetts v. EPA. But that is essentially what the
states are doing here.

The m ni mum coverage provision inposes no burdens, no
obligations, no requirenents on the state, and yet, the states

are claimng a right to challenge that m ni num coverage here.
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That woul d sinply eviscerate the Suprene Court's standing
doctrine if the states were allowed to pursue that chall enge
here.

W think, Iikewi se, the individuals |ack standing here
because the m ni num coverage provi sion doesn't take effect unti
2014, and quite frankly, a |l ot can happen in those years.

THE COURT: W're talking standing with respect to
Count One?

MR. GERSHENGORN: Standing with respect to Count One,
Your Honor, when a |ot can happen in those four years, as Your
Honor is surely aware in the Bal dw n case, which was a chal |l enge
to this same Act out in California. The District Court
di sm ssed the case for lack of standing in precisely the
situation we have here in which individuals cane forward and
said, | don't have health insurance and | don't want health
insurance. And the Court said basically, a lot can happen in
t he next four years.

The Court said, even if he doesn't have insurance at
this tine, he may well satisfy the m ni num coverage provision of
the Act. He may take a job that offers health insurance or
qualify for Medicaid or Medicare, or he may choose to purchase
heal th insurance before the effective date of the Act. And the
Court dismssed for lack of standing.

W think the sane result is required here. And it's

consistent with the Suprene Court's decision in the MConnel
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case, which is cited in our brief, Section 305 of the Act. The
Act created heightened -- nore expensive ad rates for
essentially attack ads. And Senator MConnell said, |I'm going
to run for reelection, and I'mgoing to use those attack ads,
and | have done that previously.

And the Suprene Court said, you're not up for
reelection for five nore years. That is too far away for you to
have standing. And the Court dism ssed that provision for |ack
of standing. It is exactly the same here. W do not have in
this court a plaintiff who has standing.

THE COURT: This is quite different fromthat, isn't
it? Because this is not sonething that you can inplenent on the
spur of the nonent. There is going to be huge changes that have
to be made in order to get ready and to wite the regul ations,
to prepare the nechanics and all of the personnel that need to
be lined up to handle all of this. That's going to require
years of preparation to have all of this stuff ready.

MR. GERSHENGORN:  Your Honor, a couple of things:

First of all, with respect to the m ni num coverage provision, it
may be that the federal governnment has to do that, and it nmay be
that HHS and the IRS has to do it. But the m nimum coverage
provi sion does not require anything of --

THE COURT: Well, maybe individuals may even have to
do that, because | -- |'ve experienced buying insurance, and

it's not sonething that you buy only after you have to have it.
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You have to plan ahead.

MR, CGERSHENGORN:  Your Honor, | think quite the
opposite. The whole entire point of the systemis that it's
going to be nmuch easier to buy insurance, to obtain insurance.
And so this is not sonething where sonebody today is sayi ng,

need to pick out ny insurance that |I'mgoing to have on January

1st, 2014. In fact, | don't think any of us work that way. It
woul d depend on the job. It would depend on our physica
condition. It would depend on the avail able options and the
avail able prices at that tine. It's exactly why the Court in

Bal dwi n di sm ssed the case.
What Your Honor may be averting to is actually a
di fferent argunent of the states, which is that because we have
to put in other provisions that are not severable fromthe
m ni mrum coverage, we should have standing to challenge the
m ni mum coverage provision. But that is sinply not the |aw.
There is no case that has found standi ng based on such
a severability analysis. 1In fact, the cases are just the
opposite. Case after case says you nust be injured by the
particul ar provision that you challenge. And it would have to
be that way; otherw se, you would have chaos. The states could
chal  enge the tax on tanning sal ons, the tanning salons could
chal  enge the individual mandate, the individuals could
chal | enge the heal thcare exchanges, and on and on and on.

THE COURT: Well, you're, once again, maintaining that

Donna L. Bol and, RPR, FCRR
United States Court Reporter
One North Pal afox Street * Pensacola, Florida 32502

850. 470. 8189




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

24

this is a tax.

MR. GERSHENGORN: No, Your Honor, | don't think that
argunent depends at all on whether this is a tax or a penalty or
anything else. Al it --

THE COURT: You're really making a dual argunent. One
is that the states can't because it's not part of their role,
but you're also saying that it's a tax. And therefore, you
can't challenge the tax until you pay it and then sue for a
ref und.

MR. CGERSHENGORN: Absol utely, Your Honor. But | would
like to just, if | could, separate out those two points. There
are two separate points. One is, there is no plaintiff here who
has standing. The second is that it falls within the text of
the Anti-Injunction Act.

And I'd like to just, if | could, just articulate two
-- one nore point about standing and then turn to the
Anti-Injunction Act to answer Your Honor's question nore
directly, because | think actually the way Your Honor has
phrased it is picking up on sonething Plaintiffs have said which
| think is not accurate, and so | would like to just correct
t hat .

Vell, let me turn right to that. The application of
the Anti-Injunction Act does not depend at all on whether this
is atax or a penalty, and that is inportant. The Plaintiffs

spend page after page in the Anti-Ilnjunction Act section

Donna L. Bol and, RPR, FCRR
United States Court Reporter
One North Pal afox Street * Pensacola, Florida 32502

850. 470. 8189




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

25

suggesting that this is not actual -- that the Anti-Ilnjunction
Act isn't applicable because this is not a tax, it's a penalty.
But that ignores the | anguage of the statute. The statute
applies not just to taxes, but to penalties.

In 26 U.S.C. 7421, the principal Anti-Injunction Act,
it says, "No suit for the purpose of restraining the assessnent
or collection of any tax shall be maintained." Fair enough.

In 26 U S.C. 6671, the statute says, "The penalties
and liabilities inposed by this subchapter shall be assessed and
collected in the sane manner as taxes."

The penalties of that subchapter -- not all penalties,
but the penalties of that subchapter are subject to the
Anti -1 njunction Act.

And then what the Affordable Care Act says in 26
U.S.C. 5000A(g)(1), that "The penalty provided by this section
shall be assessed and collected in the sane manner as an
assessabl e penalty under subchapter B of chapter 68," which is
that 6671.

So whether you call this a penalty or whether you cal
this a tax, it is subject to the Anti-Injunction Act. And so
the argunent in the Plaintiffs' brief, which Your Honor has
adverted to --

THE COURT: Well, the Act itself excludes this penalty
fromall of the normal enforcenent mechanisns of a tax. The IRS

can't file a lien.
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MR. CGERSHENGORN: Correct.

THE COURT: They can't attenpt to do all the
collections efforts that they would normally do if it was a
nonpaynent of tax. It's specifically exenpted fromthat, right?

MR. GERSHENGORN: That's correct. But that sane
provi sion that Your Honor just has described is the sane one
that says that "The penalty provided by this section shall be
assessed and collected in the same nmanner as an assessabl e
penalty." It is the same provision that, while the provision
Your Honor cites exclude the penalty fromcertain collection
mechani sns, it actually includes -- expressly it includes the
penalty provision wthin the bounds of the Anti-Injunction Act.

It's precisely for that reason why the right way to
challenge this is to have a plaintiff who has paid the tax and
sought a refund. So, Your Honor, it is exactly that that --

THE COURT: But the senate went to great extrene
nmeasures to nmake sure that this was not characterized as a tax;
isn't that correct? The senate version was the ultimate version
that was adopted because of the political ramfications that
happened. And we have the senate version that was adopted and
never got to a conference commttee, right?

MR. GERSHENGORN:  Your Honor --

THE COURT: So all the way through we have the senate
version speaking in terns of the Commerce O ause instead of

t axi ng power.
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MR. GERSHENGORN:  Your Honor --

THE COURT: As | mentioned, on at |east five occasions

they tal k about a tax, but they make sure that they don't cal

this a tax. They exclude it fromthe tax characterizations.

Even the President hinself said, "Absolutely not, this is not a

tax," shortly before it was enacted.

MR. GERSHENGORN: Your Honor, there's a lot

packed

into that, and if | could, could |l -- and I'd like to respond to
alot --

THE COURT: Well, I'"'mjust saying that it's -- you've
got to be intellectually honest with ne. And what we have
here --

MR. GERSHENGORN: Absolutely. And 1'd like --

THE COURT: -- is a situation where, in the adoption
of this, they went to great neasures to say it's not a tax, and
now you're comng in this norning and telling ne, oh, yes, it is
a tax.

MR, GERSHENGORN: |I'm-- |'m saying a nunber of things

which | would like to be very clear about, because | think it's

easy to -- | think it's inportant to get them clear.
The first is, as I've said -- and | just want to
repeat to make clear -- it doesn't matter whether you call it

tax or a penalty. Either way, it's subject to the statutory

| anguage in the Anti-Injunction Act. So it doesn't matter --

THE COURT: But the ultinate determ nati on has to be

a
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one for the Court to decide. It doesn't matter what Congress
calls it. It depends on what it actually is --

MR. CGERSHENGORN: Correct.

THE COURT: -- when you look at the totality of the
ci rcunst ance.

MR. GERSHENGORN: Again, for the Anti-Injunction Act,
if the Court determnes it's a tax, it's subject to the
Anti-Injunction Act. |If the Court determnes it's a penalty,
it's subject to the Anti-Injunction Act. So it is for the Court
to determne, but it's subject to the Anti-Injunction Act.

Wth respect to the tax power, Your Honor, we do think
this falls within the tax power, despite the fact that it's
| abel ed a penalty. It is -- the Suprene Court has said it is up
to the Court to determ ne whether it's a tax, but the Suprene
Court's test is whether it's productive of sone revenue. And
here it is, as the Court has noted, this $4 billion.

In addition to that, Congress put the provision within
the Internal Revenue Code. The provision is paid for on the
individuals's incone tax filing. |If the individual doesn't file
a tax return for that year, they are not subject to the penalty.
The key terns of the provision are dependent on househol d
i nconme, taxable -- a taxpayer. Al the provisions are defined
by the code. This has all of the hallmarks of a tax. The flip
side is --

THE COURT: Well, let nme just stop you before you
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| eave the tax part, because the argunent of the Plaintiffs is
that, if it is atax, it's barred by the Constitution that
prohibits a direct tax. And the Suprene Court has said that is
certainly what the Constitution says, and that's why the
original incone tax was held to be unconstitutional and why we
ended up with the Sixteenth Amendnent.

MR. GERSHENGORN: Yes, Your Honor. And if | can

address --

THE COURT: It doesn't apply, though, to this?

MR, CGERSHENGORN: |'msorry?

THE COURT: The Sixteenth Amendnent doesn't enconpass
this, so --

MR. GERSHENGORN: No, Your Honor, but under no
reasonabl e understanding of the direct tax provision is this a
direct tax. And if | could finish, in addition to all of the
hal | marks of a tax, it has none of the hallmarks of a penalty
except the label, which the Suprene Court has said is not

concl usi ve.

It is not a situation in which is -- where the penalty
is based on Scienter. It is not a situation in which this is
addressing illegal activity. It is not a situation in which the

penalty is exorbitant. So even if this Court were to go back to
the 1930s, as Plaintiffs have asked the Court to do, and even if
this Court were to ignore what the Suprene Court expressly said

in Jones which is we're past the point where we are deciding
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whether this is really a regulatory tax or a revenue producing
tax, even if the Court were to go back 70 sone odd years, it

still would be a tax rather than a penalty, and it would be a
tax rather than a penalty that does not violate the direct tax
provi si on.

It's certainly not a tax on incone that woul d be
probl emati c under the Pollock theory. But nore to the point,

what the Plaintiffs are really arguing is this is a capitation

tax; it's applied, as they say, without regard to property,
prof ession or other circunstance. But that is not correct. It
is atax paid -- and this is a critical point for both the tax

power and the Congress power -- it is a tax paid on the decision

to finance nedi ca

services by --

THE COURT: Well,

actually, you may say that, but all

the definitions of the authority under the Comrerce C ause, the

third el enent usually tal ks about activity.

And this is not

activity. This is inactivity. This is exactly the opposite.
You're not buying -- you're being taxed for not buying
i nsurance, not for buying insurance.

MR. GERSHENGORN: | could not agree nore, and | think
it's -- disagree nore, Your Honor, | could not disagree nore,
and | think it's critical. So I'mglad Your Honor has raised
that, and let nme address that right away.

The appearance of inactivity here is just an illusion.

This is the purchase of nedical services wthout paying for
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t hem

What Congress found is that there were two
interrelated markets; the market for nedical services and the
mar ket for health i nsurance. And what Congress found is that
t he uni que aspects of the market for nedical services drive the
anal ysis here that people -- virtually everyone uses the narket
for nmedical services. W go see doctors. You cannot control
when you go see a doctor. The healthiest individual could get
hit by a bus or get a disease. And whether you show up --

THE COURT: Even the Congressional Budget Ofice,
which is supposed to be relatively neutral in this, as you know,
back in 1994 said, this is unprecedented, it's never been done,
it doesn't fall within any of the case law that interprets the
constitutional power of the Conmerce C ause.

MR, CGERSHENGORN:  Your Honor, | can -- and | firmy
disagree with that. And if | could continue on why this is not
i nactivity, because Your Honor has put your finger on what |
think is the critical point in the Conmerce O ause anal ysis, the
one that they hang their hats on.

What the -- what Congress recogni zed was that
i ndi vidual s, one, can't keep thenselves out of the healthcare
mar ket, and you cannot control when you go see a doctor, because
you can't control when you will be hit by a bus or when you wll
get injured.

And when you show up at the enmergency room when that
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heal t hy 20-year-old who doesn't have insurance shows up at the
energency room that individual gets healthcare, because we
don't let people die on the energency room fl oor.

And what Congress found was that the decision to
finance healthcare -- not to finance insurance, but to finance

heal t hcare out of pocket rather than having insurance resulted

in substantial unconpensated care, $43 billion. That noney was
transferred -- was shifted to other participants in the market.
THE COURT: |'ve seen the -- $43 billion sounds like a

lot, but I've read that that's only 2 percent of the healthcare
expendi tures altogether. |Is that true?

MR, GERSHENGORN: | think that is roughly accurate,
Your Honor, but --

THE COURT: Two percent is really, in the *term of
percentages, a relatively small nunber. | think --

MR. GERSHENGORN:  Your Honor --

THE COURT: -- the nunber | keep hearing about the
expenses of the state, 17 percent -- 17 percent or nore --

MR. GERSHENGORN: 17 percent of GDP is on healthcare.
But | -- there is no Suprene -- two things: There is no Suprene
Court case and no case anywhere that says $43 billion is not a
direct and substantial effect for the purpose of the Comrerce
Cl ause.

Second, it is not the only effect. The other effect

of deciding to finance heal thcare out of pocket rather than
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through insurance is there is a premumspiral. The cost
shifting raises prem uns, causes healthy people to drop out of
the system and increases the cost of insurance.

In addi tion, Congress had evidence that there was
substantial job |ock, that people couldn't nove anong | obs
because they were afraid of losing their insurance and afraid of

going to a job where a preexisting condition wouldn't be

cover ed.

It is precisely all of these effects that Congress
addressed when it addressed the decision to finance. It is not
inactivity, because every one of those uninsured -- or the vast

maj ority of uninsured do participate. They are not bystanders.
They participate in the healthcare market. They are buying
physi ci an servi ces.

The provision is also justifiable, Your Honor --

THE COURT: Well, you know, |'ve given this a |lot of
t hought. And, you know, the whiskey rebellion was fanous
because everybody rebelled of having to pay a tax on their
whi skey that they made. But the CGovernnent never even supposed
that they could force people to buy the whiskey. That was half
of the federal governnent's revenues at that tine.

MR. CGERSHENGORN:  Your Honor, | -- there are a couple
of points that I'd like to nake there. First, the idea that the
gover nnent has never forced people to buy things is just false.

In the MIlitia Act of 1972, Congress required --
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THE COURT: But that's under a separate clause of the
Constitution.

MR, CGERSHENGORN: It's under a separate clause, Your
Honor, but it shows that there isn't this bright light. But if
| could, Your Honor --

THE COURT: | think you've reached your ten m nutes.

MR, CGERSHENGORN: This is inportant, Your Honor, so
l'd like to --

THE COURT: (o ahead.

MR, CGERSHENGORN: In the Gold O ause Cases, Congress
required people to turn in their gold bullion. In Heart of
Atlanta Motel, the claimwas, "I don't want to serve these
people." And Congress said, "No. You have to."

And in Wckard itself, the result of the Suprene Court
-- of the statute was that Wckard was forced to buy wheat that
he wi shed to grow at hone.

The second point, Your Honor, is that insurance for
mar ket participants is routine. Congress --

THE COURT: Well, we don't know that he bought wheat,
but go ahead.

MR. GERSHENGORN: Right. It says that he would be
forced to purchase the wheat that he otherw se --

THE COURT: Well, they stipulated that 20 percent of
t he wheat market was actually at-hone consunption, and that

pretty nmuch controlled that case, but go ahead.
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MR. CGERSHENGORN: But, Your Honor, the other point is
that insurance requirenents are routine. |In the trucking
i ndustry, Congress requires insurance. In the coal m ning
i ndustry, Congress requires insurance.

What the Plaintiffs are doing with their argunents
that this is a bystander, that this is tax on inactivity, that
this is regulation of inactivity, is asking you to do what
Congress didn't have to do, which is ignore the healthcare
mar ket .

These are not bystanders at all. They are
participants in the healthcare market, and that's what
di stingui shes the whi skey case. This is not about telling
peopl e you have to buy a product. This is telling people this
is how you finance your healthcare.

It is, in the whiskey case, saying you have to pay

cash, not credit. It is not -- like the Gv car, it's not saying
you have to buy a Gv car. It is saying you cannot buy a GV car
and not pay for it. |It's a very different analysis. And it's

only by abstracting fromthe reality that these two markets are
interrelated and that the healthcare -- the health insurance is
principally a mechanism for paying for healthcare services. And
this is a regulation of how and when you pay for healthcare
servi ces.

One |l ast point, Your Honor, before I sit down or use

all ny tinme. The other reason that this is critically -- that
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this is easily within Congress's power is because the m ni mum
coverage provision is part and parcel of an integrated schene to
regulate this -- what Congress had before it was testinony that
t he preexisting conditions exclusion could not work wi thout the
m ni mum cover age provi sion.

Nobody di sputes that Congress could inpose the --
require insurance conpanies to cover people with preexisting
conditions. But what Congress said was --

THE COURT: That's not determnative, is it, M.
CGershengorn? | nean, if we had testinony in Congress that GV s
only hope of salvation and survival is to require people to buy
their cars otherw se the Governnent is going to lose its
investnent, that wouldn't -- that wouldn't authorize Congress to
do that.

MR. GERSHENGORN: That is -- and that is not what is
going on here. Wat is going on here is that Congress is
saying, in order to nmake this work, we are changi ng the way you
fi nance your healthcare purposes. It is precisely that
di fference, Your Honor, which | really -- if there is one thing
that | acconplish today, it is to nake clear to Your Honor that
this is different fromthe whiskey rebellion, it is different
fromthe GV car.

It is a purchase -- it is a regulation of how you
pur chase your healthcare services, your doctor services, your

hospital services, and it is a regulation of how you finance
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those services. And it's precisely that difference that nakes
this a much easier constitutional case under the Conmerce
Clause. | reserve the balance of ny tine.

THE COURT: You've got ten m nutes.

MR. GERSHENGORN: Thank you, Your Honor.

THE COURT: Al right. For the Plaintiffs,
M. Wnship?

MR. WNSHI P: Thank you, Your Honor.

| would note that | would like to use 20 m nutes at
this point, and | am going to be addressing issues of standing
and justiciability as they pertain to Counts One, Two and Three
in this case; and then we would have M. R vkin addressing those
sane counts with respect to the unconstitutionality of the
i ndi vidual nmandate. He is going to use 15 mnutes of tine, and
|"mreserving ten mnutes to cone back at the end of that to
di scuss Counts Four, Five and Six, if | may, Your Honor.

And al so, in connection with that, Your Honor, we have
a Power Point presentation that we put together. W have a |ot
of ground to cover, so we thought this would help the Court, and
we would ask if | could approach the bench. | have a hard copy
of that for you.

THE COURT: If you do, that would help. | don't think
the tel evised portion down on the second floor is going to be
able to pick up what's on the screen, but we'll proceed.

ahead.
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MR. WNSHI P: Thank you, sir. | have a copy here for
t he Departnent of Justice.

Your Honor, | note that we are here today as
Plaintiffs to bring to the Court's attention the Patient
Protection and Affordable Care Act. W are here because it
represents, in our view, an unprecedented intrusion of the
sovereignty of the states and the liberty of their citizens.

"' mgoing to discuss standing and begin with the
general standards for standing.

| ordinarily wouldn't waste any tinme on this, but it
appears that we actually have sone difference of view on this
with the Departnent of Justice. So | just want to state very,
very quickly, Your Honor, that the lawis well settled.

Qur allegations are to be taken as true for standing
and justiciability purposes, both; and the cases that the
Departnment of Justice has cited to the contrary are cases that
turn on disputes of affidavits at |ater stages beyond the Mtion
to Dism ss stage; specifically, their cases dealt wth
prelimnary injunction issues.

And | would note that the *Stalling El eventh Crcuit
deci sion, Your Honor, is really right on point in terns of how
it expresses the issue exactly the way that we are presenting
it. That is to say, we have a nunber of allegations in our
anended conpl aint; and, for purposes of this notion, those

all egations are to be taken as true.
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"1l begin with discussing the individual Plaintiffs'
standing. That standing is being contested, but only with
regard to the injury in fact elenment under the Suprene Court's
Lujan decision. | want to note here that we have extensive
al l egations concerning the standing and injury to our individual
Plaintiffs, Mary Brown and Kaj Ahlburg. They are set fourth in
par agraphs 27, 28, 62 and 64 of our anended conpl aint.

Basically, what these allegations say is that these
i ndi vidual s do not have, and intend not to have, insurance; that
they will be in violation of the individual mandate in 2014, and
t hey object to the mandate.

Now, the Defendants here refuse to accept these
all egations as true, but they nust. Instead, they argue that
sonet hi ng m ght happen to change the future. But there is
nothing in our allegations to warrant that sort of specul ation.
The cases that they have cited --

THE COURT: Well, the three elenents of standing are
injury in fact, a causal relationship, and redressability of the
harm by the Court. And the only issue is an injury in fact,
that's what you're telling ne?

MR. WNSHI P: Yes, Your Honor.

THE COURT: (o ahead.

MR WNSH P: And with respect to that, | think our
al l egations are exceedingly clear about why they are going to be

affected. The cases that the Defendants are relying on are
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cases in which the inpact itself was contingent upon sonething
else. Here, it would be the lack of inpact that would be
contingent upon sonething else. They are just specul ating that
sonet hi ng m ght happen to one of these individual plaintiffs,
but there is no basis in the pleading for it.

| note they cite, Your Honor, to the Baldw n v.
Sebelius case, and | think it's very instructive for Your Honor
here. That's a case that also had an individual challenging the
i ndi vi dual mandate portion of the Act. And the Plaintiffs’
conpl aint was di smssed, but it was dism ssed w thout prejudice.

In that particular case, the allegations were far, far
short of what we have here by way of allegations. The Court was
left there to be pondering whether these folks mght actually be
getting insurance that would qualify them between now and 2014.
The Court had no way of know ng whether they would be qualifying
for Medicare or Medicaid, or if they had enpl oynent that would
cover them So the action was dism ssed, but w thout prejudice
and with | eave to replead. But those deficiencies are not
deficiencies that apply to the allegations here with respect to
our individual plaintiffs.

| want to note as well, Your Honor, noving on to our
associ ational plaintiff, the National Association of Independent
Busi ness, that interestingly enough --

THE COURT: Wiait. Before you |leave that, why are your

two plaintiffs different fromthe Baldwn plaintiffs?
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MR WNSH P: D fferent from-- pardon ne, Your Honor?

THE COURT: Wy are your plaintiffs different? |'m
not sure | got the distinction that you're trying to nmake. The
two plaintiffs in this case say they do not have insurance, do
not intend to get insurance, don't want to get insurance.
What's different?

MR. WNSH P: Between them and Sebelius, the Baldw n
case?

THE COURT: Yes.

MR. WNSHI P: The difference is the quality of the
al l egations, Your Honor. W don't know, because they haven't
conme forward with sufficient allegations yet to negate the
i nference that they m ght not be covered in the year 2014.

W have negated that inference with regard to our
all egations. W have indicated that our individual plaintiffs
will, in fact, not be covered in 2014. Those sorts of
all egations were mssing altogether in the Baldwi n case. W
have no idea whether, when they cone back and file another
conplaint, they're going to cure that or not. That will depend,
of course, on the nature of the individuals and the facts that
apply to those individuals in that case.

But for the facts that apply to our i ndividual
plaintiffs in our case, we clearly have alleged the injury in
fact elenment, | think, quite plainly; and it would only be a

matter of speculation to believe that sonething m ght happen,
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sonet hi ng untoward perhaps m ght happen to one of them between
now and 2014 to change what otherwise is a very definite course
for the future

Wth regard to Plaintiff NFIB, | think the only rea
di spute we have with the Defendants is whether or not contesting
the individual nandate is germane to NFI B s purposes. And we
have, again, allegations in our anmended conplaint that indicate
what NFIBis. It's a |leading association for small businesses,
including individuals. W have alleged that Mary Brown is in
fact an NFI B nenber.

| would note that the connection between businesses
and heal thcare insurance, Your Honor, is very, very well
established. The Defendants are suggesting that --

THE COURT: Well, the Defendants say that the only
menber of the NFIB that's identified at this point intine is
one of the naned Plaintiffs; and, if the naned Plaintiff doesn't
have standing, then there is nothing in the NFIB to indicate
that its generally standing for it either.

MR WNSH P: | think that's incorrect, Your Honor.
First of all, the cases that they cite tend to turn on
affidavits. Assum ng that we survive this Mtion to D smss, we
will be comng forward with affidavits about other NFIB nenbers
for Your Honor. In addition to which, we did note here in our
al l egation support that the NFIB itself has suffered injury. It

itself is out of pocket with regard to educating its nenbership
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about the Act. But | just wanted to note as well, the idea that
there isn't a connection between --

THE COURT: Well, the argunent Defendants nake there
is also germane, to coin a phrase here. They're saying they're
going to have to do that anyway. Regardless of whether there is
a mandate, they are going to have to educate their nenbers
anyway.

MR. WNSH P: Well, they -- | believe our allegations
are to the effect that this is an increnental cost for the NFI B
that this is not sonething that they would ordinarily have to
do. Wen there are special things that develop in the |aw, they
have di scretion, | believe, about whether they are going to be
advi sing their nenbers about the course of it. But this
particular Act has a particular inpact on its nenbers, and
that's because it goes to the issue of healthcare. And
heal thcare is very, very connected with businesses. | think the
Act itself establishes that.

The Act provides, as one of the nethods of persons to
get coverage that would be all owed by Congress, that in fact you
could get it through one of the -- one of the insurance
mechani sns is through | arge enployers. So the connection
bet ween heal t hcare insurance and businesses is very well
est abl i shed.

I nterestingly enough, Your Honor, the Act excludes

smal | busi nesses. It does so because the burden on snall
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busi nesses for covering enployees with healthcare is just too
great. So the Act has left small businesses out for its
purposes. But the connection is still there, and in fact the
connection is that, if you're a small business --

THE COURT: Are these purposes of the NFIB different

from say, the taxpayers union that we had in a different case?

MR WNSH P: | think that they probably are
different, Your Honor, in that, | think, if you're a taxpayer
organi zation, | think it's a matter of your ordinary custom that

you woul d already, in a sense, have capitalized the cost of
goi ng on and educati ng everybody about it. | don't think you
could call it an increnmental cost, but | don't think NFIB
standi ng woul d necessarily turn on that in any significant way.

| do think it primarily rests here, Your Honor, on the
fact that its nmenbers being deeply affected by this is the
one-or-two nenber businesses that conprise the NFIB or
substantially come out of the NFIB. And | just note that the
burden on small businesses is so great that Congress has
excepted them from the obligation of providing insurance; and,
yet, the individual mandate affects small businesses because
now, yeah, sure, if you're a one-person shop, you don't have to
buy insurance under the Act for your enployee; nanely, for
yoursel f as an enpl oyee, but you' ve got to go out and get it as
an individual. The same harm attends, Your Honor. You're

having to divert assets.
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Moving along to the standing of the states, | think
it's very inportant here to note, Your Honor, we have five
different bases here for the standing of the states -- the 20
states that are Plaintiffs -- five separate independent bases,

and we have them set forth here --

THE COURT: | only counted four. Tell me what they
are.

MR. WNSH P: Al right, Your Honor. The first is
what we call "piggyback standing.” | don't actually believe

that the Defendants are contesting that. W have in our

menor andum at page 11, Note 14, we went through very extensively
a lot of cases where we brought forward the appropriate
guotations to show that, in fact, once one plaintiff in the case
has standing with regard to a particul ar cause of action, the
issue of standing for the other plaintiffs is not sonething that
the Court has to be concerned about. This is a piggybacking of
one plaintiff on another for the sane claim And | don't
believe that they are contesting that, Your Honor.

The second basis, | think M. Gershengorn was touching
on this norning, is whether or not the individual nandate
actually causes injury to the states. And we have all eged
that -- and | don't think this is actually contested -- that the
Act is going to greatly expand Medicaid eligibility, and the
i ndi vidual mandate is going to drive mllions of persons under

the states' Medicaid prograns.
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| don't think this is reasonably disputable, Your
Honor, but we're not at the summary judgnent stage. W're at
the Motion to Dism ss stage.

The Defendants responded that states can avoid this
i npact by sinply dropping out of Medicaid. Wen | return to
di scuss Counts Four through Six, | amgoing to show that that is
an absurd proposition on their part. This is not a feasible
option for the states. But | note at this point, Your Honor,
with regard to the standing proposition that whether the states
i ncur costs of staying in Medicaid because of the individual
mandat e, or they incur costs because they are going to try to
reorder their budgets and agencies to drop out of Medicaid in
order to avoid the effect of the individual mandate. Either
way, the states are going to be inpacted. And I'd note in that
connection, just to give a sense of scale here, that we have
all eged that 26 percent of Florida's budget is for the Medicaid
Act .

|"d note, Your Honor, also that in the Virginia versus
Sebelius action, the District Court there, in determning that
the state of Virginia has standing, stated that, "Virginia nust
revanp its healthcare program particularly with respect to
Medicaid.”" And that's at page 16 of that opinion, Your Honor.

| don't think that it's reasonably disputable that the
sovereignty being required -- that is, the States being

required -- to deal with the Medicaid consequences under this
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Act that are triggered by the individual nmandate, | don't even
think that's a nmatter of reasonable dispute, but it's clearly
al | eged.

THE COURT: |Is that a nore recent -- the nunber | had
heard, | seemto recall, was 17 percent. 1Is it 26 percent this
year, or what is that?

MR. WNSH P: | believe it's 26 percent this year,
Your Honor. That, of course, is subject to a |ot of change,
dependi ng on, anong other things, the determnation by this
Court of this Act's legitimacy.

The third basis for standing that we have, Your Honor,
is also one that | think | amgoing to, in sone respects, cone
back to when | return. This is a basis that turns on the
non-severability of the individual mandate from the ot her
features of the Act that we're conpl aining about -- the Medicaid
features, the insurance mandate requirenents, and the
requi rement that |arge enployers, including these states, have
to cover their enployees in a health plan.

The fact that the individual nandate -- let's cal
that the cancerous core of this Act -- is inextricably
interwoven with the other provisions that directly inpact this,
and that | don't think the Departnent of Justice disputes, would
give us standing to contest the constitutionality of the entire
Act. But | will return to the subject of the non-severability

when | return. That is our third basis for standing.
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Qur fourth basis for standing, Your Honor, is the
basis that the District Court in Virginia versus Sebelius
actually used in rejecting the defendants' argunent that
Virginia lacks standing. And this has to do with the sovereign
power to enact |aws.

" msure Your Honor is famliar with that case and its
determnation. | wll sinply note that here, as we have
all eged, four Plaintiff States have enacted conparabl e
legislation to Virginia's, and nost of the remaining Plaintiff
St ates have proposed constitutional anendnents or statutes to
the sane effect. And so we believe that that's really very
immnently clear that the States have standing on that basis.

THE COURT: And, for the record, which four of the
Plaintiffs have actually enacted that |egislation?

MR. WNSH P: | can get that information for you
shortly.

THE COURT: It's in the record. That's okay.

MR WNSH P: [I'msorry. | apologize.

The fifth is -- actually, we had put this in a
footnote for want of space, but it's our nenorandum at page 10,
Note 13. And this has to do with the quasi-sovereign standing
of states as parens patriae to protect state citizens' rights.

| won't dwell on that, Your Honor. | think it's
explained in our footnote. But it's sinply, | would note, this

is a standing position in which we are not trying to interpose
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oursel ves between the United States Governnment with its statutes
and United States Citizens. This has to do with the right under
dual sovereignty of the states as governnents to step in and
protect the rights of their individuals as state citizens.

THE COURT: Well, obviously, the Defendants take issue
with your interpretation of that.

MR. WNSHI P: They do, Your Honor. | think we've
pretty well set forth the argunents there. And | certainly wll
concede that we don't have cases in which that has been appli ed,
but we will note that the United States Suprene Court in
Massachusetts versus Mellon and Massachusetts versus EPA, in
both of those cases, acknow edge that such a cause of action
could exist; and we're sinply pointing out that, if ever there
were a case for it, Your Honor, this is it.

Moving along to ripeness. The Defendants addressed
really very little attention to that in their reply. | think
they just have a footnote on that. | would just note for Your
Honor that the tinme delay for the individual mandate to take
effect in 2014 is essentially irrelevant for ripeness purposes
here. That's because the date is certain, and the effect is
i nevitable.

In that respect, we've cited Blanchette versus
Connecticut General Insurance Corporations. That's the United
States Suprene Court case from 1974. W cite a nunber of other

cases for that proposition at pages 16 to 17 of our brief. And
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| would sinply note as well, Your Honor, that our attack on the
i ndi vidual nmandate is facial. W don't need any record

devel opnment here for that attack. And our clains are not

hypot hetical, renpote or abstract.

And | would note as well, once again, that in the
Virginia versus Sebelius action, Your Honor, that the district
judge there ruled that Virginia's claimthat the individual
mandate is unconstitutional was ripe.

And that |eaves ne --

THE COURT: You have a nunber of other pages that
you' ve given ne, M. Wnship. | recognize that, if any one of
the Plaintiffs have standing, that would be sufficient.

MR. WNSHI P: Thank you, sir. | would note that sone
of these other pages |'ve given you will apply to M. R vkin's
di scussion, and then they will apply when | cone back. W' ve
tried to sequence these as best we can. W apologize if there's
any inconveni ence. The point of these PowerPoint slides was
actually to help all of us to literally stay on the sane page.

The last point | wanted to bring up, Your Honor, is
about the Anti-Injunction Act. W don't think it applies here
and for several reasons.

First of all, the challenge here is to the individual
mandate itself. There is an incidental penalty that acconpani es
t he individual nandate, but the real problem we have here is the

mandate itsel f.
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Secondly, Your Honor, the individual mandate's penalty
is not atax. It is a penalty to enforce the mandate. And we
woul d note that the cases that the Defendants have cited are
basically situations where there are penalties for the
collection of taxes. And it's an inportant distinction, Your
Honor, and it's a distinction that continues to be alive and --

THE COURT: Let nme stop you. | hear you saying that
the mandate will apply regardl ess of whether there is a penalty
enacted or exacted.

MR. WNSH P: No, I'mnot saying that, Your Honor.

" msaying that our attack is on the mandate. The penalty --
think the two of themare inextricably interwoven, but we're
sinmply saying that, as between the two of them let's just say
that the individual nmandate is the dog and the penalty is the
tail. In constitutional parlance, | actually think that's
really not a bad way of |ooking at it.

Basically, the kinds of penalties that the Defendants
are tal king about are really situations where they actually are
in aid of atax itself or are related to taxes. This has
nothing to do with raising revenue. That's the essence of a
tax, Your Honor. Absolutely nothing to do with raising revenue.

| f everybody does what the Congress intends, and they
have expressly stated in this Act that the goal is near
uni versal healthcare coverage, if everybody actually obeys the

i ndi vi dual --

Donna L. Bol and, RPR, FCRR
United States Court Reporter
One North Pal afox Street * Pensacola, Florida 32502

850. 470. 8189




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

52

(Power outage.)

| apologize. W were afraid of this.

THE COURT: Well, let's see if everything conmes back
up.

MR, WNSH P: In the neantinme, we do have a hard copy,
that's precisely why | wanted Your Honor to have that, so we
woul dn't be burdened with rebooting the system here.

THE CLERK: W are right at his 20-m nute narKk.

MR WNSH P: Ch, | anf

Al right. Your Honor, | just wanted to nmention very
briefly, and then I'Il sit down.

Anot her argunent against the Anti-Injunction Act, and
this is the one that the court in the Virginia action determ ned
was controlling, was that South Carolina versus Regan, the
Suprene Court decision from 1984, clearly indicates that this
cannot apply to the states here, because they have no
al ternative renedy.

The way this Act -- the Anti-Injunction Act is set up
is the idea that you' re supposed to pay your tax first, and then
you can sue to recover it by way of a refund. The states are
not subject thenselves to paying the individual nandates
penalty, therefore, they are not in a position to have a renedy
other than through this court, Your Honor, as we are seeking
today to have a renedy.

THE COURT: Let ne just stop. W're not going to keep
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the tinme limt because we've |ost conplete power.

if our generator is on yet.

" m not sure

W are not getting |ights back.

We're going to have to stop for just a mnute and see

if we get any power. Qulf Power
this happen this norning.
af t er noon,

hitting one of the transforners, but

W had this problemall

prom sed ne they wouldn't |et

yest er day

and it was supposedly attributable to an autonobile

| think we still have a

pr obl em

Let me check. |Is the sound transmtted to the second
floor? Are you able to hear us now?

| T STAFF: The conference call is still working, the
phone call is still working, and the canera is still working.

THE COURT: Ckay. As soon

W have everything except the |ights.

as the lights are back on.

The lights are timng back out, and they will be on in
just a nmonent, M. Wnship. But we have enough |ight, and you
can conti nue.

MR. WNSHI P: Thank you, Your Honor. | think maybe

everything cut out when |
poi nt |

M. R vkin, because

was just addressing the very |ast
wanted to nmake before I'"'mgoing to yield the podiumto

wanted to stick to ny 20 mnutes for this;

and that was the South Carolina versus Regan point.

| don't know if you want nme to restate that,

Your

Honor. | don't know how rmuch of that may have been | ost.
THE COURT: If you want to sunmarize it, go ahead,
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because there was sone disruption. But | understand what you'r
sayi ng.

MR. WNSHI P: Thank you, sir.

"1l just -- 1 think the PowerPoint says it all
really. South Carolina versus Regan controls here. The states
have no other alternative. They don't pay the penalty and then
have an opportunity to sue afterwards. And that in Virginia
versus Sebelius, that was the basis upon which the court deened
that the Anti-Injunction Act and the Declaratory Judgnent Act,
which is cotermnous in its effect, were inapplicable.

As far as the last point about the states not being
persons, Your Honor, we believe we're correct on that, but I'm
out of tinme, and so | think I'Il just --

THE COURT: Well, let me give you just a mnute. You
haven't touched on ripeness either. You may want to at | east
mention the ripeness as well as standing.

MR WNSH P: GCkay. I'msorry. | thought | had
menti oned t hat .

THE COURT: Maybe you did. Go ahead.

e

MR. WNSHI P: Thank you, Your Honor. | will at this
point -- is there sonething else on ripeness you wanted ne to
di scuss?

THE COURT: No. | just wanted to nmake sure you had an

opportunity.

MR. WNSHI P: Thank you, sir. | appreciate it.
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THE COURT: Al right. M. Rvkin?

And if | understand, you're asking for 15 m nutes,
M. Rivkin?

MR RIVKIN: Yes, it is. My it please the Court.

As the Suprene Court of the United States has stated
many tinmes with G bbons, MCulloch, Printz and Lopez being sone
of the nore prom nent exanples, our constitutional architecture
is one of dual sovereigns, and the national governnent can only
exercise limted and enunerated powers. Therefore, in assessing
the constitutionality of any act of Congress, whether propounded
under any of the enunerated powers in Article |, under the
Necessary and Proper C ause, or any conbination thereof, the key
guestion and the one fully fit for judicial resolution is
whet her or not the legal justification of that act has a
meani ngful limting principle that is consistent with this nost
basi c constitutional truth.

| would note that the need for Iimting principle in
the application of the Conmmerce O ause has been expressed not
just in cases |like Lopez and Morrison where the court has struck
down the congressional statute in issue, but it was reaffirned
with equal vigor in the |eading Comrerce C ause cases that have
brought that clause to its nodern paraneters, including NLRB,
Dar by and W ckard.

The PPACA has no such limting principles. [If the

Def endants are right and Congress can use the Commerce C ause to
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force inactive Americans to obtain insurance or any other good
or service fromprivate entities and maintain it sinply because
they're lawfully present in the United States, there is no limt
to the federal governnment's power. The federal governnent is
exerci sing general police powers.

In that situation, contrary to what ny coll eague
M. GCershengorn said, far fromfitting wwthin the four corners
of existing case law, that situation fundanentally departs
220-pl us years of our constitutional jurisprudence. |Indeed,
Your Honor, it would work a fundanental transformation of our
constitutional system

Now, as we tal ked earlier today, Congress has never
tried to use the Coormerce C ause to reach individual Americans
regardl ess of whether or not there were activities involved. In
fact, if you look at the original definition, the founders'

definition of the term"comerce," the word "activity" is
mentioned -- it's a constituent elenment of the term"comrerce."
It's mentioned --

THE COURT: How do you define "commerce"? | nean,
that is what the Constitution says, "conmerce."

MR RIVKIN:. It is a voluntary intercourse. It is a
vol untary undertaking. O course, the clause has evol ved
t hrough conplicated case law. The original version, of course,

i nvol ved purely transactional activities, transporting goods and

services fromstates. It did not involve manufacturing.
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Manuf acturing and rel ated activities were eventually swept in.

Frankly, the nost chall enging question remains right
now purely intrastate economc activities that exercise
significant effect that cormmerce can be swept in, but there is
activity, Your Honor --

THE COURT: Well, Congress has said that there are a
ot of things that are alnost entirely intrastate and still fal
wi thin the Commerce d ause.

MR. RIVKIN: That is absolutely true, Your Honor, but
it has to be an activity. And | will submt to you in a second
that it has to be --

THE COURT: You're going back to activity and what's
not activity, right?

MR RIVKIN. Maybe. | nmean -- and | will go over it
very carefully, but I mght just say, to try to coin a term
upfront, there are sone activities that don't constitute
comrerce, but there's certainly no types of commerce that do not
entail activity.

The thing | think, Your Honor, that the individual
mandate is so far renoved from any reasonabl e exercise of the
Commer ce O ause power, the Defendants have been driven to claim
i ncluding today, this norning, inactive individuals for whatever
reason do not have the exact type of health insurance Congress
has prescribed are sonehow engaged in an ostensible activity

subject to the Comerce O ause. And Defendants' insurnountable
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problemin this respect is anply manifested by sw tching
expl anations of what is the type of activity here.

They begin, Your Honor, in their Mdtion to D smss
characterizing the predicate activity as a decision not to buy
i nsurance and then suggesting that the aggregate activity can be
broken into nonthly increnents.

THE COURT REPORTER. |I'mnot -- | need you to sl ow
down, pl ease.

MR. RIVKIN: And then switching to describing the
activity as "deferred, but inevitable future buying." And now
in their reply and a little bit this norning it is described as
a species of self-insurance.

| would note that in any Commerce C ause case since
t he begi nning of the Republic, the governnent has many probl ens,
but never the one in describing what is the nature of the
activity invol ved.

Let nme just briefly tackle what occurred this norning,
which is really a notion that there is a quasi economc activity
in the formof self-insurance, because people will be consum ng
heal t hcare and be payi ng out of pocket.

| would note, Your Honor, that self-insurance in both
| aw and economcs is a termof art. It doesn't just entai
payi ng out of pocket. It entails actually behaving as an
i nsurance conpany and set out contingencies in future reserves.

There's extensive case law, including the Fifth Grcuit case of
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Thonpson v. Goetzmann, which specifically stands for the
proposition of when you pay a danage award out of pocket, you
are not a self-insurer.

W al so heard a lot this norning about market timng
or cost-shifting, but this does not change the fundanental
reality that we're dealing with a statute that takes people who
are in repose or fail to act and tries to sweep themin.
Commer ce can regul ate -- Congress can regul ate commerce.
Congress cannot create it.

Now, let nme nake a couple of points that | think would
be very instructive here. The cost-shifting that the Defendants
rely --

THE COURT: You're not saying that there is a problem
wi th Congress getting involved with the insurance application?

MR RIVKIN. Not at all. It's inposing the individual
mandate, is all |I'mfocusing on this norning.

THE COURT: You're focusing on the inactivity?

MR. RIVKIN: Inactivity of those individuals. In
order to vitiate this problem the Defendants heavily rely on
cost-shifting, and of course the point cane up this norning.

And m ndful that we need to have a nmeaningful limting
principle, let me just nention, Your Honor, that the
cost-shifting in the insurance healthcare market busi ness of $43
billion that the Defendants rely on is not unique to healthcare,

is not unique to our econony. Cost-shifting is ubiquitous and
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perneates all aspects of our narket econony.

For exanpl e, many Anericans unfortunately default on
their credit card bills to the tune of over $70 billion a year.
A lot of Anericans unfortunately declare personal bankruptcy to
the tune of over $50 billion. Al of these costs which dwarf
the governnment's cost-shifting for the healthcare delivery
mar ket pl ace, what happens to them Your Honor? They get passed
on to other market participants.

Let's take the nost recent exanple. It was the nost
dramati c one of cost-shifting with the nost dire consequences,

t he sub-prine nortgage crises that involved mllions of
Americans, over a trillion dollars worth of |osses, and pl unged
the econony in the worst crisis since the Geat Depression.

Under Defendants' logic, if cost-shifting is a
sufficient basis for introducing the Commerce C ause regul ation,
not hi ng woul d prevent the governnent frominposing a mandate on
i ndividuals who did not participate in the nortgage or credit
card market to buy a prescribed package of nortgages or credit
cards in order to inprove the recent -- or perhaps give them
sonme kind of a nortgage | ock.

It's worth noting that the governnent in Lopez
pressed, to no avail, the argunent about the cost of gun crines.
In dismssing it, the Suprene Court majority noted that, if we
were to buy into this argunent, we would be hard-pressed to find

any activity by an individual that Congress is w thout power to
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regul at e.

The Defendants have argued, Your Honor, that there is

some unique inevitability to the purchase of healthcare

services. Once again, that's not true. There is nothing

uni que

about it. W all need bread and water at frequent intervals, or

el se we'll perish. Can Congress require m ninum bread or
pur chases?

THE COURT: Well, let nme stop you, M. Rivkin.

m | k

t hi nk one of the fundanmental principles that the Defendants have

argued is that, ultimtely, everyone is going to need

heal t hcare, either voluntarily or not.

They may be struck by an autonobile as they cross the

street, or they may have an accident, or any nunber of th
that require themto participate in the healthcare system
That's inevitable.

And that seens to nake pretty good sense, that

ngs

ultimately everybody is going to have to have nedical care. |Is

that true?

MR. RIVKIN: That is not necessarily true. There are

sone individuals, Your Honor, who are likely to live for a long

time and perish w thout consum ng nedical care, but that's not

t he point.

The point I'mtrying to make this norning is twofold.

First of all, there is no neaningful limting principles.

the future alleged inevitability of your consunption of

|
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particul ar goods and services allows the governnent to regul ate
that under the Commerce O ause before you engage in such
consunption activities, the governnment can regulate infinite
busi ness of activities and non-activities. Nunber one.

Nunber two. Nothing prevents the governnent -- and |
know maybe it's not the nost efficient, but efficiency is not
the nost inportant constitutional principle -- nothing prevents
t he governnment, Your Honor, fromregul ating individuals at the
poi nt of their consunption. As a matter of fact, it would not
be a very good, clever regulation, but constitutionally
unobj ectionable for the governnent to say, at |east as a
structural matter -- there are sone Bill of Rights issues -- you
cannot pay for nedical care out of your own pocket; you have to
pay with insurance. The governnment could do that.

But, again, formalismis very inportant in the context
of a structural solution. Just because the government can do it
one way does not nean that they can do it this way. Again, for
t he governnment to say, because you're going to consune nedica
services in the future, you' re not consum ng them now, we can
regul ate you now, neans the governnent can regul ate every
inactivity, and we have a federal governnent of general police
power s.

THE COURT: Well, the governnment could inpose this
penalty at the point of service at the doctor's office or the

hospital and say, if you do not have insurance, you are subject
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to a penalty?

MR. RIVKIN: | believe the government would be able to
do it, Your Honor, just like the governnment would be able to
say, as | said, | nmean, given the privacy issues and the
i ndi vidual s' interest under various provisions of the Bill of
Ri ghts and thereby the econony, there could be sone issues
relative to that. But as a structural matter, nothing prevents
t he governnment from -- nothing prevents the governnment from
sayi ng you cannot sell nedical services -- because nost peopl e,
of course, who do this, selling itens noved in comrerce such as
in Heart of Atlanta Motel -- from saying you shall not sell it
to people unless they bring insurance to the table. But that is
not what happened here. That is not what PPACA does.

If I can switch briefly to the Necessary and Proper
Cl ause, Your Honor. W believe that the mandate cannot be saved
by the Necessary and Proper O ause. As Chief Justice Marshal
witing in MCulloch versus Maryl and nentioned, that the cl ause,
while quite capacious, is not a blank check.

And our key argunent here is this: The mandate, if
sustained, it wll present pal pably unconstitutional results.
Now, why is that?

The Suprene Court in New York and Printz held that
commandeering state officials, whether in |egislative or
executive branches, was not proper under the Necessary and

Proper O ause, because it vitiated state sovereignty. There's
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sonme excellent |anguage to that effect by Justice Scalia who
wote --

THE COURT: Isn't the Necessary and Proper C ause key
to the third part of the Commerce O ause application that it
must substantially affect comrerce?

MR. RIVKIN: That is -- what you are quoting, Your
Honor, is the third prong in Lopez and simlar cases. That is a
factor to consider. Actually, | think it's alimting factor to
consider in the application of the Necessary and Proper { ause
in the follow ng fashion:

What the court said in Lopez is that, in order to
aggregate intrastate activities that individually may be
insignificant but in the aggregate have substantial inpact on
comrerce, they have to be economc activities. Non-economc
activities cannot be aggregated; and, by definition,
non-activities cannot be aggregated. But I'mgoing to a
di fferent point.

Renenber, it's the Necessary and Proper Cause. It is
not only a necessary clause, no matter how pal pable --

THE COURT: It has to be both.

MR. RIVKIN: Yes, it has to be both.

And no matter how real the government needs it -- and
| note here, Your Honor, that the governnent's need is largely
created, which is now viewed as in itself problematic, by its

own exerci se of enunerated powers.
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THE COURT: Are you contesting the necessary prong or
just the proper? | understand you're contesting the proper.

MR. RIVKIN. W're actually doing both, and I want to
focus briefly on the proper part, because | think it's a very,
very powerful argunent.

So we know fromthe teaching in New York and Printz
that vitiating state sovereignty is pal pably inproper, as per
Justice Scalia. There is nore than one way of vitiating state
sovereignty. You can vitiate state sovereignty by
commandeering, or you can vitiate state sovereignty by
conpl etely destroyi ng any sphere of autononous state action.
Because the essence of sovereignty is sonme independence, sone
ability to do your owmn thing free from any external influences.

And of course, Your Honor, under the Supremacy C ause,
if the federal governnent is exercising general police powers,
general police powers at the federal |evel plus Supremacy { ause
equal s zero state sovereignty, equally pal pable vitiation as
well as --

THE COURT: Well, the Tenth Amendnent says the states
have all powers that are not enunerated and granted to the
federal government, right?

MR. RIVKIN: Correct.

THE COURT: So how does that conport with your
interpretation of what you're telling ne about how the Suprenacy

Cl ause controls that?
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MR. RIVKIN: If one construes the anbit of enunerated
powers in Article |I to include general police powers, there
woul d be no powers that only the state can exercise. A state
exercising no powers that are not exercised above the federal
government vitiates state sovereignty. |'mnot disputing the
proposition that the federal governnent can exercise its proper
constitutional authority, but it cannot be coextensive of that
of a state. There has to be, Your Honor, sone neani ngful,
meani ngful del ta.

And, again, what is happening here is, by inposing the
mandate on inactive individuals, we are vitiating their state
sovereignty. Let me just nention one thing.

THE COURT: You have one mnute left.

MR. RIVKIN: Very briefly, the point that this mandate
is not proper precisely because it is inposed on individuals,
not on the nost narrow provisions of Article I, being on a jury,
being in the mlitary, or answering the census. It is done
under broad power. And it's very inportant that in all of those
ot her instances -- in all of those other instances -- this was
participation in governnental activities, not requiring one
private individual to purchase service from another private
i ndividual. And, of course, given the teaching of Constock, al
the applied factors in Constock, this fails.

THE COURT: If it was insurance from sone other source

other than private insurance, either a state or a federa
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entity, would that change that?

MR. RIVKIN: It would not change, Your Honor, but it
woul d be a sonewhat cl oser question, because again, we have two
things that are different here: Narrow powers in Article |
relative -- it was three exceptions we're really tal king about
in terns of forcing inactive individuals and requiring themto
partake of a private service or good. So in your hypothetica
you woul d only have one, but not both.

| ran out of tine, but let nme just say this on the tax
stuff:

The governnment continues to mx up the difference
between a tax penalty, which is a penalty in aid of a collection
of tax, and a penalty. Under the governnment's |ogic, everything
is atax. Al you need to do is to have a penalty -- and God
knows, every single statute in the federal rule book has sone
penalties -- run it through the IRS, and presto-pronto, you have
atax. There's no limting principle. And, by the way --

THE COURT: M. Cershengorn cited Section 6671 of the
I nternal Revenue Code, which says that a penalty shall be
assessed and collected in the same nmanner as an assessabl e
penalty under Subchapter B of Chapter 68, even though it's a
penal ty.

MR. RIVKIN. First of all, Your Honor, we know that is
not true. And you've gone into it earlier today in terns of how

it is being assessed. But inportantly, it cannot be -- if you
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have penalties in aid of numerous federal mandates coll ected by

EPA, FERC, and ot her agencies, all you need to do to convert it

into atax is to run it through IRS and put it in that provision
of a tax code.

And notice, again, under the governnment's |ogic, not
everything -- normally everything is a tax, provided you have a
penal ty, but everything has an indirect tax effect, which would
vitiate the second key Iimtation on the taxing power, nanely,
the requirenent for apportionnent that you touched upon earlier.
So everything is a tax, and everything is a indirect tax, and
there is no limting principle.

THE COURT: Thank you, M. Rivkin.

Al right. M. Wnship, you have ten m nutes
reserved, and you have it now.

MR. WNSHI P: Thank you, Your Honor.

THE COURT: And | understand you're going to be
addressi ng Counts Four, Five and Six?

MR, WNSH P: | will, Your Honor. | just very briefly
wanted to cone back to the ripeness issue, because Your Honor
had rai sed a question of whether we had di scussed that, and |
t hi nk we have the ripeness slide up here now.

And | just wanted to note that, aside fromthe
legality about the -- which | had addressed, | also wanted to
note that individuals and the states already have to plan to

i npl ement now whether or not they are going to be -- and how
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they are going to be paying for the cost of the i ndividual
mandat es who are opting out. So | think that also pertains to
the ripeness point.

And novi ng ahead now to slide 19, | wanted to talk
about sonme points on Count Four.

| want to begin with the | egal standards that really
apply here. New York versus the United States, Your Honor, and
| want to quote fromthat case where the court stated, "The take
title provision offers states a choice of either accepting
ownership of waste or regulating according to the instructions
of Congress. Either type of federal action would commandeer
state governnments into the service of federal regulatory
pur poses. "

And | wanted to note, Your Honor, that case
establ i shes that Congress may not comrandeer state processes or
resources by having the states be forced to carry out a federal
regul atory schene.

W also rely on Printz versus the United States, which
we cited heavily, Your Honor. That found it unconstitutional a
federal requirenent that state officials participate, even if
only on a tenporary basis, in the gun control program where they
woul d be subject to fines.

| think it's clear fromthose cases that it's no
defense that the commandeering by the federal governnent is

tenporary or -- and the scope of the conmandeering is really
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irrelevant. It is, per se, unconstitutional.

The Defendants have relied on Hodel versus Virginia
Surface M ning and Recl amati on Association. | wanted to point
out that in New York the Suprene Court itself distinguished
Hodel , because the congressional acted issue there -- and I'11
again quote the Suprene Court in New York, "...did not
commandeer the states into regulating mning, and the states
were not conpelled to enforce federal standards to expend any
state funds or to participate in the federal regulatory program
in any manner what soever."

Now, Your Honor, in our Count Four of our conplaint,
we all ege that Medicaid has been transfornmed by this Act far
beyond its origin as a voluntary partnership between the states
and the federal governnent. That was to rei nburse poor person's
medi cal costs.

In our allegations, we go through quite clearly to
show that the Act undoes every critical aspect of this
partnership. 1t forces the expansion of eligibility criteriato
cover non-poor -- this is up to 138 percent above the poverty
line. This is quite a budget buster for all of us in the
states.

The Act requires the states, but not the federal
government, now to be responsible for the provision of nedica
care as distinguished fromreinbursing for nedical care. That's

going to drive our cost up and our liabilities up.
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The added cost to the states -- this is according to
CBO estimates, which are being revised, Your Honor, today, and
they're showing, as we will in the Summary Judgnent Motion, if
Your Honor will deny this notion and let us file for summary
judgnment -- we will be show ng, Your Honor, that the price tag
for this is going to well exceed the $20 billion to the states
that the CBO itself had forecast.

THE COURT: What is your estimated cost in Florida?
Have you cone up with a cost?

MR. WNSH P: W are still in the process of doing
that. The nunbers are very large, Your Honor. W're talking
many, many mllions of dollars and billions of dollars for the
states. And we will be comng forward, if we get the
opportunity, Your Honor, with a substantial showi ng of the
inmpact in dollar projections of this Act.

THE COURT: The way the systemw || operate is,
initially, the federal government will pay all of this
addi tional cost, correct?

MR. WNSH P: WlIl, that's not actually true, Your
Honor. W are already being forced to incur a nunber of costs
in order to gear up for this. There is a lot behind this Act,
and it is 2700-plus pages. There are nmany, many provi sions in
there. W have -- in Florida alone, we have three or four
di fferent agencies, all of which are inpacted by this.

We're incurring costs in trying to figure out how we
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can possibly budget this. W're tasking our different agencies
to figure out what it is they're going to have to do to in order
to conply and what our options are with regard to conpli ance.

It's a very, very intensive kind of ordeal that we're
being put toit, and it is highly expensive for us. And we wl|
be, over tinme, Your Honor, once the federal governnent's initial
pi cking up of nost of this tab is going to have expired, so to
speak, our costs are going to start to increase dranmatically
after that under this |egislation.

| want to note, Your Honor, this Act inposes what
we're calling, | think --

THE COURT: |Is the state going to have to file 1099s

for all of their purchases, |ike other businesses, over $6007?
MR. WNSH P: Your Honor, you've got nme. | don't
know. | can't answer that question.

THE COURT: The state makes a | ot of $600-and-over
pur chases, | know.

MR. WNSH P: W do, we do, Your Honor, and all of
t hose costs keep going up, as we know. But this is sonething
that -- you know, this is a lot of the reason why we brought
this lawsuit. W sinply cannot afford this Act, Your Honor.

It inmposes a Hobson's choice on us. Either we have to
give way to the federal governnment's dictates and run our
budgets off a cliff, or we're going to have to, as the federa

government suggests in their papers in this litigation, wthdraw
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from Medicaid. And | want to discuss the withdrawal from
Medi cai d point, Your Honor.

The Defendants deny that there's any coercion here
fromthis Act, because they're claimng that the states can
simply wal k away from Medicaid. Well, we really can't afford to
do that, Your Honor, for a nunber of reasons.

W are very concerned about the provision of
heal t hcare services for poor people in our states, and we do not
want to be in a position of having to abandon them but we're
getting mllions of dollars of funding fromthe federal
government that is going to be jeopardized for that and for
ot her prograns that are interrel ated.

THE COURT: Wat are sone of those prograns? |1've
read in your nmenorandumthat there are a |ot of prograns that
are key to the Medicaid program but | don't know what they are.

MR. WNSH P: A very big one, for exanple, is the CHP
program That's for children's health insurance in order to
rei mburse for illnesses and injuries that children suffer. That
is a very, very big funding issue for us.

| wanted to note, really, on an al nost nore direct and
inportant level here in a sense, Congress obviously expected
that the states would not be dropping out of Medicaid when they
passed this Act. W think it's really disingenuous, in a sense,
for the Defendants now to be saying that we coul d.

If you think about it, Your Honor, there is no

Donna L. Bol and, RPR, FCRR
United States Court Reporter
One North Pal afox Street * Pensacola, Florida 32502

850. 470. 8189




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

74

provision in the Act whatsoever for the poor to get coverage
except through Medicaid. There is nothing in there. There is
no way for themto be covered under that Act that we're suing --

THE COURT: Well, before 1965, there was no Medicaid
and peopl e survived.

MR. WNSH P: Well, that's true, Your Honor. But if
we drop out of Medicaid, there would be no provision that exists
for covering them \W're going to have to cone up with
sonmething entirely newto replace it, if we're able to do that.

The point | want to nmake is that the Congress
obvi ously assunmed -- in having an individual nandate and
requiring every Anerican to get qualifying coverage, the
Congress assuned that there would be these various doors to pass
t hrough. You're going to have a Medicaid door or a Medicare
door, or if you have a | arge enpl oyer, you get coverage through
you enpl oyer, or else you go to state exchanges. They've got
doors here for people to conply with the individual mandate.

But they're telling us, well, walk away from Medi cai d.
That woul d | ock that door shut, Your Honor, for poor people. W
woul d have no provision for them

And | want to point out that the goal of cost-shifting
that the Defendants have been touting as a justification for
this, because we have persons who supposedly can afford to buy
i nsurance, and they go in and they don't have insurance, they

get healthcare services, and then they don't pay for them and
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this | eaves heal thcare providers w thout conpensation.

Just imagine, Your Honor, the kind of cost-shifting
ni ghtmare that woul d be created, because we have a nunber of
statutes -- the federal government in its Summary Judgnent
Motion in the Virginia case has already cited sone that show
that providers have a nunber of obligations to provide coverage,
heal t hcare services for poor people that would just cone in off
the street. And as a result of that, there would be no
cost-shi fting whatsoever for providers. This cannot be the
intention that the Congress had in passing this Act. The idea
that we could wal k anay from Medicaid is just essentially
nonsensi cal .

| would note that all that they have cited to the
Court for the proposition that we can walk away is 42 C F. R
Section 430.12. Your Honor, that addresses anendi ng, not
endi ng, Medicaid plans. Mreover, it requires the federal
government, that is, CVS's consent, its perm ssion.

Def endants' position boils dowm to the states having
to go to CVS and ask its perm ssion to withdraw, and then CNS,
as it may already, can threaten to withhold funding from ot her
prograns in the wake of the w thdrawal.

| think this brings the Dole versus South Dakota
| anguage to life. This is the quote that | think is worth
repeati ng:

"Qur decisions have recogni zed that in sone
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ci rcunstances the financial inducenent offered by Congress m ght
be so coercive as to pass the point at which pressure turns into
conmpul sion. ™

Now, Congress has never gone this far before, but
they've gone this far this tinme, and we believe that that is
triggered.

THE COURT: Well, | raised it with M. Gershengorn.
Isn't this really a function of Congress's spendi ng power?

MR WNSH P: It is, but it's a violation of the
spendi ng power, and that's what Dole --

THE COURT: If it's their noney, even though they take
it fromresidents in the states, is there any provision for the
noney to go back to the states, if it isn't given to you in
Medicaid? |It's the taxpayers' noney fromthe state.

MR, WNSH P: | don't know how there is a provision
for it. But | wanted to say that Dole -- we also contest not
just the Dol e coercion point having been past, but Dol e al so
expresses four different restrictions on the federal governnent
spendi ng power. W believe all four of those restrictions are
i nplicated here.

First of all, this Act is not in pursuit of the
general welfare, not in its substance. This Hobson's choice is
going to threaten our ability as states to afford to provide any
care for the poor at all, because we can't really afford to stay

with this Act; and if we pull out of the Act, the poor are left
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out in the cold. That door is locked. | don't think this Act
can clearly be called "in the general welfare."

Second provision under Dole for the restrictions:
Congress's conditioning of the funds has not been unanbi guous.
None of the states that have agreed to have Medi cai d prograns,
Your Honor, could have foreseen the sweeping changes of this
Act. They are tantanount to an anbush.

The third condition: New conditions on continued
Medi caid fundi ng under the Act are unrelated to the federal
interest in helping the poor. As we pointed out, that led to
t he Medi caid prograns being established in the first place.

The last of themis that the agency -- this Act, the
ACA, violates principles of federalism the Tenth Amendnent,

i ndividual liberty, and we think, perhaps for the first tine in

the history of our Union, it inplicates the CGuarantee O ause

itself.

| wanted to nention that the Act --

THE COURT: | think your tine is up, M. Wnship. But
if you want to touch on Count Six, I'll give you sone tine to do
t hat .

MR. WNSHI P: Thank you, Your Honor.

| wanted to note with regard to Count Six two points:
One, that that provision, like the others we're conpl ai ning

about, is not severable fromthe individual mandate fromthe

rest of the Act. These provisions have all got to rise or fal
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t oget her.

The Defendants have admtted over and over again, and
it's in the Act, that Congress determ ned that, w thout the
m ni mum coverage provision, the refornms in the Act woul d not
work. These are the doors we're tal king about.

THE COURT: How does that differ from Fair Labor
St andards Act, which the Suprene Court in Garcia said state and
| ocal governnents have to conply with what all the other
enpl oyers have to conply with?

MR. WNSH P: Well, Your Honor, we would note that we
don't think Garcia can save this Act. W don't think it can
save those provisions with regard to the enpl oyer mandate. W
woul d note that there, the court was uphol ding Congress's
authority to regul ate workplace conditions involving m ni mum
wages and hours. This is very different. This is about what is
traditionally considered a fringe benefit. This is the first
time Congress has ever dictated to the states that they have to
provide fringe benefits.

| would note, Your Honor, that in New York versus the
United States, the Suprene Court itself identified Garcia as
an --

THE COURT: Well, the termthat is nornmally applied in
| abor law is wages and conditions of enploynent. Conditions of
enpl oynent nornmally enconpass fringe benefits, right?

MR. WNSHI P: They can enconpass fringe benefits, if
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you determ ne that you want to nake that a condition of
enpl oynent .

THE COURT: Well, that's the way it's generally been
applied by the courts.

MR. WNSH P: W are saying, Your Honor, that Garcia
is really about a narrower aspect of workplace conditions. It
had to do with maki ng sure that workers were, in effect, not
going to be abused with regard to hours or inadequate wages.
think there is a very different concept we have here with regard
to this fringe benefit concept.

And that's why the Court in New York versus United
States nade a point of saying with regard to Garcia that it
represented -- it was an exanple of the, "...unsteady path of
Tenth Anendnent jurisprudence.” And we think that that's
exactly what it represents, it's an unsteady path, and that path
has led us to this Act. And we think Congress, in effect, is
overreaching with regard to what Garcia would have given it
powers to do.

Directing states to incur cost to add thousands of
enpl oyees to a plan or to pay huge penalties, we believe, is
prohi bited by New York and by Printz. And | believe ny tine is
up.

THE COURT: It is. M. Wnship, you haven't
menti oned, and the governnment nentioned only briefly, Count Two,

which is a substantive due process claim
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MR. WNSH P: Yes, Your Honor. That was -- that's a
Fifth Amendnment claimon behalf of individuals. |If M. Rivkin
could have one mnute for that, | believe that that was
sonmet hi ng that he was going to be addressing during his segnent,
if that would be possible for himto do that.

THE COURT: Al right. M. Rvkin, you' ve got 60
seconds.

MR. WNSH P: And, Your Honor, | just wanted to
mention one thing before he speaks. | just wanted to say that
we woul d ask the Court to receive our PowerPoint presentation as
part of the record. | was hoping, after M. Gershengorn cones
back, that -- we had a scheduling matter that we wanted to bring
to the Court's attention.

THE COURT: Very well. We'Ill make that a part of the
record, and it consists of 22 pages, | think.

MR, CGERSHENGORN: Just for the record, we object to
that. In our view, this is very close to a cert reply. W
don't wusually submt 22-page briefs to the Court after the
briefing is done. | nean, obviously, the Court can do what it
wants, but | would Iike to note our objection for the record.

THE COURT: Well, it's not a cert reply. It's
actually a visual aid and, to that extent, it will be perhaps
mar ked as an exhibit and left at that. Exhibit 1, Plaintiffs.

(Plaintiffs' Exhibit 1 admtted into evidence.)

M. Rivkin, you have 60 seconds.
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MR. RIVKIN: Very briefly, Your Honor. Qur point is
that we recogni ze that Congress can regulate terns and
conditions of contracts and many other aspects of fundanental
interests. W do not believe that Congress can conpel
individuals to enter into contracts.

But nore inportantly than that, whenever you do even
the nost differential review under the rational basis test, you
need to do a bal ancing act where you put on one side of the
scale the individual interests, the other side of the scale the
governnental interest, the governnent is acting beyond its
enuner ated powers. The governnent interest is zero. So it's
invariably trunped by the individual liberty interest being
i nfringed.

THE COURT: |Is there a single case in the last 75
years -- your argunent would have been a good one in 1930. |Is
there a single case in the last 75 years, including anything
fromthe Suprenme Court, that supports your argunent here?

MR. RIVKIN: The | ogic does, Your Honor, but the
governnment has never tried to do anything like that. And aside
fromthe liberty of contract, wth respect, it also has to do
wi th fundanental interest in autonony and rearing of one's
children and famly life. This literally requires you to pay
for your children's healthcare up to the age of 26. And let's
say you decide that you want to run your famly in a different

way, that you want your children to contribute -- and we're
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tal ki ng about 18, 19, 20-year olds -- to contribute to their
heal thcare. You're on the hook to pay for them That is
unprecedented federal intrusion in famly life, sonething the
state perhaps can do under police powers, not --

THE COURT: You have to identify a fundanmental right
of interest. Wat is it?

MR. RIVKIN: The fundanental interest involved here,
aside fromthe liberty of contract, is the right to organi ze
your -- recognize both with regard to your bodily autonony and
use of nedical care, but also you' ve got your famly life, the
right to run your famly life as you see fit with sone limted
intrusions available in the exercise of appropriate state
interest in the formof general police powers.

The federal governnment cannot cone in and tell you how
you should interact with your children in that respect.

THE COURT: The state has police power. The federal
gover nnent does not.

MR RIVKIN. Right. And this is the key point that
t he Defendants m ssed, because they're trying to say, what's the
difference in the application. WlIlIl, the state does. So, when
the state does it, you have sonmething on the left side of the
scal e, Your Honor. Wen the federal governnent does it, you
have zero on the left side.

THE COURT: But you still haven't told me what the

fundanental interest or right that you're trying to protect here
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MR RIVKIN. Well, aside -- the first one is the right
not to be -- there is a difference in regulating terns and
conditions of a contract. The second is being forced into a
contract with another private party. There is no case that
stands for that proposition, because the governnment has never
tried to do that.

The second one is the right to have consi derable
autonony. Again, |'mnot suggesting you cannot be repairable.
Fam |y autonony is usually exercised on state police powers, but
this is not sonething that the federal governnent can do.

THE COURT: Thank you, M. Rivkin.

MR. RIVKIN: Thank you, Your Honor.

THE COURT: M. GCershengorn, | think you had ten
m nut es reserved.

MR, GERSHENGORN: Thank you, Your Honor. There's a
ot to cover.

Where | would like to start is with the m nimum
coverage provision and the appropriate concession fromthe other
side that Congress could easily have structured this to say
that, essentially at a point of sale that doctors could require
i ndi vidual s to have insurance before they are treated.

And so then what their Commerce C ause boils down to
is sinply the argunent that this is all about timng; that

Congress is unable to nake the judgnent, which is obvious, which
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Your Honor acknow edged, that everybody uses healthcare
services. And it's quite an extraordinary thing to say that
Congress -- and a true exaltation of formover substance, to say
Congress had to do that.

THE COURT: It may be a distinction with a difference,
t hough, M. GCershengorn, because the authority to tax any nunber
of transactions -- for exanple, the purchase of an autonobile is
taxabl e, but the autonobile itself is not taxable.

MR, CGERSHENGORN: But, Your Honor, what Congress

didn't have to do is say that when people show up -- and this
goes, | think, to the uniqueness of this market -- that Congress
-- that --

First, there are three unique things about this
mar ket. One Your Honor identified, that everybody uses it, the
heal thcare nmarket. The second is that you can't opt out or
control when you go in. And the third is that, when you show
up, even if you don't have paynent, you get treatnent.

And so Congress was not put to the choice that Your
Honor has just suggested or the Plaintiffs have suggested, that
Congress had to say, if you show up at the emergency room door
but you don't have insurance coverage, the hospital can refuse
to treat you. That isn't the choice that Congress has to nake.

What the Plaintiffs are saying -- are recognizing is
that exactly is that --

THE COURT: The hospital does have that right. They
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can say, we would like to help you, but we can't.

MR. GERSHENGORN:  Your Honor, | think EMIALA, in
energency treatnent, requires themto treat people whether or
not they have insurance.

What the other side is acknow edging is that Congress
could say, if you' re going to use nedical services, we can
require you to have insurance, or we can require you to have

i nsurance or pay a penalty. That is exactly what Congress has

done.

Congress has said, we know you're going to use nedi cal
services. Your Honor has said it. It is exactly right, and it
is exactly that unique -- that is one of the unique aspects of

the heal thcare market that makes this an appropriate exercise of
the Congress power. It is precisely because Congress recogni zed
that we all are going to use -- that we all are going to use
heal t hcare. |'msorry, Your Honor.

In ternms of, Your Honor, what the purpose -- what
exactly is the activity, there seens to be sonme confusion in
Plaintiffs' mnd, but | hope there isn't in the Court's m nd,
because it was the first finding that Congress make; that what
Congress is regulating was econom ¢ and financial decisions
about how and when healthcare is paid for.

| can't be any clearer than that, that that is exactly
what -- that is exactly what the economc activity is here.

That what Congress is talking about is to regulate the way
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peopl e pay for nedical services. And what the other side has
said, which is clearly right, is that Congress could do that at
the point of sale.

Here what Congress has done, because of this unique
mar ket -- not GMcars --

THE COURT: The Court has said that the commerce
application requires activity that substantially affects
comrerce. Activity. And you're trying to turn the word upside
down and say activity is really equivalent to inactivity.

MR. GERSHENGORN: No, Your Honor, | really -- | can't
stress nore that that is not our position.

First of all, whether or not the activity or
inactivity distinction isn't, in fact, either in the
Constitution or the court's cases. Qur point is that this is
econom c activity. It is the purchase of healthcare services
W t hout paying for them It is the regulation of how you pay
for healthcare services.

That is not a situation in which these are bystanders.
These are not people who have opted out of the market. They
have opted out, to sone extent, of the insurance market, but
t hey have not opted out of the healthcare market. And they
can't opt out of the healthcare market, because you cannot
control when you need heal thcare servi ces.

It is precisely that activity, or nore precisely, the

link between those two activities that is what drove Congress.
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Congress did not have to say, | have to ignore reality -- ignore
econom c reality and pretend that health insurance exists

i ndependent and apart fromthe market for heal thcare services.
Congress could reasonably say, as it did and as any econom st
woul d, that the two markets are linked, and it is precisely that
activity -- precisely that activity that we are claimng is

regul ated here.

And so we are not -- it is not verbal gymastics. It
is not playing games with words. It is, in fact, just the
opposite. It is asking this Court to recogni ze the economc

reality that Congress saw, so that Congress was not forced to
pretend health insurance is just like a Qv car. Health
insurance is a neans of paying for healthcare. These are not
bystanders in the healthcare narket.

THE COURT: Let's talk about power that you're
descri bing versus the reason why you are saying it's
justification. The power, you' re saying, is because everyone
will use healthcare. The reason why you feel this mandate is
necessary and proper and authorized by the Commerce O ause is
because a significant portion of the popul ati on, 40-sonething
mllion, don't pay for it.

The di fference between the power and the reason,
you' re saying, kind of nelds together to give you sonethi ng
that's the equivalent of activity. That's what | understand

you' re sayi ng.
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MR. GERSHENGORN: |'mnot sure | understand Your
Honor's question. But it is -- it is the -- it is the fact that
the uninsured are continuing to use heal thcare services but
don't pay for them They are naking the decision about how to
pay for their -- they are making the decision to pay for them
out of pocket and take the chance that they won't pay for them
rat her than buying insurance and ensuring they can pay for it.
And that is the economc activity that Congress is regul ating.
It is the decision to finance out of pocket rather than to
finance by insurance the cost of your doctor, the cost of your
hospital. That is economc activity, plain and sinple, as sure
as if Congress said, you need to pay by cash instead of check or
credit card. It is regulating the way people pay for healthcare
servi ces.

THE COURT: And the funds that come fromthis, the $4
billion a year that we anticipate, will go into the general
treasury.

MR, CGERSHENGORN: They do go into the general
treasury.

THE COURT: It's not earmarked for anything.

MR. GERSHENGORN: It's not earmarked. But | should
say, Your Honor, actually just to clarify one thing that cane up
earlier, the insurance conpani es are nmaking additional paynents
to the federal governnent as part of this. So not only is it

not -- the insurance conpanies get, of course, a big bargain
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from-- or get a big benefit fromthe Act, which is that there
is a whole |ot of people comng into the insurance market. $So
actually the paynent streamis comng into the governnent from
t he i nsurance conpani es.

THE COURT: So expanding the pool and spreading the
risk to a nmuch | arger pool.

MR. GERSHENGORN: The insurance conpani es, | think,
perceive that as a benefit.

If | could just very briefly -- | know there was a | ot
t hat was touched on, but | think I touched on the Commerce
d ause.

Very quickly on Medicaid. The other side cites Printz
and New York. Those cases have nothing to do with this case
here. There is no commandeering going on in Medicaid. The
choice is either nake the paynent or drop out of Medicaid.

To the extent there is sone confusion on the state of
whet her they can opt out, we address that at page 5, Note 2 of
our reply brief. O course, the state can drop out of Mdicaid
if it wants. |It's not sonething that we -- when they say that
Congress expected to, as Your Honor said, the world --

THE COURT: If all 20 of the states who are Plaintiffs
inthis case, if all 20 decided, we just can't afford this, we
have to drop out, that would be a very disruptive event.

MR. GERSHENGORN: It would be, Your Honor. It's

di sruptive because Medicaid is a terrific programthat the
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states want to use. |It's exactly that. But that's not to say,
because the federal governnent puts forward a great program and
because it adds people to that program and says, we are going to
pay 100 percent of the cost of that expansion, and 95 to 93 the
next three years, and 90 percent every year after that, that
makes the program better, in our view

Quickly on the Anti-Injunction Act, | just wanted to
tick off a few quick things.

They claim-- they continue to not understand what |
know Your Honor understood when you tal ked about 6671. It
doesn't matter whether this is a penalty in aid of tax or a
penalty in aid of marijuana or a penalty in aid of firearns. |If
it says penalty and it's covered by the statute, it's in. The
statutory | anguage controls. There is no abstract question
here.

The idea that sonehow they are challenging just the
mandate, as | think Your Honor suggested, the mandate has no --
you know, the mandate and the penalty are flip sides of the sane
coin. But nore inportantly, in the Anti-Injunction Act cases,
the Court has said that the Anti-Injunction Act covers anything
whi ch woul d enjoin the assessnent and interfere with the --
interfere with the assessnent and collection of taxes. |If the
Court enjoined the mandate, it clearly would enjoin the
collection --

THE COURT: Let nme nmake sure |'mclear about your
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position. If | should determine that this is not a tax, are you
saying that the Anti-Injunction Act still applies?

MR. CGERSHENGORN: Absol utely, Your Honor. That's what
the two cases we cite, Barr and Warren, there is no doubt that
for the subset of penalties that are covered by 6671 -- it's
Subchapter B of Chapter 68 -- that for those things, if you cal
them penalties, if the -- if Congress calls them penalties, they
are subject to the Tax Injunction Act. That's what Warren says;
that's what Barr says.

And 26 U.S.C. 5000(a)(g)(1) incorporates -- does
exactly that. That's what it's intended to use, to loop in the
Tax I njunction Act for it. And the sanme thing is true of the
enpl oyer provision. That's 26 U S.C 4980(h)(d). It's the
exact sanme | anguage, except there, instead of saying penalty, it
says assessnent, because the enployer provisions call it
assessnent .

On standing, Your Honor, they identified five bases.
| want to nmake it crystal clear that we object to all five
bases, lest there be any doubt about that.

Wth respect to Baldwn, there is no difference
between this case and Baldwi n; and, certainly, a distinction
that the other side draws between -- by saying the allegations
in our conplaint were sufficient don't distinguish it from
McConnell. In MConnell, Senator MConnell said, I'mrunning --

|"mrunning attack ads, and the Court said, you don't have
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st andi ng.

W think Your Honor has it exactly right with respect
to NFIB. The NTU case, the Taxpayers Union, is exactly as in
this case. The idea that sonehow they don't have to cone
forward at this point and identify a nmenber is squarely
inconsistent with what the Court said in the Summers case. The
Court, said, the Court has required plaintiffs claimng
organi zational standing to identify nmenbers who have suffered
the requisite harm and the Court could not have been nore
unanbi guous about that.

Wth the five bases for standing, you know, the main
one | wanted to address -- in terns of piggyback standing, we
don't think that anybody here has standing. To the extent the
Court thought that maybe one or two of the states had standing
because of sone state statute, which we think is wong, it would
require the dismssal of the other states.

The United States and both sides are entitled to know
who exactly is bound by any judgnment of the Court. Sonebody
W t hout such a standard standi ng would not be. But nore
inmportantly, we think that is plainly wong, although with all
respect to Judge Hudson, he did find that the state statute
there nade a difference. W think it cannot nake a difference.
In fact, what the --

THE COURT: Let nme just ask you -- you just touched on

sonething that bothers nme a little.
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Are you saying that if, for whatever reason, |
determne that the standing is based upon the four states that
have adopted legislation simlar to Virginia's, that all of the
other plaintiff states would have to be di sm ssed?

MR. GERSHENGORN: | think that's exactly right, Your
Honor. There is no standing for those states. | also think
that Your Honor can't find that for the other four states, if |
could, not just because we disagree with Judge Hudson, and I'I|
get to that in a second, but several of those states' statutes
were passed after the tinme of the conplaint, and it is Black
Letter Law that the jurisdiction of the Court is decided at the
time of the conplaint. You cannot file suit and then |ater pass
a statute that gives you jurisdiction to file suit. That's not
how it works.

So the fact that there are these four state statutes,
| think, doesn't begin to answer the question before this Court,
which is was there jurisdiction at the tine of the anended
conpl ai nt when the courts were -- when the conplaint was filed.

And if | may just touch on Judge Hudson's opi nion,
because Your Honor has indicated sone interest in that. W do
think that a situation in which a state statute that does
not hing nore than to exenpt citizens fromfederal |aw cannot
give the state standing. It would nake a nockery of the parens
patriae cases, if that would give a court standing. The two

cases that are cited |I think illustrate our point perfectly.
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The Al aska v. Departnent of Transportation, that was a case in
which the state's statute --

THE COURT: Well, let's not confuse standing with
i kel i hood of success on the nerits.

MR. GERSHENGORN: No. This is standing, Your Honor.
The state has to have an injury fromthe m ni nrum coverage
provision. So what the Suprene Court has said is, you cannot
get standing just because your citizens have standing; you have
no parens patriae standing.

The states say, well, that's fine. Al we need to do
IS pass a statute that exenpts our citizens fromthe operation
of the law, and, therefore, we have standing. It would nake a
nockery of those cases. And none of the cases, other than Judge
Hudson's opi ni on, none of the cases support that. Wat the
cases show is actually sonething quite different.

Wien the state enacts a |legal regine, that gives them
enforcenent authority, then a federal statute that interferes
with that can give a state standing. That's what Al aska v.
Departnent of Transportation does. That was a federal
regulation that interfered with state consuner protection
statutes. The attorneys general in that case wanted to --

THE COURT: Half a mnute to wap it up.

MR. GERSHENGORN: Al right. Your Honor, and | guess
I'"d just like to step back and say the -- there has been a | ot

of discussion about the constitutional issues here. W do
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think, at the end of the day, that what Your Honor recognized

Wi th respect to the due process argunent, which is that really
you have to go back to Lochner, actually applies to nany of the
states's argunents here today. It is true in the due process
clause area; it is true in the comerce area, where they really
are goi ng back to deciding -- placing things in categories that
Congress can't regulate. It's true in the tax area, where we're
trying to decide is this a regulatory tax or is it revenue

rai sing tax. Sonething the Suprenme Court hasn't done since the
1930s. It's true in the intragovernnental tax inmmunity area,
where they're asking to overturn Garcia and to go back to New
York v. United States, the one from 1946, which elim nated these
distinctions. And it's true in the Medicaid area, where there
IS no case in the 75 years that has adopted the states' theory,
and in fact several courts of appeal that have squarely rejected
it.

That kind of analysis, as | said at the beginning, the
state is free to disagree with the policy judgnent Congress
made. It is not free to overturn 70 or 100 years of
constitutional law to nake those preferences unl awful .

Thank you.

THE COURT: Let ne thank both sides for excellent
argunments and for excellent briefing.

And, M. Wnship, you're standing for a reason.

MR WNSH P: Yes, Your Honor. | had nentioned that I
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wanted to bring a scheduling matter up, if Your Honor woul d
i ndul ge ne.

THE COURT: | would be happy to indul ge you, and then
| will tell you what | think we're going to do on a schedul e.
But go ahead and tell ne what you want to do.

MR. WNSHI P: Thank you, Your Honor. | contacted the
Departnment of Justice yesterday. And this is all, by the way,
in the spirit to kind of nove this litigation forward. W
appreciate fromsone of the orders that Your Honor has entered
in this case that Your Honor understands how inportant it is for
our Nation to get this matter resolved as quickly as possible.
W have so nmuch at stake.

And | would just note, Your Honor, that the way that
the final scheduling order was set up was going to provide for
us, if we survived the Mdtion to Dismiss -- that is, the
Plaintiffs -- if we survived the Mdtion to Dismss, we would
then, as we have told the Court, be comng forward with our own
Motion for Summary Judgnent. And the Court had set forth,
basically, a schedule with 40 days for a response, and | believe
it was 21 days for a reply, and then there would be an ora
argunment on our Mtion for Summary Judgnent.

What ' s happened since then, Your Honor, is that, after
the Motion to Dismiss in the Virginia matter was denied, the
parties have filed cross notions for summary judgnent. And

essentially what | proposed to the Departnent of Justice
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yesterday was that we try to nove this along, and | was just
concerned about their filing a Motion for Summary Judgnent that
m ght sonehow bog this process down. | proposed to themthat
what we would do would be --

THE COURT: Well, | have given you an opportunity to
file a Sunmary Judgnent Mtion at any tinme, if you wanted to do
t hat .

MR. WNSHI P: Yes, Your Honor. And we do believe it
makes a | ot of sense for judicial econony, as well, for us to
wait and do that follow ng your order on this notion being
ent ered.

But the proposal that | nade was that 14 days after
Your Honor's order on the Mdtion to Dismss is entered, assum ng
t hat Your Honor denies that notion and this case is going
forward, that we would have -- we invited the Departnent of
Justice to join wth us in having cross notions for sumary
judgnent filed at that tinme. And we were proposing that,
because the | egal issues have all been briefed, and they have
al ready done a substantial anmount of what they would be doing
here, at least with regard to the individual nmandate, in their
summary judgnent filing in Virginia, we thought that, instead of
40 days, we believed 28 days would be sufficient for the tinme to
respond, and that ten days after that for the reply would work.

And we basically invited themto join us in that so

that we could expedite this matter. And ny understanding from
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what |'ve heard back fromthem | don't think I was entirely
clear as to where they are; and, of course, they can speak for
t hensel ves on that, Your Honor. W sinply want to point out
that, if they are wlling to do that, we think it would be a
great idea. |If they're not willing to do that, that's fine.
W're not insisting that they file a notion at all. They can
file their Mdtion for Summary Judgnent at any tine they want to.
But what we're suggesting is, if they do not file in accordance
wth this kind of a tinetable, we would like to have their
notion and our notion di sengaged from one another. That is say,
Your Honor, they had an oral argunent on their notion, and we
would like for our notion to go forward and have an oral
argunent as soon after the reply has been filed and as soon as
the Court can hear it, and not have our oral argunent on our
Motion for Sunmary Judgnent held back, while we're waiting to
get the briefing finished on the Defendants' Mdtion for Summary
Judgnent .

And, by the way, we are willing, as well, on their
Motion for Summary Judgnent, to live with those sane tine
paraneters. Wenever they file it, we would be willing to file
our response in 28 days, and we would be | ooking for themto do
areply in ten days, Your Honor.

THE COURT: Al right. M. Gershengorn?

MR. CGERSHENGORN:  Your Honor, | nean, obviously,

that's sonething that has conme up while we were preparing for
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argunent. But | will say this:

It does seemto ne, a couple of things, first of all,
cross notions -- were this Court to deny our Mdtion to D sm ss,
that cross notions would be a nore sensible way to proceed.

Second, I'mnot sure | would understand why we woul d
deviate fromthe schedul e that Your Honor set back with -- set
the schedul e, which is 40 days for response and 21 days for
reply, although we think cross notions is not always the nost
efficient way to do it, it results in six briefs for the Court,
we are confortable with that.

| think the major point of disagreenent, we think we
shoul d stick to the schedul e Your Honor set already on Apri
14t h; and, second, 14 days seens to us a short tine frane,
because, quite frankly, we don't know what Your Honor is going
to say in your opinion.

Al t hough we have in other cases briefed things, they
were all based on the opinion that the court ordered; and we
think 14 days is, quite frankly, an extrenely short tine to
di gest whatever order this Court issues, and then figure out
what's left for summary judgnent.

| would also just say -- so | think largely where, you
know, this Court were to enter sonething that's in 30 to 40 days
after the Court issues its opinion, cross notions for sunmmary
judgnment, 40 days, 21 days as reflected in the order, we're

confortable with that.
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The only thing I would flag, again, wthout having
seen your Court's order, it's very hard to know what the next
set of proceedings would look Iike. W would just reserve the
option to say, if Your Honor issued the order in such a way that
made facts relevant, or sonmething like that, we would reserve
the right to cone back to the Court and say we would review the
schedule. | think largely we're saying that the schedule for
cross notions for summary judgnent, | believe a nore reasonable
time after Your Honor issues the order, and then the schedul e
Your Honor has al ready set.

THE COURT: Well, | had given you the opportunity when
we had the scheduling conference, and you indicated it was not
your intent to file a Mdtion for Summary Judgnent or cross
notion at that time. That was your decision, | thought. But |
gave you the opportunity, if you want to do it, and | still do.

MR. GERSHENGORN: That's right, Your Honor. | think
it's a question of -- | think both sides are confortable with
that approach. It really is a question of what is the trigger
after Your Honor's decision, what is the relevant, essentially,
due date for the cross notions. It does seem sensible to have
them on the sanme schedule, and it just seens to us that 14 days
is extraordinarily short on a case of this magnitude, w thout
know ng what Your Honor is going to say in his opinion.

QG her than that, as | said, the schedul e Your Honor

set out on April 14th nakes sense to us.
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THE COURT: Gve ne just a mnute to |look at ny
cal endar.

Vell, it is ny belief that we can nove this case
sonmewhat faster than we originally had contenplated. And |
t hi nk, because of the simlarities of a nunber of these issues
and because we've actually had a peek at the law already with
respect to determning whether a claimstated a cause of action
under the facts and the law, | think we can nove it reasonably
fast .

| will have the order out within 30 days. Thirty days
fromtoday will be by, or no later than, Cctober 14th. If we
add 14 days to that, that would be October 28th. |If we add 28
days to that, | think that would take us to Novenber 25th -- is
that right? -- which happens to be Thanksgiving Day. And then
ten days after that woul d be Decenber 5th.

MR. GERSHENGEORN: If you're inclined to go with that
schedul e, one request | have is, fromour perspective, we would
rat her have three weeks and three weeks than two weeks and four
weeks. So without changing the ultinmate date, our preference
woul d be Cctober 21st and then three weeks --

THE COURT: | can certainly accommodate that. |If
that's your request, that's certainly fine with ne. So we would
have 21 days, 21 days, and then ten days. |Is that what you
want ?

MR. WNSH P: That would be agreeable with us, Your
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Honor .

THE COURT: That's what we'll do. As | said, | wll
have a witten order out no |ater than Cctober 14th.

MR. WNSHI P: And, Your Honor, we would be hoping then
that we would be in the position to have the oral argunent on
our Sunmary Judgnent Motion by the end of this cal endar year?

THE COURT: | was -- | was |ooking at January.

Frankly, | was looking a little |later than January. This
schedule will permt to have oral argunent before Christnmas, if
you want to try to do that.

MR. WNSH P: W would like very much to do that, Your

Honor .

THE COURT: Let's take five mnutes. W'I|Il conme back
and talk about it then. Look at your calendars, and I'll 1 ook
at m ne.

W're in recess for five mnutes -- nake it ten.
Let's make it 25 after. W'I|l be back in ten m nutes.

(Recess taken 11:22 to 11:30 a.m.)

THE COURT: Please be seated. Thank you.

It 1ooks Iike we have everyone back. Let ne count
heads and see. Well, we have the ones that count. Al right.

Al'l of the attorneys of record are here.
| can set argunent and hearing in this for the Sunmary
Judgnent Motions alnost any tinme during the first two weeks of

Decenber. Not the first two weeks, because actually Decenber
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begi ns on a Wednesday. But the week of the 6th or the week of
the 13th alnost at any tine. So what's your preference?

MR, CGERSHENGORN: Wiat's our preference during those
two weeks, Your Honor?

THE COURT: Any time during those two weeks.

MR, GERSHENGORN: | think we would prefer toward the
end of the second week.

THE COURT: Decenber 15th?

MR. GERSHENGORN: Can we do it the 16th?

THE COURT: The 16th woul d be fine.

MR. WNSHI P: That's agreeable to us, Your Honor.
believe that's a Thursday.

THE COURT: That's a Thursday. Decenber 16th it is.

MR. GERSHENGORN: And | think if Your Honor is -- |
don't know how | ong in advance Your Honor needs the reply, but |
think we tal ked about a schedule we woul d have the reply done on
t he 10t h.

THE COURT: Ten days -- of course, under our new civil
procedural counting, we try to do away wth 10 days. You want
to make it 14 days?

MR. GERSHENGORN: Wth the intervening Thanksgi vi ng
holiday, we're trying to nake it a little nore sane, if Your
Honor is confortable getting the reply on the 10th.

THE COURT: W had 21 days, 21 days.

MR. CGERSHENGORN: And then we ended up, right, we were
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thinking, | think, the 4th. 1Is this right? The 4th of Novenber
for the notion.

MR. WNSHI P: Yes.

MR. GERSHENGORN: The 23rd for the opposition. And
t hen, Your Honor, we were just trying to, quite frankly, nake
the reply briefing alittle nore humane, given the holidays.

But we can nake it the 10th, if that nakes Your Honor's schedul e
easi er.

MR. WNSHI P: Your Honor, | think the critica
question here, if | may suggest, how much tinme are you
confortable with having all the papers in your possession
bet ween then and having the oral argunment? W certainly want to
acconmmodat e you.

THE COURT: | normally plan on two weeks, and that
| ooks |ike what we're dealing with. So that should be no
pr obl em

MR, GERSHENGORN: |'msorry, Your Honor. So you woul d
want the reply by the 2nd?

THE COURT: |'m backing up now. If we had the hearing
on the 16th, that would nmean, if you got everything to ne by the
2nd, and your 21 and 21 ends up about -- of course, it's quite
possi ble | would have an order out before October 14th, not
guar ant eei ng, but quite possible. So all of these days could
nove up sone. But at the outset, we're talking 21 days -- |

have to look at it.
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Vell, let's go with the schedul e you proposed.

MR. GERSHENGORN: Is that the 10th, Your Honor, reply
on the 10th?

THE COURT: That woul d be the 23rd.

MR. GERSHENGORN: The 24th, 23rd.

THE COURT: And ten days after the 23rd would be --
the 30th would be a week, three nore days would be the 3rd.
That's fine with ne.

MR. WNSHI P: The 3rd is agreeable to us, Your Honor.

MR, RIVKIN: Just to clarify, if you issue an order
earlier, you will then nove all of the dates up?

THE COURT: Everything except the hearing date. The
hearing date is a fixed date. Everything else wll be
predi cated on when | get the order out.

MR. CGERSHENGORN:  Your Honor, would it be possible to
have the 6th for the reply?

THE COURT: The 6th would give you over the weekend,
right?

MR, CGERSHENGORN: It would. And just because -- we
woul d be wor ki ng over Thanksgiving. |If we could get the 6th, it
woul d make a difference.

MR. WNSHI P: Your Honor, we're agreeable. The
gquestion is, is that enough tine for you?

MR, CGERSHENGORN: That's exactly what |'m asking.

THE COURT: That is a little bit of a problem Let ne
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just check, because | have -- | have judicial duties in

Washi ngton for the entire week of the 29th. So I will not be

back here in the office until the 6th, anyway. So that's fine

with me.

MR. CGERSHENGORN: Thank you, Your Honor. | appreciate
it.

THE COURT: So we're talking, if, at the outside, the
order doesn't cone out -- ny order doesn't conme out until the

14th, we're tal king about 21 days, which would take you to the

Novenber 4th; another 21 days,

whi ch woul d take you to the 23rd

day of Novenber;

and then the reply would be a little bit nore

to Decenber

6t h;

than ten days,

MR.  GERSHENGORN:

MR. W NSHI P:

THE COURT: And, again, |

the | eaning side that |

the Motion to Dism ss w il

counts and deni ed on at

essentially 13 days.

Thank you, Your Honor.

Thank you, Your Honor.

can tell you a little bit on
suspect the |eaning right now woul d be
probably be granted on a coupl e of

| east one count.

Anyt hi ng el se?

very much.

(Proceedi ngs concl uded at

| certify that the foregoing i

| f not,

That's ny | eani ng.
we' re adjourned. Thank you
11: 31 a.m.)
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