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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

LAURA MONTOYA,
Plaintiff,
V. CASE NO. 3:16¢cv-92-MCR/EMT

DAVID MORGAN, Individually and
in His Official Capacity as Sheriff
Escambia County, Florida; ERIC
HAINES, Individually; RICKY
SHELBY, Individually; and FRED
ALFORD, Individually,

Defendants.
/

ORDER
Plaintiff Laura Montoya, a formefficer with the Escambia County 8hff's
Office (“ECS0"), suesDefendans! in a multi-countSecond Amende&omplaint
undervariousfederal and stateivil rights laws More specifically, shessers
discriminationbased on race and gender, in violation of the Fourteenth Amendment
Equal Protection Clause (Counts Il and 1V) andl rights laws(Counts \¢XIl), as

well asretaliation based on speech, in violation of Birst Amendment (Counts |

! DefendantDavid Morgan Sheriff of Escambia Countyis sued in his official and
individual capacities, and Defendants Ricky Shelby, Eric Haines, and\Foed, are sued in their
individual capacities.
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and Il) anccivil rights laws (Count IXY. See42 U.S.C. £000eet seq(“Title VII*);
42 U.S.C.88 1981,1983; andthe Florida Civil Rights Act (“FCRA”) Fla. Stat.
§760.01,et seq Her claimsarnse out of hedemotion,an alleged hostile work
environment, and her ultimate termination. Pending is Defendants’ Motion for
Summary Judgmerdn the merits and on groundsapfalified immuniy. Having
fully reviewed the matter, the Court finds that the motion is due tpaoeed in part
and denied in paft
|. Evidentiary Objections

Beforeturning to the summary judgment motion, it is necessanggolve
Defendants evidentiary objections. Defendanargwe that the Court should
disregard Montoya’affidavitassham The “sham affidavit” doctrine authorizes the
court to disregard evidence that clearly contradicts prior rstestimony when
offered without explanation“[W]hen a partyhas given clear answers to
unambiguous questions” in sworn testimony, which negates “the existence of any

genuine issue of material fact, that party carineteafter create such an issue with

2The Court previously dismissed Count Xlll. ECF No. 50.

3 As an aside, the @urt notes that itseview of the summary judgment motidmas been
unduly complicated by an overly voluminous record and both sidesbforoad andyeneralized
statements in argumentntethered to specific factsThis hasnjected significant delay into the
resolution of this motion.
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an affidavit thatmerely contradicts, without explanation, previously given clear
testimony.” Van T. Junkins and Assoc. v. U. S. Indung., 736 F.2d 656, 657 (11th
Cir. 1984) Because there is a fine line betweatness credibilitywhich isthe sole
province of thejury, and a sham affidavitwhich may be disregarded as not
representing a genuine issue of factjrts are careful not to disregard as a sftoam
“every failure of memory or variation in a witness’s testimborilippens v. Celotex
Corp., 805 F2d 949, 953%64 (11th Cir. 1986).Instead, courts are required “to find
some inherent inconsistency between an affidavit and a deposition before
disregarding the affidavit.'ld. at 954. Courts also recognize thasttule can have
a very“harsh effect” on a party’s case, and for this reason, it is applied “spatingly
Allen v. Bd. of Pub. Educ. for Bibb Cty195 F.3d 1306, 1316 (11th Cir. 2007)
(quotingRollins v. TechSout833 F.2d 1525, 1530 (11th Ci087).
Defendantsargue thatMontoya’s affidavitshould be disregarded as a sham
on several grounds. @articular concern is a conflict between her affidavit, which
details gendespecific namesshe claimsshe was called by her supervisor,
Defendant Ricky Shelby, amdontoya’sprior sworn testimonydenying thaShelby
calledhernames. More specifically, imer deposition, Montoya testified that Shelby

used profanityevery day but when asked whether he heaalled her any names,
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Montoyaanswered, “No.* ECF No. 7912, at 79 (Montoya depo. at 16Relying

In parton thisanswey Defendant@rguefor summary judgment on the hostile work
environment claim because theseno evidence of harassment based on $ex.
response, Montoysubmitted a new affidayisayingshe had complained heriff
Morganabout “the hostile work environment Shelby had creataghis actions,
sexist commentgand] belitting names he called me (such as ‘bitch,” ‘f***ing old
bag lady,” ‘f***ing idiot’).” ECF No. 951, at 189.This new statemenplainly
contradictsher prior sworn testimony tha&helby did not call her names, ah
Montoya offers no explanatiorfor the omission Nonethelessgiven Montoya’'s
testimonyregardingall of the profanity used by Shelby, this presehis type of
inconsistency that could be explairatherby a lapse in memorgr a complete lack
of credibility, which means ishould be deidedby a jury SeeTippens 805 F2d at
955 (evidence that impeaches memory is not anclirreconcilable conflictthat it
should be disregarded asteansparent sham”).Thus, inan abundance of caution
as well as a effortto avoid making @ inappropriateredibility determinationthe

Court will not considetheaffidavita shamSedd., at 954(absent an “irreconcilable

4Her full answer was: “No. But, you know, that’s pretty demeaning when you say, ‘What
the f**k is wrong with you? Why can’ you get this? Get your shit together. Wibdtell is wrong
with you?’ That's demeaning.” ECF No.-12, 79. None the exampleke gave in her sworn
testimony included a seéxased derogatory term or name.
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conflict,” the jury’s role of resolvinguestions of credibilitghould not be displaced
by rejecting “the content of an affidavit even if it is at odds with statements made in
an early depositidn (internal quotations omitd). Defendant’'s remaining
objectiondo theaffidavit alladdress matters thétewisemerelyimpactMontoya’s
credibility or add detailsvhich, although new, amnsistent with her testimonyot
inherently in conflict The objection is overruledand the affidavit will be
considered andiewed in thdight most favorable to Montoya

Defendants alsobject toseveralco-worker affidavits presentdaly Montoya
In responsdo summary judgment, arguing that the affidawitslude statements
based o speculation, rumor, inadmissible hearsay, andack of personal
knowledge. Several of these objgansaresustainegbutinstead of ruling on each
objection separatelythe Court notedhat, in reachingits conclusions on summary
judgment,the Court has disregarded statements based on inadmissible hearsay
speculationor an apparent lack of personal knowled§gze Hamilton v. Coffee
Health Grp, 949 F. Supp. 2d 1119, 1130 (N.D. Ala. 2013) (stating, in the interest of
conserving judicial resources, the court would not analyze quibbles over word
choices that may be inconsistent and would base the decision only on admissible

evidence).
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Il.  Factual BackgrouncP

Montoya, a Hispanic femal®egan working as correctional officer in 1998
and transitioned intéaw enforcement athe Escambia County Sheriff's Office
(“ECSO”) in 2000 During her career, Montoyaaccumulated several
commendationgncluding being named “fiicer of the Year” for the entire agency
in 2003. Sheriff Morgan promoted her to Lieutenant in 2010 and again to Captain
(Colonel in charge of Criminal Investigations) in 2013. She was demoted in 2014
based on job performance deficiencies ahunately terminated in August 2015
for insubordination and improperly disseminating Sheriff's office information
during a civil deposition for a eworker’s discrimination lawsuiinita Hemphill v.
David Morgan, et al.Case No. 3:14v-210 RV/EMT (N.D. Fla.). There is no
dispute thatSheriff Morganwas the final desionmakerfor the demoton and

subsequenterminaton.® Relevant to this suifylontoya’s supervisorsvere Chief

> For the limited purpose of this summary judgment proceeding, the Court views “the
evidence and all reasonable inferences drawn from it in the light most fa/todabé nomoving
party,” which in this case is the PlaintifMartin v. Brevard County Pub. S¢tb43 F.3d 1261,
1265 (11th Cir. 2008) (internal marks omitted). The Court is mindful that what are “ceuksider
be the ‘facts’ at the summary judgment stage mayumntout to be the actual facts if the case goes
to trial.” Cottrell v. Caldwell 85 F.3d 1480, 1486 (11th Cir. 1996).

® Regarding the official capacity claims agaigeriff Morgan “[W]hen an officer is sued
under Section 1983 in his or her official capacity, the suit is simply anotheofwagading an
action against an entity of which [the] officer is an agdBtsby v. City of Orland®31 F.2d 764,
776 (11th Cir. 1991)see ato Pompey v. Broward Cfy05 F.3d 1543, 1545 n.2 (11th Cir. 1996)
(resolving official capacity claims as those against a county). There are seagsad establish
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Deputy Eric Haines, Senior Commander Ricky Shelby, and Captain Fred,Alfiord
white males.

Montoya contends that she suffered a hostile work environmda€30,
stemming backo conducby Haines in 2008yhile she wasvorking intheTraining
Unit underhis direct supervision For instance, tse recalled thanh October 2008,
in connection wittSarah Palils campaigreventin PensacolaHaines made several
disapprovinggcommentsbout wometo Montoya and two other womeAccording
to Montoyaheexpressed his view that “women should not be in positions of power”
andthat, according to the Bibléwomen were meant to be subservient to rhen
ECF No. 951, 121; ECF No. 78 at 67. Shocked, Montoya asked Captain Randy

Pippen, who was nearbwhetherhe had heard Hainestommentsand according

to Montoya,Pippen juscovered bth ears with his handsAccording to several law

municipal liability under 8 1983, including by (1) a formal regulation or policy, (Apfammal
custom that is so widespread it amounts to a custom or usage with the force(8j Edecision

of an employee with final policymaking authority, (4) final policymakeasification of their
subordinates’ decisions, or (5) a failure to adequately train or supervise eemplSge Hoefling

v. City of Miamj 811 F.3d 1271, 1279 (11th Cir. 2016). As the basis for municipal liability under
§ 1983 and § 198lin this case Montoya asserts that Morgan was the final
decisionmaker/policymaker; that heondoned, ratified, or failed to prevent the alleged
discrimination; and that there was a custom or policy of treating female enmgpttiffeesntly than
males by taking no action when a female brings a complaint

’ Haines deniemaking these statementsaintaining that, instead, he shielwished John
McCain had picked Condoleezza Rice asriinning mate. However, he does not ddrat he
guotedthe Bible during this discussi@ndtestified that he does believe that wivesidd submit
to their husbands. ECF No. 79-10, { 13; ECF No. 79-15 at 8-9.
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enforcement officers, Haines would routinely and openly discuss his religious views
with themat work andhis belief that women should be subservient to méerry
Cox, a former Lieutenant in the Training Ursitated in his affidavit that durirgne
suchconversation, Haines “expressed his belief that the Bible provides that women
should not be in positions of leadership over men, and he confirmed thaievedbel
that principle applied to law enforcement,” and he “was not secretive about his
beliefs in that regard.” ECF No. 95 Cox Aff. 1 7, 9, 11. Philip Nix, a former
Sergeant, stated in his affidavit that Haines would compare himself to Abraham from
the Bible, saying it was his responsibility to rid ECSO of women and minorities.
ECF No. 9524, Nix Aff. 1 4. He told Nix that “men should never take direction
from women in law enforcement.” ECF No.-28 16 According to CoxHaines
directedsuchcommens at Montoyawhen shetransfered to the Training Unit
whereit was her responsibility tsupervise and train male officers. Cox said,
“Haines insisted that he would not work with Laura Montoya” or “support her
supervision and training of male officér&CF No. 952, 11314.

Montoya cites at least five other instanogsr the years which she felt that
Haines demonstrated a bias against women and against Montoya in paxtithlar,
the latest being in Apr2014. Defendants do not dispute thiae following events

occurred, but they provide slightly different versions of them:

Case No. 3:16v-92-MCR/EMT
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* In 2008, before Sheriff Morgan became Sheriff, Montoya and Haines had a
conversation about Sheriff Morgan’s campaign, in which Haines told her about a
pornographic vide purportedlyof a relative of the Sheriff. According to Montoya,
while she was working late one night, Haines called her into his office and as she
approached, she heard pornographic sounds coming from his office; he then told her
of a pornographic website to view and commented that it made him excited to know
he was viewing the Sheriff's relative. (Montoya Aff. 1$29. Montoya declined
to view it and told him his comments were offensive.

* In January 2009, after Haines became the Offit€@ommauml of Patrol,
he transferred Montoya from Patrol to Court Security, which she viewed as an
unwanted assignment, and Haines explained his decision stating, “they leave it up to
me because it is my decision and it is for the good of the agency.” (Montoy Aff.
40).

» Also in 2009, Haines denied Montoya an opportunity for FBI training on
the purportedly false basis that she did not satisfy the weight requirement.

* In 2011, Haines told Montoya, in sexually explicit terms, how he
disapproved of sex acts between Montoya's niece, who was a former correctional
officer, and her boyfriend who was black.

* In April 2014, before a Command Staff Meeting, Haines and Montoya had
a conversation about Sheriff Morgan’s upcoming tieh election, and Haines
commetted that he hoped Sheriff Morgan would win again because he needed to
keep his job, and added: “You don’t have to worry about losing your job or irecome
your husband makes plenty of money and you should just stay at home where you
belong.” ECHNo. 7922 (Mantoya Aff. § 81).

It is undisputed that Montoya did not report any of these incidents to Human

Resources, Internal Affairs, or any commanding officers at the time, 8&’'EC
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policies required. Montoya felt that reporting the incideviesild cause her career
to suffer®

Montoyastates thahe discriminatory condugtorsened considerabin May
2013 after Sheriff Morganpromotedher to Captain designatecher Colonelin
chargeof the Criminal Investigations Divisigmand appointedherto his Executive
Command Staff (“Command Staff"a positiorthatis wholly discretionary with the
Sheriff, according to the governingxecutive Staff Agreemesfit Shelby was
Montoya’'s direct supervisor at this time. Shelby and Hawese both on the
Comnmand Staff with Montoya, and when she was promoted to this position, each
told Montoyathey weredisappoinéd she had beepromoed Haineshad offered

Montoya a First Lieutenant positidrefore she accepted the promotion, and he told

8 Montoya testified, “[p]eople woulé if you complain as a female, you know that that's
your sentence to death in your career, period.” ECF Nd.278t 46(Montoya Tr. at 114)in
support of her claims, Montoya presented affidavits from other female def{&aiedy Webber,
Sherry Nix and Jacqueline Gullewho said they had been treated poorlyHaines Shelby,and
Alford in certain situations (i.e., being yelledgt Shelby denied accommodations for an iliness
by Alford andbeing told to “suck it up” by Haines, not given an interview for a higher podition
Alford, or generally feeling that females were “scrutinized” more closely and aloéd as
employees). The women sdleey did not complain because past complaints of poor treatment had
been ignored.

®The Agreement states also that if the Executive Staff mefsibenldwillingly relinquish
rank’ if he or she doefot fulfill the requirements of the position to the stction of the Sheriff.”
ECF No. 79-8, at 7.
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her she was 4ast resort’even for First Lieutenanf. Similarly, during their first
supervisor meeting, Shelby tdidontoyathat he disagreed with her promotion and
thought “the most[she] should be is first lieutenafit Montoya statese also
mumbledsomething like“l don’t want a woman running investigatigh&CF No.
951159 Although shedmitted in hedeposition thashewas unsure ashelby’s
exact wordsshe insistedhis was the “gist” of if!

Montoya had ongoing difficulties with Shelby. Montoya complaitiet
Shelby gave her no trainingnd thenprovided inconsistent advigesuch as
encouraing herto speak more often in Command Staff meetlmgshen chastisg
herfor talking too muchtelling her to daone thing buthengetting angry at her for
doing it and requiring her to obtain his approval for everythingtlhen criticizing
her for notmaking her own decisiondMontoya said, “l was damned if | did, damned
if I didn’t.” ECF No. 951, at 164.While acting as her supervis@helby #dowed
subordinates to bypa#dontoyain the chain of command, arhelbysubjected

Montoyato yelling, cursing, aneratingand demeaning commerms a daily basis,

10 According to Montoya, Haines told her, “it's sad that I've gone over the lisy@urice
the last resort referencing the First Lieutenant positioBCF No. 95-1, § 47.

11 Shelby explained that he felt she should have progressed in rank to Eirsnlant
before moving to Captain, but he denied saying he did not believe a woman should be in the
position. ECF No. 79-14 at 10 (Shelby Tr. 20)

Case No. 3:16v-92-MCR/EMT



Pagel2 of 58
saying things like, “why can’t you f**hg dothis?” or “why can’t you get your shit
together.” She said she once complained to Sheriff Morgan that Shelby made sexist

comments, callingpelitting names, wch as*bitch,” “f *** ing old bag lady,” and
“f***n g idiot,” ECF No. 951, 1 89 but did not sajnow often this occurredShe
considered Shelby’s words demeaningand she occasionally felt physically
threatenegdsayinghe would get so angry, he would yell and tgeut of his chair,
causing her to fear that he was “going to come around the tableoare at me.”
(Montoya Depo. at 17).Montoya could not recall whether Shelby treated male
officers the same, but Defendants cite the opinions of several males who stated
Shelby was an “a**hole” who berated everydaelIn January 2014, Montoya
complained to Commander Tracy Yuhasz, a female, who said “that’s just Ricky
being Ricky.” There is no dispute that Shelby hadputation for being a “difficult
supervisor'with a “demanding” management style.

On April 9, 2014, Montoya complained to Sheriff Morgan about Shelby’s

continued demeaningeatment of her, sayin§helbyhadcreated a “hostile work

12 As further evidence of the wioatmosphere, Montoya statisitshe was present during
a Command Staff Meeting in December 20d8¢en Sheriff Morgan, Haines, and Shelby made
remarks in her presence about how attractive prostitutes are in Hawaig teyriooked like co
eds. Accorthg to Montoya, Shelby stated, “I've never wanted to go to Hawaii before but now |
am going to look and see if there’s a conference | can go to or book me a cruibei@/eo | can
check it out for myself.” ECF No. 95-1,  49. According to Montdiaines stated he was going
to Hawaii in a couple of months, but “it was too bad he had to takeifeis
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environment” and she felt like a “battered spouseECF No. 951, 1 66-67.
Montoya said Morgan told her that a male colleague, Steve Hardy, had also
complained about Shelby, and he offered to trandi@mtoyaas he hadalonefor
Hardy* Montoyasays she didiant to be transferred aeduld not work for Shelby.
Morganresponded,you're doing a great jgband he encouraged her tetay the
course,”saying“he would take care of thetsation.” ECF No. 951, { 72. But,
according to Montoyano action was taken.nstead, on thesame dy, Shelby
subjectedviontoyato a randondrugtest andssued her “Notice of Performance
Deficiencies’ The Noticestated that Montoya’s joperformancavasdeficient in

the following areas: “attention to details, lack of understanding of your role and
responsibilities, leadengp, organization, ath decision making” andited specific

instances fronBeptember 2013 throughpril 2014.*> The Noticestatedthat its

13 SheriffMorgandisputes the nature of Montoya’s complaint, saying she dicamoplain
about differential treatment based on gender or race and did not say that workinGheltg
wasa “hostile work environmerit Instead, he said Montoya advised him that she and Shelby
were“not gettingon the same page” and Morgan understood that even white male employees did
not like Shelby’s “demanding management stylECF No. 79-8 9.

14 Defendants dispute this. Morgan testified that the unit reorganization wadyalrea
underway andhat Hardy was moved because he was the problem; he said in fact Hardy was
eventuallydemoted for his own anger problems. According to Montoya, however, this is evidence
that her complaints to Morgan were ignored wdaesr the unit was reorganized whammale
complained.

15 Specifically, the April 9, 2014 Notice of Deficienciesom Shelbylisted the following
incidents
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purpose was to provide Montoya an opportunityniprove before any corrective
action would be taken. This wase first Deficiency Notice Montoya had ever
received in her careét and $ie stesseghat none of the deficiencies violated any

Sheriff’'s Office policy.

e In September 2013, Montoya submitted an unsigned counseling form for one of her
subordinates to Shelby, after she was instructed three times that sigmnsglowy forms
was one of her responsibilities as Colois#le made the same mistake in March 2014.

e In November 2013, after numerous meetings with Shelby, Montoya “became disednnect
from staff.” Shelby wrote, “I eplained to you [Montoyajhat we at the Command Staff
level cannot let our feelings affect our effectiveness and that your actoid loe
perceived as ineffectiveness.”

e In December 2013, Montoya failed to “provide sufficient facts to be infovenat
[Shelby] or Command Staff” regarding a “notable arrest,” and Shelkgized her for
micro managing the troop3hat same month, after instrugiMontoya to include pictures
in a brief to shorten it, sheas criticized foprovidingnot only pictures but also too many
documents, such that the report became cumbersome and of little benefit.

e In January 2014, Montoya failed to notify Shelby “of [siery important meeting
concerning the Evidence room investigation with State Attorney’s OFIDEE.”

e In March 2014, Montoya provided a memorandum concerning a division level
investigationin which she failed tanclude her recommendation.

e On April 2, 2014, Shelby had discussed with Montoya the “extreme need for
documentation” with respect to a recent incident.

ECF No. 79-9at 47.

16 According to Montoya, the letter itself was a form of discipline, and, althoisghtid
that it would not be placed in her file unless she failed to show improvement, she knevehat e
official document, including this one, would be placed into her personnelSite ultimately
failed to show improvement and was demoted. Nonetheless, the Neei€eid not advesely
impact Montoya’s employmeiity imposing any additionaigtipline in and of itself. It informed
her that Shelby would continue to monitor her performance and look for improvement in her
leadership abilities, and she was directed to identify whastaese if any she would need to
improve.
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On August 1, 2014, while Shellwas on vacationMontoya dealt with a
suicide investigation during which Lieutenant Mike Gilmore committed
insubordination by refusing to follow an orddihe incident occurred when Gilmore
refused to followMontoyds orderto release to the decedent’s fanalguiecde note
they hadfound during thanvestigation Whenthis occurred, Montoya consulted
Hainesabout the incideriecause Shelby was on vacatiamd she states thidaines
advised herto conduct an Administrative Investigatiomto Gilmore’s
insubordination Shefollowed his adviceand ultimately gave Gilmore a written
reprimandoutwas later criticizethy Shelby and&heriff Morgarfor how she handled
the incident as referenced in her demotion letfér By affidavit, Phillip Nix, a
former ECSO law enforcement officer,agd Haines lad told him that the
investigationof the incident had been a “test” for Montoya, “to see if she could
complete a fulblown investigatiorf though according to Nix,Haines knew
Montoya did not know the correct procedtmesuch an investigatiorECF No. 95

24 2. Nixfelt that Haines was “setting hfivlontoya] up for failure”andsaid he

17 There is some dispute as to the detaflshe incident but Montoya contends that she
ordered Lieutenant Gilmore to release the note to the next of kin after thegatrestwas
complete and cited him fansubordination when he did not immediately follow the ar@émore
apparently questioned the legality of turning over the ndtetoyawas criticized for not keeping
her supervisorShelby updated, for expressing doubt in her decisnaking, and for at directly
answeringGilmore when he questioned whether releasing the note complied with p&EICY
No. 79-8, at 14-16.
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told SheriffMorganthat this was unfairMorgan was concerned that Montoya, who
was Colonel in charge of Criminal Investigations, had difficulty handling an
investigation.

The same monthiugust 2014, Montoyagain complained about Shelby’s
conduct reportingto both Sheriff Morgan and Haindkat Shelbyhad created a
“hostile work environment'and agairthat she felt ike a “battered spougseshe
complained thabs a resulther subordinates were bypassing methe chain of
command ECF No. 951, 1 8391. Morgars only response watat “the victim’s
cloak is not a very attractive cloakECF No. 798 at 80(Montoya Tr. 43. Around
this time,Haines conducted an impromptu poilMontoya’s direct subordinatés
ratetheir view ofherjob performancé?® Theresultingratingsranged betwee#.8 -
5.1 ona scale ofl to10. Haines provided the poll results to the Sheriff.

On November 21, 2014Sheriff Morgan asked for Montoya’s “voluntary
demotion” in detter detailingadditionaljob performance deficiencid¢isat occurred
after April 2014 andeferencingher Executive Staff Agreemetd relinquish her

rank if the Sheriffdetermined she was not fulfilling his expectationghe letter

18 During his deposition, Haines admitted that ¢hadl could have a negative impact on a
colonel’s ability to operate within éhchain of commandut hgustified his actiononthegrounds
thatMontoya’s subordinate&lready had these opinions of her.” ECF No-1Bat 43. Haines
testifiedby deposition that he “wanted to document what these people thoughtasfchgive it
to the sheriff.” ECF No. 79-15 at 47.
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outlined broad areasof deficiencies such as judgment and leadersHyoit also
providedspecific instances d¥lontoya’s performance in eactategory including
her mishanding of the Gilmore insubordinatiorinvestigation®® The letter
specificallyreferencedhe observations dflaines and Shelby several incidents
andidentified “a fundamental and ovarching deficiencyin Montoya’s“failure to
consult with and seek guidance from [her] immediate superior,” who was Shelby.
ECF No. 798, at 16.The letter gav&ontoyathe optionof voluntaily relinquishing
her rank(a five percent pay ciitor receivng an involuntary demotiordue to
unsatisfactory performandaten percent pagut). It is undisputed thathe letter
was based oninput from Hainesand “primarily” from her supervisorShelby;
however, here is no evidence that Shelby or Hairsgually recommended
demotion?® Montoya selected dvoluntary demotiofi to honor her contract but

notedby email to Sheriff Morgan that slaetually had no choice she considered

19 Other nstancesited in the lettemcluded Montoya’s decision to allow her husband, “an
unauthorized guest,” to accompany her into the Evidence Warehouse during the investigation of
possible thefin May 2014; permitting a deputy to continue working on an investigation of a matter
that could potentially implicate that deputy’s brother in November 2014; pursuingantvat
the State Attorney'’s office did not supportuly 2014 andfailing to follow the correct procedure
in reviewing a criminal investigatiom September 2014; among others. ECF No. 79-8, at 9-18.

20 Shelby stated in his affidavit, “[a]lthough | occasionally briefed Sheriffddn on
Montoya’s performance and | knew he was aware of her ongoing deficiendids)ot make a
recomnendation that she be demoted.” ECF Ne9# 2, 1 11. Shelby does not dispute, however,
that the November 2014 Notice of Deficiencies Letter was based priraaritis input.
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it “involuntary” She also felt thahe incidents recounted as deficiencies vibased
on “half-truths” Following her demotiojwhich waseffectiveDecember 1, 2014
Montoya took anedical leave due to stress

Montoyareturred to work in January 2015n the position of Lieutenant in
the Court Security Unit, under the direct supervisionCaftain Fred Alford
According to the affidavit of Jacquelyn Gulley, a corrections officer in Court
Security, Alford told her and others that Montoya “was not to be part of the chain of
command.” ECF No. 9386, at 2. Montoya complains thaAlford instigated an
Internal Affairsinvestigation into whether she was treating females more favorably
with regard to overtime scheduling, lbe investigatiomesulted in a finding that
the chargevasunsubstantiatedWhile Montoya received a verbal counseling during
January 2015or the use of profanityfrom Commander TharpAlford never
disciplined he”! Montoyasaid thatamale colleague, Lieutenant Joe Wehhbesed

profanity on a daily basand was never digplined??

21 Her verbal counselingvas documented and signed by Commander Dale Tharp
According toMontoya henodded his head whetheasked himwhetherHaineshaddirected him
to do this. A verbal counseling does not amount to an adverse action because acc8haintf to
Office policy, a “verbal counseling” is an instruction ordering a cedation to take place or to
stop. ECF No. 985, at 3 (Sheriff's Office General Order No. 403). No sanction or discipline is
involved.

221n reply, Defendants presentedidence that in fact Webbetas demoted from Captain
to Lieutenant fotheuse of profanityamong other thingsn 2010, and that in 2014g violated a
policy by using harsh language, including profanity. ECF No. 99-1, at 3-4.
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On February 13, 2015, Montoya was depgaaguanto asubpoenan a Title
VIl gender discrimination lawsuftled by former Jail Commander Anita Hemphill
against Sheriff Morgan artie Escambia County Board of County Commissioners
This was not a subpoena duces tecum for documentdylbatoya nonetheless
brought documents to the deposition, includangopy of a draft ECSO position
statementrespondingto the EEOC about AnitaHemphill’'s discrimination
complaint Haines had emailethe documento Montoyain November 201&nd
instructed her to deleie after readingt. Instead Montoya printed and retained it
and then disclosed it toHemphill's counselat the depositiorover a year later
During her Hemphill deposition, Montoya testified about the circumstances
surroundingher receipt bthe position statemeng® Her testimony also includetie
harassment and discriminatitimat sheclaims sheexperienced at ESQ, such as
Haines’s comments about Safaalin, that women should be subservient to men,

Montoya'’s impression that she and other women had been treated poorly because

23 In November 2013jn connection with Anita Hemphill's EEOC casdaines sent
Montoya an email with a position statement attached. The emalil text stated the attachsnent w
“confidential” and instructed Montoya to delete it after readinghe same day, Haines came to
Montoya’s office to discuss the position statement he had emailed to her, and stwarfehdir
conversation that Haines was attempting to convince her that he had never in the past made
statements indicating he had a problem with women in law enforcement. Maouoitbyént she
knew what he had said in the past and said she would testify truthfully if ever(askeat time,
she had not been subpoenaed to give a depositikefpre deleting the email, Montoya printed
and saved a paper copy of the email gnedattachment.
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they were women and had been afraid to compéaid her account dkr difficulties
with Shelby that she had complained to Sheriff Morgan, but nothing was, @oide
the circumstances of her dematioMontoyastatedshefearedretaliation based on
her answersAfter the depositionSheriff’'s attorney Debra Littlewho attended the
depositiorfor ECSO, reported tSheriffMorgan that Montoyaadbrought multiple
documentsvith herto the depositioand that this may have violate€SOpolicies.
Also, the record reflects th&tontoya’sdeposition transcript was emailed to Haines
and Morgan on February 20, 2015.

On March 2, 2015, Sheriff Morgan ordered an Internal Affairs (“IA”)
Investigationinto whetherMontoya had violated a direct order of a superior or
violated anypolicy by the disclosute Haines sergd as the Complaimg Officer
because he had givevlontoyathe order to delet¢he email and attachment in
November 2013 Haines told the investigating officer, Lieutenant Doyle Gresham,
thathis emailwas adirectorder forMontoyato destroythe positionstatementafter
readingit becausdt was a “draft or possible legal strategyECF No. 9542.
Montoyaexplainedto Gresham thiashe hadetaired a paper copwf the position
statementbecausef the conversation she had with Haines the sameirayhich
heattemptedo influence what she recalled about his premadgerbiased comments

ECF No. 9546, at 5.Shetold Gresham that shmade it clear to Haines that if called
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to testify in theHemphillcase, she would testify truthfully, and she did kadyard
copy of the email and attachmenGresham also interviewed the two Sheriff’'s
attorneys who had been presanthe Hemphill deposition Debra Little and Wes
Gay.

The IA reportsustained the finding afwo offenses:(1) “Insubordination
Offense—Compliance with Direct Order of a Supervisoghd (2) “Improper
Conduct Offense-Dissemination of Information’(which requiresthat official
business of the Sheriff's offidee keptas confidential and allows the removal of
records or reports only in accordance with established procediites)eport found
that Montoya “did not follow the meaning (purpose) of the order given by Chief
Haines (It needs to be deleted once you've redlf itvhen she failed to destroy it.
ECF No. 9546, at 8 Montoya submitted a written grievance to Morgan based on
the findings contending she did not disclose “confidentraterial’ because it was
a public recordandshearguedhatshe did not disobey an order because she delete
the emailthatno one told her not to bring documents to the depostiad thathe
Sheriff’'s attorneys present saw the documents butatiddvise her not to disclose

them ECF No. 9551.
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On August 6, 2015, raindependenDisciplinary Review Boartf met to
review the IA’s findings The ECSQordinarily followed adisciplinary matrixthat
was incorporated into its union collective bargaining agreement when imposing
discipline In this instance, the matrix recommended®Ghour presumptive
suspension or a 3@our maximum suspensigdBCF No. 9548. However, lhe Board
voted to deviate from th&8heriff’s discipline matrix andrecommenderminaton.

The Boardexplainedthatin its view, the disciplirary matrix was insufficient to
addressMontoya’s conductgxplaining that this incident was “much more than
insubordination” ancevidenced‘a clearattempt by an employee to sabotage the
operation of the Sheriff's Office ECF No. 796, at 5.

On August 13, 2015, a puasciplinary hearingwas held Present were
Montoya and hePBA (the police union) representatiRey Kinsey, as well as the
Sherff, the Sheriff's attorney Gerald Champagaed some administrative and
human relations staff.Consistent with Montoya'grievance statemenkinsey
explained whyshehadpreserved the email and position statement and why she felt

it was not confidential or privileged. Champagne stated athough the final

24 The Disciplinary Review Boardvas comprised of seven males and one female:
Commander Lee WestChairperson (nowoting); Lieutenant Doyle GreshanPresenter (non
voting); Lieutenant Walt Mathews; Lieutenant Racd Baily; Lieutenancott Allday; Lieutenant
Joe WebberCheryl Melaven; and Master Deputy Lee TyreeCF No. 79-6.
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version of the statement would be a public record, the docuMmribyahad in her
possession at the deposition was a dnafthefinal position statment,and wasnot
a public record while thédemphilllitigation was ongoing. Following the hearing,
Sheriff Morganmade the decision to termind#tontoyabased on th#A report and
the Disciplinary Review Board’s recommendation. It is undisputed that hechad
input from Hainegother than his interview during the investigation), Shelby or
Alford.
[, Summary Judgment Standard

Summary judgment is proper “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entdl@getdgment as a matter of
law.” Fed. R. Civ. P. 56(a). The movant “bears the initial responsibility of . . .
identifying th[e] portions of the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, which it believes
demonstrate the absence of a genuine issue of material @atatex Corp. v.
Catrett 477 U.S. 317, 323 (1986) (quotations omitted). The burden thers"“shift
the nommoving party to rebut that showing by producing affidavits or other relevant
and admissible evidence beyond the pleadingséndis v. Wall to Wall Residence
Repairs, InG.662 F.3d 1292, 1315 (11th Cir. 201The self-serving statemerdf

a litigant can defeat summary judgmenit is basedon personal knowledgandis
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not conclusoryn nature See United States v. Ste§81 F.3d 853, 857 (11th Cir.
2018);Feliciano v. City of Miami Beactr07 F.3d 1244, 1253 (11th Cir. 20182
servingsworn statements anet to bedisregar@édat the summary judgment stage)
In deciding a motion for summary judgment, courts view the evidence ligkie
most favorable to the nonmoving party, resolving all ambiguities and drawing all
justifiable inferences in favor of that party, eschewing determinations of credibility,
weighing of evidence, and other functions properly left to a [BeeFrederick v.
Sprint/United Mgm’t Cq.246 F.3d 1305, 1311 (11th Cir. 2001).
V. Discussion

At the outset and aftefully reviewing all of the claims, arguments, and
evidence, the Court findke record isufficient for Montoya to prevail against the
summary judgment motion on any rdes&sed claim under 981 or any claim
against Alford® Therefore, Defendaritmotion on those claimsvill be summarily

grantedand only the remaining claims will be discussed substantively.

25 The onlypossibleissue in the record regarding Montoya’s race was that she discovered
her racéethnicityhad been changed in her personnel file from Higsgarnwhite. Evidence offered
by the Defendantsireplyclearly showshat this occurred due to an automated computer system
change, and the erravas correctedafter Montoya notified the personnel department of the
problem Noadverse employment actioccurred and nimference of discrimination arises from
this incident. Montoya includes race in argument headings but makes no other arguneshts bas
on race in opposition to the summary judgment motids to Alford, there is no evidence that he
took any adverse action against Montoya, and consequently, he is entitled to wjudgraent.
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A. Disparate Treatment

It is unlawful to discriminate on the basisg#fndef® in the terms, conditions,
or privileges of employmeninder Title VII,42 U.S.C8 2000e2(a)(1) the FCRA,
Fla. Stat. 60.01 and theEqual Protection Clause of the Fourteenth Amendment,
seeWilliams v. Consol. City of Jacksonvillg41 F.3d 1261, 1268 (11th Cir. 2003)
Underthe Title VII framework,which applies in each of thessgal contextg! an
employee must establish discriminatory intent “through either direct evidence or
circumstantial evidence?® See Wilson v. B/E Aerospace, 1876 F.3d1079, 1085
(11th Cir. 2004). Whenthe plaintiff attempts to proveliscriminatory motiveby
circumstantial evidencéheMcDonnell Douglapurdenshifting framework is often

appropriateto analyzewhetherthe evidence permita reasonablenference of

26 For purposes of this order, the terms “gender” and “sex” are used interchangeably.

27 Claims of intentional employment discrimination asserted ufidier VII, FCRA, and
the Equal Protection Clausee analyzed the same, and thus the Court will use the Title VII
analysiswithout includinga separate discussion for eaddim. See Bryant v. Jong§875 F.3d
1281, 1296 n.20 (11th Cir. 200%ee also Alarez v. Royal Atl. Developers, In610 F.3d 1253,
1271 (11th Cir. 2010) (“Because the FCRA is modeled after Title VII, claims broughtitiade
analyzed under the same framework . . . the-$asteclaims do not need separate discussion and
their outome is the same as the federal ones.”).

28 “Direct evidence is evidence, that, if believed, proves the existence of disatdmyi
intent without inference or presumptioWilson 376 F.3dat 1086 (internal citation and marks
omitted). It consists of‘'only the most blatant remarkghat prove arnntent to discriminatevith
no further inferenceEarley v. Champion Int/I907 F.2d 1077, 1081 (11th Cir. 1990). By contrast,
circumstantial evidence only “suggests, but does not prove, a discriminatory miotiteg
employment decisionWilson 376 F.3d at 108@urrell v. Bd. of Trustees of Georgia Military
Coll., 125 F.3d 1390, 1393 (11th Cir. 1997).
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discriminatory intent See McDonnell Douglas Corp. v. Gredd1 U.S. 792 (1973).
Under this framework,to raise an inference aliscriminationwhere the employee

has been demoted or disciplined for vialgi@ work rule shemustestablish grima

facie case by showing (1) she is in a protected ¢l@ysshewas qualifiedand )

that asimilarly situated employee outside the protected class was treated more
favorably, or disciplined less harshly for the same miscondae¢ Rioux v. City of
Atlanta, Ga, 520 F.3d 1269, 1%&7(11th Cir. 2008)noting also the existence of
other formulations of the prima facie case, depending on con@axtgthis prima

facie case is established, it “creates a rebuttable presumption” of unlawful
discrimination that shifts the burden to the employer to providelegitimate,
nondiscriminatory reason fdreatingthe employeg differently. See id.at 1275
(quotingEEOC v. Joe’s Stone Crabs, In296 F.3d 1265 (11th Cir. 2002))t the
employer meetshis burden of production, the presumption of discrimination is
rebutted, and the plaintiff must show with greater specificity that the reason offered
to justify the differential treatment was merely a pretext for unlawful discrimination.
Id. (citing Texas Dp’'t of Cmty. Affairs v. Burdine450 U.S. 248, 255 (1981)).
Pretext is shown where there is evidence that the reasons given asmnthilsat
discrimination was the real reasoB8ee St. Mary’s Honor Ctr. v. HickS09 U.S.

502, 515 (1993).
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Montoya argues that the circumstantial evidence establisipesna facie
case ofgenderdiscrimination under théMicDonnell Douglasframework. The
undisputed evidence shows tishehas me#all but the finalprima facieelement—
she is in a protected claas a female, she was qualified for the job of Colonel of
Criminal Investigationsand shewas demoted and ultimately terminatéat job
performance deficiencies and violation of work rulest she has not identified a
comparator who was treated more faldy. Although Defendants argubat her
“voluntary demotion” with its accompanying pay cut was more like a resignation
than an adverse action, the Court disagrees and rejects the argument summarily
because she suffered a pay cut euliction inrank?® However, becausshehas
not identified an adequate comparator outside her protectedniaswas treated

more favorably, Montoya cannot prevail under this framew8deRioux 520 F.3d

29 Defendants’ reliance on Montoya’s own email, stating she was voluntanigiste
downto honor her contracas showing no adverse action is unpersuasive betaussumes,
contrary to the evidence, thisiontoyawas gvena meaningful choicand that gender played no
role. Viewing the facts in the light most favorable to her, Montoya had no choice but pb acce
one of two pay cuts. As she stated in her erfladth options given to me are, respectfully
involuntary” ECF No. 798. Also, although Sheriff Morgan’s deficiency letter stated this was
not disciplinary in nature, a reasonable juror could find that it represented a tgseipfine
because, regardless of whether she chose a voluntary or involuntary demotion, shecsmad re
a cut in pay and demotion in rank. Also, despite the Executive Staff AgreemeugtthieiSheriff
discretion and reflecting Montoya’s agreement to relinquish rank if she didlfilbthe Sheriff's
requirements, the demotion can nevertheless be consideriggbahemployment practice if the
real reason was her gender. It is sufficiently adverse for purposespointia faciecase.
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at 1276. To be similarly situated;the quantity and quality of the comparador

misconduct” must be “nearly identicalo prevent judges from secogdessing
employers reasonable decisioris.Burke-Fowler v. Orange Cty.447 F.3d 1319,
1323 (11th Cir. 2006)Montoyanames Lieutenant Joe WeblbadLieutenant Mike
Gilmoreas comparatorisut does not explain or point to any evidence showow
they were similarly situated to hegheargues that Webber was not disciplined for
the use of profanityputthe record demonstrates otherwise, and in any eveither
Montoya’s demotionnor hertermination was based on her use of profafiity.
Gilmore’s insubordination for failing teeleag a suicide notevhen ordered to do
so, for which he was reprimandets not comparable to Montoyatonduct of
refusing to ddete aninternal Sheriff's officedocument as orderednd then
disseminating it to a legal adversasfy ECSOin litigation, for which she was
terminated As explained by the Disciplinary Review Boakdontoya’'s conduct

wasfar different in nature and more egregious thasicinsubordination Neither

Webber nor Gilmore can be considered similarly situated and “nearly identical” to

30 The record shows that Webber in fact was demoted to Lieutenant in 2010, in part for
misconducincluding the use of profanity. In 2014, he sustained a minor policy violation for rude
verbal conduct and the use of profanity with subordindtésntoya by contrast, received only a
verbal counseling for the usemfanity, which does not show shewtreated more harshly, even
if she and Webber could be considered sufficiently similar.
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Montoya and thus, she héailed to make out arima faciecase of discriminaty
demotionor termination undethe McDonnell Douglagramework.

Even assuming Montoyeould establista prima faciecase, the Sheritfas
put forward legitimate nondiscriminatory reasdar her demotion consisting of
severaljob performance deficiencieand legitimate reasonfor her termination
The burden then shifts to Montoya to show that the reasons given were a mere pretext
for discrimination but she offers naeevidence or evermrgument to show that
Morgan’s demaotion or termination decision was a pretext for gender discrimination
in herMcDonnell Douglagliscussion.SeeResponse, ECF No. 94, at-89. When
as herea proffered reason is one that might have motivated a reasonable employer,
the plaintiff cannot merely “quarrel with the wisdom of that reason” but must “meet
that reason head on and rebut iChapman v. Al Transp229 F.3d 1012, 1030
(11th Cir. 2000). At most, it is evident from the recoas$ presented by Montoya
and her other arguments that slisagred with how herjob performancewvas
characterizedior purposes of the demotion; shmaintainsthat he conductdid not
amount toany policy violatiory and shedisagrees thahe position statemershe
disseminatedvas confidentialbut she desnot dispute that the everlisted in the
demotion letter or stated as the basis for her terminaiobmally occurred The

Eleventh Circuitinstructsthat an enployeracing “under the mistaken but honest
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iImpression that the employee violated a work rule is not liable for discriminatory
conduct.”Damon v. Fleming Supermarkets of Fla.,.Jrk96 F.3d 1354, 1363 n.3
(11th Cir. 1999)There is no evidence thisltorgandid not honestly believerightly
or wrongly—that the incidents occurred and demonstrated deficiencies in judgment
or policyviolations nor is there any evidence or inconsistendesonstratinghat
hein factdid notbase his demotion and termination decisions osdlilocumented
incidents Thus, there is no question of fact as to pretextpurposes of the
McDonnell Douglasnalysis

The Court recognizes that tidcDonnell Douglasframework “is not the
exclusive means” of prevailing on a discrimination claim based on circumstantial
evidene. Vessels v. Atlanta Indep. Sch. .Sy®8 F.3d 763, 768, 31.(11th Cir.
2005) A plaintiff can survive summary judgment by showing a “conwvigenosaic
of circumstantial evidence that would allow a jury to infer intentional discrimination
by the decisionmaker Smith v. LockheeMartin Corp., 644 F.3d 1321, 1328 (11th
Cir. 2011) Discrimination can also be shovay direct or circumstantial &ence
under a mixednotive framework, wheredth legitimate and illegitimate reasons
motivated the employer’s adverse employment decisgae Quigg v. Thomas Cty.
Sch. Dist.,814 F.3d 1227, 1Z&(11th Cir. 2016) Under ths framework, the

guestion is whether there is evidence that (1) the employer took anseadver
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employment action against the plaintiff, and &jprotected characteristic wés
motivating factor” for thatction. Id. at 123®. Under the mixed motive theorthe
employer still has the opportunity to show that it would have made the same decision
in any event, which allows the employer to avoid damages under Title VII and serves
as a complete bar to liability in thel883 context.Quigg, 814 F.3d. at 1239 n.9
1242;see alsa@l2 U.S.C. 2000e5(g)(2)(B) (stating that if the employer would have
taken the same action even absent the impermissible motivating factor, the court
“shall not award damages”)

Defendants argue that the record does not estabtisbnvincing mosaic of
circumstantial evidenceof discriminationunderSmith v. LockheeMartin Corp,
or that Sheriff Morgan the sole decisionmakdor the ECSQ actedon a mixed
motive underQuigg Montoyaadvancesno argument directly addressimgther
theory, and the Court agrees there is no convincing mosaic of circumstantial
evidencdo show that Morgan acted based on a discriminatory indémmetheless,
because the evidence and arguméfaatoyadid presensupporta mixedmotive
theory, the Court will address See Jefferson v. Sewon Am. , 801 F.3d 911,
92223 (11th Cir. 2018) (“parties cannot waive the application of the correct law or
stipulate to an incorrect legal testQuigg 814 F.3d at 1235 (stating it is improper

to use thevicDomell Douglasframework to evaluate a mixed motive clainihe
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record plainly showsthat the Sheriff took adverse actionagainst Montoya by
demotingand terminang her and thus,the only issueunder this frameworks
whether thee isa genuine question of fact that Montoya'’s protected stattivated
theadversalecisiors. For reasons that follovlontoya’s evidenceaises a concern
thatHaines and Shelby'genderbiased input may have impacted Sheriff Morgan’s
demotion decisiobut not the termination decision

A motivating factor can be shown by the condud bfased supervisoven
when that personwas not thefinal decisionmakeif the plaintiff shows thathe
biased supervisaused thefinal decisionmaker as his “cat’s pawthat is,if the
decisionmaker acted basedioput from abiased supervisavithout independently
evaluatingor investigating the situatiorLlampallas v. MiniCircuits, Lab, Inc, 163
F.3d 1236, 1249 (11th Cir. 1998eealso Pennington v. City of Huntsvill€61
F.3d 1262, 1270 (11th Cir. 200)Where a decisionmaker conducts his own
evaluation and makes an independent decision, his decision is free of the taint of a
biased subordinate employ§e More recently, he Supreme Court haalso
explainedhatwherea supervisor’s actions aneotivated by discriminatory animus
and ‘intendedby the supervisor to cause an adverse employment action, and if that
act is a proximate cause of the ultimate employment actiom’ttiemployemay

beliable because both tHaasedsupervisor and the ultimate decisionmasaused
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the adverse actiomcing as agents of the employeBtaub v. Proctor Hosp562
U.S. 411, 422(2011) (discussing the Uniformed Services Employment and
Reemployment Rights Act, “USERRA,” and recognizing thas “very similar to
Title VII”). Even where there is an independent investigation, the Supreme Court
explained this does not insulate the employer from liability if theects relied on
wereprovidedto the decisionmakdyy abiased supervispwereintended to result
in theadverse action, and in fagerethe proximate cause of that actidd. at 421
22 (stating a “supervisors biased report may remain a causal factor if the independent
investigation takes it into account without determining that the adverse acton wa
apart from the supervisor's recommendation, entirely justifi€di)the other hand,
an employer will not be liable where an independent investigation resulke in
adverse action butfér reasons unrelated to the supervisor’s original biased dction
Id. at 421;see alsKing v. Volunteers of Am., N. Alabama,.Ire02 F. Appx 823,
828(11th Cir. 2012)finding a question of fadtased orStaubunder Title VII and
81981).“[T]he crux of the analysis at the summary judgment stagbether the
plaintiff has offered sufficient evidence to establish a genuine issue of
discrimination” Quigg, 814 F.3d at 1240.

Applying these principles, the Court finds a question of fact basddeon

demotion decisionlt is undisputed that Haines and Shelby both provided itgput
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Sheriff Morganin which theycharacterizedlontoya’s job performance several
incidentsasdeficiert, andbothwereacting within thescope of their employmeas
Montoya’s supervisorat the time SeeStrauh 562 U.S. at 422 n. héting the
employer is only liable if thesupervisorwas acting within the scope of his
employmenkt Sheriff Morgan includedHaines and Shelby'eports of Montoya'’s
deficient performance in hiseficiencies/demotion letteio Montoya expressly
referenang theirinput There are questions of fact from the circumstantial evidence
as to whether Haines and Shelby acted with discriminatory intent in how they
characterized Montoya'’s job performan®&woth had expressed disapprovalver
Montoyds promotionto the rank of @ptainand made comments that she should
still be a Lieutenant. There &@so evidenceof genderdiscriminatory animus by
both—t.e., thatShelby did not wand woman running investigatiormsd at times

had called hergenderbased derogatory namesand that Haines harbored a
discriminatory view of women in elevated positions in law enforcensecth as that
women should be subordinatemen women should not be in a leadership position,
and men should not take directidrom women in law enforcement, showing a
discriminatory animus. See Llampallas163 F.3dat 1246 (the act ofsexual
harassment itself creates an inference that the harasser harbors a sexually

discriminatory animus towards the plaintjff Montoya also presented affidavit
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evidencehat Haines toldNix he was setting Montoya up for failure in the Gilmore
incident and the Gilmore incident factored heavilySheriff Morgan’s denotion
decision, as reflected in histter. And Montoya stated that Shelby was trying to
create pretextual reasons for disciplining hex,(giving her advice or instructions

and then criticizing her when she followed it, citing her resulting indecisive conduct
as a job diciency). Basedseveral incidents reported by ShelMorgan criticized
Montoya in the demotion letter for, among other thif@éng to communicate with,

or seek support and guidance from, her superviSbelby, citing this as a
“fundamentaland overarching deficiency and in part based anformation from
Haines, Morgan found performance deficiencies in how Montoya haridéed
Gilmore investigation. Thus, alhough neither Shelby nor Haines recommended
Montoya’s demotiorand the events were not fabricgtédtey provided input that

may have been motivated by gender bias, and there is evidence that Morgan relied
ontheir input and thé& characterization oMontoya’'scompetence, judgment, and
leadership abilitiesn deciding to demote herViewing the evidence in the light
most favorable to Montoya, there is a question of fact as to whether the actions of
Sheby and Haines wemmotivated bygender biasndintendedo cause the adverse
employment action of Montoya’s demoti@mdwhether the input was groximate

causeof herdemotion SeeStaub,562 U.S. at 422.Although the employer can
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avoid damages if it would have taken the same action in the absence of the
iImpermissible motivating factor, 42 U.S.&£€2000e5(g)(2)(B), the record contains
a question of facbecausgdespite Sheriff Morgaris statement that he based the
decision to voluntarily demot®lontoyaon his own judgment dfier performance
deficiencies, not the recommendation of Shelby or Haines, the record shokes that
clearly relied on their inpwtnd characteraion ofthe deficieiesto a great extent

No such question of faaxists regarding theerminationdecision In that
instanceMorganrequested the investigation afte€CB0’s attorney notified him that
Montoya brought documents to the deposition, wieght have violated policy.
Morgan ultimately rade thetermination decisionsix months laterbased on
information developed imn independent investigatiand after considering the
recommendation of an independent Disciplinary Review Bdsaither Shelby nor
Alford was involved.Haines was the complaining officeecause he had given the
order for Montoya to delete the email in November 2013, so hantasiewed
during the investigatigrbut there is no evidence of an intent to get Montoya fired
by directing her to delete the email November 2013 before she was even
subpoenaed to testify Others were interviewed as wek#garding Montoya’'s
conduct at théHemphill deposition including the ESO attorneys who had been

present at the depositioNotably, Lieutenant Doyle Gresham, nbfines, was in

Case No. 3:16v-92-MCR/EMT



Page37 of 58

charge of the investigation. Doytreated an independent repuaiith findings
sustaining the chargeand a independent Disciplinary Review Boapiovided
another layer of review and a recommendatidestroyingany possiblecausal
connection between Montoya’s termination and a potential discriminatory amtent
the part of HainesAdditionally, whether Montoya’s conduattuallyamounted to
insubordination or a policy violation is not for this Court to decidélson v. B/E
Aerospace, In¢ 376 F.3d 1079, 1092 (11th Cir. 2004) (“Whether [plaintiff's]
conduct was insubordinate is not an issue for this Court to refereeni)s, the
record creates niaference of discriminatioregardingtheterminationdecision

B.  Hostile Work Environment

Montoya claims she was subjected to a hostile work environment based on
genderdue tostatementsnadein the workplaceby Haines andshelby which
Morgan allegedlycondoned or ratified Defendants argue that aggnderbiased
commentsby Haineswere madein 2008 or 2009well outside theTitle VII and
FCRA statutory window, and thus are barrddom consideratiod® The Court

rejects this argument because Montoya alleges that she encountered harassment in

31 A claim must be filed within 300 days under Title VII, 42 U.S.C. 2080e-%e) and
365 days under FCRA, Fla. Stat7€0.11(a). Defendants mistakesbatetha Montoya’s EEOC
Charge of Discrimination was filed on “April 8, 2Q14vhen it was actually filed on April 8, 2015.
Using the correct date, the earliest cutoff date for a discriminatarg April 8, 2014.
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the workplace on a daily basisA claim of hostile work environment based on
harassmentwill not betime barredso long as all acts which constitute th@mare

part of the same unlawful employment practice and at least one act falls within the
[appropriate] timgoeriod” Nat'l R.R. Passenger Corp. v. Morgds86 U.S. 101,

122 (2002) see also Hipp v. Liberty Nat'l Life Ins. C@52 F.3d 1208, 1221 (11th

Cir. 2001)(“continuing violation” doctine permits a [aintiff to pursue an otherwise
time-barred claim where at least one other violation occurred within the statutory
period. Haines and Shelby both supervised Montoyalaridwere members of the
CommandStaff. Thar allegedly hostile actionsontinued into the statutory period

by reason oShelby’salleged gendebiased insulteind at least onalleged gender
biasedcomment by Haines in April 2014, suggesting that her husband makes plenty
of money so sheould stay home where she belongdtius all related actsan be
consideredn determining whether there wasgoinghostility toward women in the
workplace.

The conduct alleged, however, fails to rise to the level of severity or
pervasiveness that is required to establish a hostile environienestablish a
hostile work environment claim, a plaintiff my4i) belong to a protected class, (2)
produce evidereof unwelcome harassmgi®) based orthe protected characteristic

(4) that was severe or pervasive enough to alter the terms and conditions of
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employment, and (5) that the employer is responsible for the environrSeet.
Miller v. Kenworth of Dothan, In, 277 F.3d 1269, 1275 (11th Cir. 2003)iewing
the evidence iMontoya’sfavor, as the Court must at this stage, Montoya could
satisfyonly the first three elementsthere is evidence that she is in a protected class,
suffered unwelcome harassment, ahteastsome ofthe haassment was based on
her gender, i.e., Haines’s statements of women being subservient and Shelby’s
namecalling. SeeReeves v. C.H. Robinson Worldwide,. 1504 F.3d 798,813
(11th Cir. 2010) én bang¢ (“Calling a female colleague’bitch’ is firmly rooted in
gender. It is humiliating and degrading based ori’sex

The fourthelementrequiresthe conduct to be objectively and subjectively
hostile or abusiveseeid. at809 (citingHarris v. Forklift Systems, In¢510 U.S. 17,
21-22 (1993)), showing a workplace sopetmeated with discriminatory
intimidation, ridicule, and insultto the extent that it so severe or pervasagseo
“alter the conditions of the victim's employment and createabusivewvorking
environment. Rojas v. Fla 285 F.3d 1339, 1344 (11th Cir. 2008uétingHarris,
510 U.S. at 21) Objective severity is viewed “from the perspective of a reasonable
person in the plaintiff's position, considering all the circumstandes€ves594
F.3d at 809 (quotin@ncale v. Sundowner Offshore Servs.,,1B23 U.S. 75, 81

(1998). Factorsinclude“the frequency and severity of the conduct, whether it is
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physically threatening or humiliating, and to what degree it reasonably interferes
with the plaintiff's job performance.Rojas 285 F.3cat 1344 (citingAllen v. Tyson
Foods, Inc.121 F.3d 642, 647 (11th Cir. 1997)). It is by now axiomatic Tité

VIl is not a “general civility code,” andonduct amounting ttsimple teasing . .
offhrand comments, and isolated incidents (unless extremely seri@ue)’
insufficient to constitute a hostile work environmertaragher v. City of Boca
Raton 524 U.S. 73, 788 (1998)

Montoya has not presented evidence from which a jury could find that the
alleged harassment was so severe and pervasive as to alter the terms and conditions
of her employment Subjectively, Montoya viewed her work environment as
humiliating and demeaningShe felt physically threatened by Shelby’s displays of
angerandultimately felt the need to take medical leave due to resulting stitess
her demotion Objectively, however,the undisputed evidence shows that the
workplacewas vulgar for everyone because of Shelby’s conditztle and female
employeesalike were offended by ibecause of his profanHaced yellingand
anger Montoya testified that she was subjected to profanity on a daily. bakes
alsoargud that this included belittling gendéased names such as “bitchuther
affidavit statemenrt-which is the only recordvidenceof Shelby usingienderbased

namecalling—does not sahow frequentlyheused such nameshus, it does not
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supportafinding thatShelby called Montoygenderbiased names on a daily basis
Therecord reflects instead themajority of the alleged abusive commeintglve
criticism of specific aspects dfer work,criticism of her ability to ddhe job, and
profanity when Shelby was angered over work issustntoyds claim that she
complained té&heriff Morgan that Shelby had “created a hostile work environinent
ECF No. 951, Montoya Aff. 89 and had used sexist names does little to establish
the necessary severity or pervasiveness ofatlegied larassment Most of the
expressly genddsased comments ¢fainesdate back t®2008 or 200%andwere
sporadic events, although Haines’s vieatm®mutwomenwere widely knownn the
workplace. Montoya never complained of them, and the more recent comments
alleged also occurred infrequentlyFor instance, she alleges one statement by
Haines in 2011 commenting on a sex act and anathi2didthat Montoyashould

stay homavhere she belongedhe also allegame comment by Shelby in 2013 that
women should not be in charge of investigatiansl name calling of unknown
frequency These inappropriateemarks and Shelby’'s name calliogdoubtedly
indicate possible gendéiason their part, and, as noted above, may be considered
when determining whether discriminatory input impa&édriff Morgan’sultimate
demotion decision. But bias alone does emtate taa hostilework environmet

where the genddrased harassment consists of sporadic and isolated instances.
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Montoyaalso points to the affidavit of Sherry Nia show discriminatory treatment
and that the incidents were not isolated. N&kt that “women were more
scrutinized”than men when they requested leave for illness or family illess
she stated that Shelby‘yelled loudly, cursed profusely, and spoke very
unprofessionally” to her. ECF No. g5 Nix Aff. 11, 13, 15. Again, the Court
cannot find thasuchremarksshav anobjectivelyhostileworkplaceso“permeated
with discriminatory intimidation, ridicule, and insult” based on her sextthétred
Montoya’s job performancé&ee Rojas285 F.3d at 1344Defendants are entitled
to summary judgment on this claim.

C. First Amendment Retaliation—8§ 1983

It is well-settled that @ublic employemay not discharge a public employee
in retaliationfor speech protected under thest Amendment it is equally weH
settled that gublic employee’s right to freedom of speech is not absolGee
Martinez v. City of Opa_Locka,971 F.2d 708, 712 (11th Cir. 199B8yyson v. City
of Waycross888 F.2d 1562, 1565 (11th Cir. 1989) (citations omittéaur factors
are consideredil) whether thepublic employeavas speaking as a citizen on “a
matter of public concerri, (2) balancing“whether the employee’s interest in

speaking outweighs the government’s legitimate interest in efficient public
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service’; *2 (3) whether themployeespeectplayed a substantial part in the adverse
employment action, an@) “whether the government would have made the same
employment decision in the absence of the protected con@extkwith v. City of
Daytona Beach Shores, F|&8 F.3d 1554, 15664 (11th Cir. 1995]citing Bryson,
888 F.2d at 156%6).3°

Two types of speech are discerned from this reedvidntoya’s deposition
testimony under subpoena aner act of disclosing a confidential Sheriff's Office
position statemerit* These are distinct inature, requiring @&chto be separately
analyzedbut Montoya does not clearly distinguish betwtasm To show citizen
speech on a matter of public concern, Montoya argues only that when a public
employee testifies before a government adjudicatofgatfinding bodyoutside the

scope of her official dutieghe speech is inherently speech of public condauh

32 This is thePickeringbalancing testSeePickering v. Board of Educ391 U.S. 563, 568
(1968).

33 The first and second parts of tBeysontest “are questions of law” to be examined by
the Court in light of the circumstances presented to determine whie¢tsgreech is protected by
the First AmendmentMitchell v. Hillsborough Cnty.468 F.3d 1276, 12883 (11th Cir. 2006)
(quotingMorales v. Stierhein848 F.2d 1145, 1148 (11th Cir. 1988)). The third and fourth parts
of the test are “questions of fact designed to determine whether a regaiatiore was the legal
cause of the challenged employment decisiBetkwith,58 F.3d at 1564.

34 The act of disclosure can be considered spe&sae generally, Ft. Lauderdale Food
Not Bombs v. City of Fort Lauderdaldo. 1616808 (11th Cir. Aug. 22, 2018) (“Constitutional
protection for freedom of speech does not end at the spoken or written word.” (internabsiotat
omitted))
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she makes no argument for why her act of disseminating a document of her employer
IS protected

The Supreme Court has acknowledged thi@en speech includes truthful
testimony given by a public employee under subpoenaaurtditie the scope of his
ordinary job dutie$ Lane v. Franks134 S. Ct. 2369, 2378 (2014). This context
makes the speech “inherently of public cong¢edohnstonv. Harris Cty. Flood
Control Dist.,869 F.2d 1565, 1578 (5th Cir. 1989), because “[a]Jnyone who testifies
in court bears an obligation to the court and society at large to tell the tratig”
134 S. Ct. at 2379. The Court sees no reason to differetitiattom a sworn
deposition, which also is “sworn testimony” taken for use in a judicial proceeding.
See id.(stating “[s]worn testimony in judicial proceedings is a quintessential
example of speech as a citiZenThis obligation to tell the truth persistéven if the
substance o& public employee’s testimony “relates to [her] public employment or
concerns information learned during that employmend’ at 2378. Montoya
appeared for a deposition iAnita Hemphill ca®, not as part of her job
responsibilities, and gave sworn testimony under oath, whicleituzen speech on
a matter of public concermggardless of the fact théer statementsncluded
personal employment grievances, since she had a duty to testifjultyu

Moreover, because she was testifying in a case regarding gender discrimination in a
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public workplace, even the content was a matter of public conférhis essential
that[public employees] be able to speak out freely on such questithmut fear of
retaliatory dismisal.” 134 S.Ct. at 2379 (quotindPickering v. Bd. of Ed. of Twp.
High Sch. Dist. 205, Will Cty., 11391 U.S. 563, 568L968); see, e.g., Flamm v,
Am. Ass’'n Of Univ. Womer201 F.3d 144, 150 (2d Cir. 2000) (“Gender
discrimination is a problem of constitutional dimension, and the efforts . . . to combat
it clearly relate to a matter of public concern.”).

However, Montoya'’s dissemination of her employer’s position statement is
another matterThe Supreme Coudlso roted inLanethat public employees may
still owe certain obligations to their employer, outside of the sworn testimony
“When the person testifying is a public employee, he may bear separate obligations
to his employer-for example, an obligation not to show up to court dressed in an
unprofessional manner. But any such obligations as an employee are distinct and
independent from the obligation, as a citizen, to speak the truing 134 S. Ct.
at 2379.There is no dispute that Montoya was not under a subpees tecurto
bring documentso the deposition There isalsono dispute that she brought the
ECSO'’s draft position statement about theita Hemphillcase to the deposition
without her employer’s permissi@nd disseminateitl to the partyopposing ECSO

in the litigation. Despite the fact that the content of the position statemept “ma
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touch up against matters of public conceAlyes v. Bd. of Regents of the Univ. Sys.
of Georgig 804 F.3dl149, 1167 (11th Cir. 2015), Montoya’s conduct of disclosing
it was not an act directed to thgmeblicconcerns® Montoya’s act oflisseminating
the position statemerd therefore not protected speech. Despite her explanation that
she did not believe it was confidential and regardlessethertermination was the
correct or fair responde that disclosuras an employment decisiasee Alvarez v.
Royal Atlantic Developers, In610 F.3d 1253, 1266 (11th Cir. 2010) (noting courts
“do not sit as gperpersonnel department[s]”’), the disclosure of this paper was not
protected speech

As to Montoya’s deposition testimony, the analysis continues to the second
step, which requirea balancingf “whether the relevant government entity had an
adequate justification for treating the employee differently from any other member
of the general publicbased on the government’s interests as an empldyee
Garcetti v. Ceballos547 U.S. 410, 418 (20p6see alsAlves 804 F.3cat 1159~

61. Defendants offered no justification for wiggving truthful testimony at a

35 Considering the context, Montoya received the docufoengview in the course of her
duties, she was told by a superior that it was confidential and should be deleteshditey yet
she preserved and disseminateddéer explanationr bringing it to the deposition do not include
an intent or purpose to reveal its contents as a matter of public concern. Instéadugheit to
refresh her memorgnd alsdecause Haindsadsent it to heand made comments to her tehe
perceived aan attempt to convince her that he had not previoualye disaminatory statements.
Her testimony about this is protected.
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deposition would be outweighed by any interest of the Sheriff's office in promoting
efficiency in delivering its public service€ourtshave consistently found that the
balance tips in favor of the expressive interests of the empiogaailar situations

See e.g.,Curtis v. Oklahoma City Public Sch. Bd. of Eduely F.3d 1200 (10th
Cir. 1998) (the district court held, and the courtappeals did not contest, that
testimony offered during hearings and grand jury investigations into racial
discrimination and desegregation initiatives is of “public concetddhnston369

F.2d at 1578 (retaliation against those who testify on behalf athers in
discrimination hearings “would chill the employees’ willingness to testify freely and
truthfully and would obstruct the [administrative tribunal’'s] path to the truth”)
Thus, the Pickering balanceweighs in favor of protectinfylontoyawhile giving
sworn testimonyveranyefficiency interests of ESO.

The remaining two factoraddress the causal lirdetwveen the speech and
termination;that is, whether Montoya’s deposition testimony was a substantial
factor in the termination decision and whether the Sheriff would imade the same
employment decision s absenceBryson,888 F.2d at 156%6. These issues are
factual and to be ressed by a jury “unless the evidence is undisputellldss v.

City of Pembroke Ping$82 F.3d 613, 617 (11th Cir. 2019)herecord here reflects

no dispute of fact. Thenly connection between the termination decision and the
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deposition testimony is that Sheriff Morgan received the transwitbin two
weeks, but the terminatictecisionwas madesix months later. This is not close
enough for temporal proximity alone to raise an inference of retaliaéised on the
depositim testimony Sheriff Morgan requested the investigation within a few
weeks but any causal link between this and terminati®rdestroyedby the
investigation itself, which was conducted independehtlyanother officerand
focused only on Montoya’s disclosure of the position statement, not the content of
her testimony. Montoya has presented no evidence of pretext imdieaendent
process The deviation from the discipline matrix (imposing termination instead of

a 30Ghour suspension) was drastic, lfuivas recommendeahd explained by the
Disciplinary Review Board, with no input from Morgan or Hainleased on their
perception of the evidence and the severity of disseminating Sheriff's office
materials without authorization during litigationThe fact that Montoya stated
during the deposition that she feared retaliation does not make it so, and her
disagreement over whether the position statement was in fact confidential and a
policy violation to disseminate does not show that Morgan did not honestly believe
the policy was violated by her condaeiMontoya’s conduct is undisputed. Although

he received the depositiohetre isno basis for inferringthat Sheriff Morgan

consideredts substance in the termination decision or thatvbaeld have made a
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different determinationf Montoyahad testifieddifferently. Importantly, $ie was
terminated forher separate conduct of insubordination and the dissemination of
information at the depositignot her protected testimonyo find or inferotherwise
on this recordvould bean exercise ipure speculationBecause Morgan was the
only decisionmaker, and the claim against him fails as legally insufficient, there is
likewise no bais for individual liability aganst Morgan, Haines, or Alford, as
alleged Defendants are entitled to summary judgment on the claim.

D. Retaliation—Title VIl , FCRA

Title VII and the FCRA prohibit retaliation against an employee for opposing
a practice made unlawful under Title VII (the opposition clause) grddicipating
in an investigation under Title VIl (the participation clau¥efee42 U.S.C.
§ 2000e3(a);Fla. Stat. &60.10(7);Equal Emp’t Opportunity Comm’n v. Total Sys.
Servs., Ing 221 F.3d 1171, 11745 (11th Cir. 2000).In Title VII, Congress chose
to protect employedsom retaliation “becausesdf “participat[ion]in any mannein
an investigation, proceeding, or hearing under this subchaf2ed.S.C. 2000e-

3(a). Ths provision conferen employees “exceptionally broadotection”against

36 Again, “decisions construing Title VII guide the analysis of claims under lthél&
Civil Rights Act,” Harper v. Blockbuster Entm't Cord 39 F.3d 1385, 1389 (11th Cir. 1998), and
therefore, the FCRA claim will not be separately analyzed.
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retaliation for conduct within the statut€lover v. Total Sys. Servs., Int76 F.3d
1346, 1353 (11th Cir. 19997Y 0 establish arima faciecase of retaliation, a plaintiff
must show: (1) statutorily protected activity; (2) a matly adverse actioagainst
the plaintiff and (3) a causal link between the protected activity and the adverse
action. Goldsmith v. Bagby Elevator C&13 F.3d 1261, 1277 (11th Cir. 2008he
causal link require%ut for” causation.Univ. of Tex. Sw. Med. Ctr. v. NassarQ
U.S. 338, 362(2013). While causation may be inferred from close temporal
proximity between the protected activity and the materially adverse action, without
more, mere temporal proximity must be “very clos&liomas v. Cooper Lighting,
Inc., 506 F.3d 1361, 1364 (11th Cir. 2007).

Montoya bases her Title VII retaliation claim against Sheriff Morgahesn
deposition testimoniyn February 2015’ For the same reasons discussed in the First
Amendment context, Montoya cannot establish on this record that pesiten

testimony was thebut-for cau®” of her termination.

37 Although Count IX of the Second Amended Complaint also references retaliatesh bas
on Montoya’s charges of discrimination and other complaints, she narrowed the&hbep&itle
VIl retaliation claimby answering in interrogatories that the statutorily protected activity aflaime
is her“February 13, 2015 sworn, subpoenaed testimony as a witness in the Anita Hemphill case
EC No. 79-22, at 4 (Answer #8).
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E. Conspiracy to Interfere with Civil Rights—8§ 1985(3)and Negligent
Failure to Prevent a Civil Rights Violation--81986

To establish aonspiracyunder 8198, a plaintiff “must show that the parties
reached an understanding to deny plaintiff his or her rights [and] prove an aetionab
wrong to support theonspiracy’ Bendiburg v Dempsey909 F.2d 463, 468 (11th
Cir. 1990);see also Bailey v. Board of County Comn®56 F.2d 1112, 1122 (11th
Cir.1992); Strength v. Hubert§54 F.2d 421, 425 (11th Cir. 1988). pAima facie
case ofconspiracycan be based on circumstantial evideridarrell v. Board of
Trustees of Ga. Military Colleg®70F.2d 785, 788 (11th Cir. 1992). To state a
claim under 42 U.S.C. § 1985(3), “a plaintiff must prove: (1) a conspiracy; (2) for
the purpose of depriving,taer directly or indirectly, any person or class of persons
from the equal protection of laws, or of equal privileges and immunities under the
laws; and (3) an act in furtherance of the conspiracy; (4) whereby a person is either
injured in his person or pperty or deprived of any right or privilege of a citizen of
the United StatesPark v. City of Atlanta120 F.3d 1157, 1162 (11th Cir.1997)
Also, under 42 U.S.C. § 1986, a defendant may be lfablde negligent failure to
prevent a civil rights conspiraadff he knew of a § 1985 conspiracy and failed to

prevent it, despite having the power to doSeePark, 120 F.3d at 1160. “Section
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1986 claims are therefore derivative of § 1985 violati@ns’cannotbe establisied
withoutfirst establishing @onspiracy under §985. Id. at 115960.

Montoya has presented only speculation in support of her civil rights
conspiracy claim To the extent Shelby and Haines may have influenced the
demotiondecision, the record indicates that they did so independamdllyased on
separate reasondvontoya relies on the testimony of Philip Nix that Haines was
trying to set her up for failure and Morgan did nothing after being infarniég
also stated that he learned Shelby had given a contradictory order to Gilmage
that incident, but even assuming these allegations are true, they daiseoain
inferencethat Morgan, Shelby and Haines acted in concert or at any time met or
agreed to violatélontoya’s civil rights or to deprive her of equal protection under
the lawby setting her up for failure and a subsequent demotirgan promoted
her and the record reflects no discriminatory motive on his part, aside from his
consideration of the penfimance deficiencies noted by Haines and Shdi®cause
there is no evidence of a conspiraitye 81986 claim fails as well.

F.  Qualified Immunity

The only constitutional claim going forward Montoya’s Equal Protection
claim that hedemotionwas motivated in part by discriminationThe individual

Defendants, Morgan, Haines, and Shelbygue they are entitled to qualified
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immunity. Qualified immunity shields government officials from liability in their
performance of discretionary functions if “their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable persah woul
have known."SeeHarlow v. Fitzgerald457 U.S. 800, 818 (1982fpy v. Holston

94 F.3d 1528, 1532 (11th Cir. 1996J.0 establish thelefensea defendant must
show that he acted within the scope of his discretionary authority in performing the
challenged conduct, and if so, thintiff has the burden tdemonstrateéhat: (1)

the defendant violated a constitutional rigind (2) the right was clearly established
at the time of the alleged violatioMorris v. Town of Lexingtgn/48 F.3d 1316,
1322 (11th Cir. 2014).“The contour of the right must be sufficiently clear that a
reasonable official would understand that whatis doing violates that right.”
Saucier v. Katz533 U.S. 194, 201 (2001). iEh“clearly established” prong
demands consideration of the law light of the specific context of the case, not as

a broad general propositiorRioux 520 F.3d at 128pquotingWilliams, 341 F.3d

at 1269).Generally, assupervisor sued in his or her individual capacity is entitled to
qualified immunity unlesshe personally engaged in conduct constituting a
constitutional violation or, based on information known to hanreasonable
supervisor would have known that his actions were unlawful in light of clearly

established law; in other words, supervisor liability must be based on something
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more than the theory eoéspondeat superior SeeCrawford v. Carroll,529 F.3d
961, 97879 (11th Cir. 2008) Greason v. Kem@B91 F.2d 829, 83&7 (11th Cir.
1990).

It is clearly established that the Equal Protectiflause protects against
intentional discrimination in employment based on sggeWilliams, 341 F.3dat
1268 Cross v. State of Ala. Dapf Mental Health & Mental Retardatiod9 F.3d
1490, 150 (11th Cir. 1995)stating equal protection prohibikex discrimination
and sexuaharassment in public employmentyVhen a mixed motive theory of
discrimination is advanced, qualified immunity nsyl apply becaus# is clearly
established that “state officials ‘can be motivated, in part, by a dislike or hostility
toward a certain protected class to which a citizglorigs and stilact lawfully.™
Rioux 520 F.3d at 1283 (discussing qualified immunity in the mixed motive
context);see alsd-oy, 94 F.3dat 1534-35. This applieswherethe record shows
state officials would have acted the same, “even if they had lacked discriminatory
intent.” Id.

In this case,here is no dispute that the individual defendantse acting
within their discretionary authorityMoreover,the record shows that Morgan’s
demotiondecision was not motivated pgrsonal bias anat mostit was motivated

in part by the biased motive of Haines and Sheliwt also at leasin part by
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Morgan’s evaluation oMontoya’s job performanceTheindisputable evidence in

this case shows that the incidents reported and discussed in the deficiency letters
actually occurred, regardless of whether Haines or Shelby acted with a
discriminatory animus in how they reported or characterized Morgay@iduct.

See Rioux520 F.3d at 12885 (stating a defendant is entitled tcadjtied immunity

if the undisputed record shows “that the defendant in fact was motiaaledst in

part, by lawful considerations” (internal marks omittedyjorgan is thus entitled to
gualified immunity. As to Haines and Shelldjontoya seeks to impose personal
liability on them for their allegedly discriminatory reports of how she performed her
job or acts thatsabotaged’ her performance, biMontoyamakes no argument as to
whether individual liability can be imposed on this theory undE®83 It is not
clearly established in this Circuit that a “recommender” under thg pat theory

can be individually liable under®83 for reporting performance deficiencies in a
manner intended to result in a subordinate’s terminati®ee, e.gKamensky v.
Dean, 148 F. App’x 878, 880 (11th Cir. 200%iscussingextending individual
liability under 81983 based on a “rubber stamping” theory, the court statét “
have not extended this line of casemdividual liability, and refrain from doing so
here”); see also Kopp v. City of Greensbpio. 3:15CV-17 (CAR), 2016 WL

4435085, at */n. 81, 82(M.D. Ga. Aug. 18, 2016(collecting cases from other
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circuits thathave held individual liability can attach to an individual vawobs with
discriminatory animus under a cat’s paw theory in ti®83 context, but stating,
“neither this Circuit nor the Supreme Court has recognized such liability can
attach).®® Because neither the Eleventh Circuit nor the Supreme Court has
recognizedndividual liability for acat’'s paw “recommendertinder 81983 the
Court cannot find that the actionEHaines and Shelby, who made reports but were
not final decisionmakey acted irviolation of clearly established lawhus, Haines,
Shelby and Morgan are entitled to qualified immunity in their individual capacities,
and thedemotionclaim will proceed only against the Sheriff in his official capacity.
For the foregoing reasons, Defendants’ Motion for Summary JudgBE€hRt
No. 78,is GRANTED in part andDENIED in part, as follows:

1. Summary Judgment GRANTED on all claims of race discrimination
andGRANTED for Defendant Alford on all claims

2.  Summary Judgment on Countand Count Il (First Amendment
Retaliatior) is GRANTED;

38 See also Crews v. Pain@86 F. Appx 540, 546 (10th Cir. 2017hoting that qualified
immunity applied in‘the absence of precedent clearly establishing personal liability under § 1983
based on a cat's paw thetryEstate of B.I.C. v. Gillen761 F.3d 1099, 1104 (10th Cir. 2014)
(summary jugment on basis of qualified immunity required when theory of liability reliedyon b
plaintff was not clearly establishedBut See Harris v. Piercetg, Ga, No. CV 51382, 2014
WL 3974688, at *8 (S.D. Ga. Aug. 14, 2014) (criticizikgmenskys “rubber stamp” holding in
light of the more decision of the Supreme CourStaub v. Proctor Hosp562 U.S. 411, 422
(2011)). This Court notes thabtaubwas not a 8983 municipal liability case.
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3.  Summary Judgment on Count Il (Equal Protedtiemde) (Defendant
Sheriff, official capacity is DENIED as to the demotiofGRANTED
as to the termination;

4.  Summary Judgment on Count IEqual Protectiofgendey (Individual
Capacitiey is GRANTED for Alford on all claims GRANTED for
Shelby Haines and Morganon claims respecting the termination
decision GRANTED on grounds of qualified immunity for Shelby,
Haines, and Morgan on the demotion decisaamd GRANTED as to
Shelby Hainesand Morgan on the hostile work environment claim;

5. Summary Judgment on Count V (Gender Discrimindfitie VII and
FCRA) (Defendant Sheriff, official capacitys DENIED;

6. Summary Judgment on Count VI (Gendased Hostile Work
EnvironmenfTitle VII and FCRA (Defendant Sheriff official
cgpacity) is GRANTED;

7. Summary Judgment on Count VII (Race Discrimingtiois
GRANTED;

8. Summary Judgment on Count VIlII (RaBased Hostile Work
Environmen} is GRANTED;

9. Summary Jdgment on Count IX (Retaliatidfitle VIl and FCHR)
(Defendant Sheriff, officiatapacity is GRANTED;

10. Summary Judgment on Count X (Conspiracy, Section 128
Couns XI and XIlI (Section 1986) iSRANTED.

In order to assist the Court in effectively managing its calendar, counsel are
directed to confer personally and notify the court in writing, within seven days, of
the expected length of the triahd toconfirm whether this case is to be tried by

judge or jury. Trial will be scheduled by separate orddris case is referred to
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Magistrate Judg®liles Davisfor a pretrial settlement conference, to be scheduled
by the Magistrate Judge and completed widbrays.

DONE AND ORDERED this 30thday ofSeptembef018

M. CASEY RODGERS
UNITED STATES DISTRICT JUDGE
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