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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
WALTER W BLESSEY, JR,
Plaintiffs,
V. Case No. 3:18cv1415/MCR/CJK
WALTON COUNTY,

Defendant.
/

ORDER

In an effort to prevenwhat he perceives to lagiaking of his property laintiff
Walter W. Blessey, Jr.,l&d suit against Walton Countseeking a declaration that
Florida’s common law customary use doctrine is unconstitutiondér the Fifth
and Fourteenth Amendments of the United St&tesstitution See42 U.S.C.
8§1983. The County moweto dismiss for lack of subject matter jurisdiction and
failure to state a claimSeeFed. R. Civ. P. 12(b)(1), (6)The Court finds that the
motion is due to be granteahd the casée dismissedfor lack of subject matter
jurisdiction
Background

TheComplaintalleges that Blessey owns beachfront property, wihichides

a dry sand beach extendisgawardo the mean highwvater line along the Gulf of
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Mexico in Walton County, FloridaBlessey challergs“the County’s deprivation

of rights under color of state lainstaing that “the County’s consistent assertion of
customary use” over Blessey’'s and others’ beachfront property creates amloud
his title and instills in tourists anddlpublic a “false and illegal basis by which they
believe they can freely utilize private property.” ECF No. 1, at 5,  BGe
Complaintalleges few factandmany conclusions of lawin reviewing a complaint,
“courts ‘are not bound to accept as truéegal conclusion couched as a factual
allegation’” Bell Atl. Corp. v. Twomb/\650 U.S. 544, 555 (200{guotingPapasan

v. Allain, 478 U.S. 265, 286 (1986)ut because the claims at isbieee demand an
understandin@f Florida’s property law, the Court finds that a brief review of the
law will be helpful.

“Generally speaking, state law defines property rights,” and in Florida, the
mean highwater line marks the boundary between privately owned beach property
and stateowned land held in trust for the publi&top the Beach Renourishment,
Inc. v. Fla. Dept of Envtl Prot., 560 U.S. 702, 7608 (2010) Floridacourts have
recognized “customary use right,” which originates in English common lander
which the public maintains a right to use the dry daeach adjacent to the mean
high-water linewithout interference by the property ownem,proof thathe publics

recreational use of garticular area has beerarcient, reasonable, without
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interruption and free from disputeCity of Daytona Beach v. Toslgama, InG.294

So. 2d 7378(Fla. 1974) see also Trepanier v. Cty. of Volus®b5 So. 2d 276, 288
(Fla.5th DCA2007) Consistent with this case law and effectively codifyiraj th
common law, the Florida Legislature recently enactestiatutoryprocedure that
must be followed before a governmental entity may seek to regulate a parcel of
property based on the customary use doctrieeFla. Stat. 8.63.035 (HB 631
effective July 1 2018). That processequites (1) public notice and hearing at
which the governing board must “adopt a formal notice of intent to affirm the
existence of a recreational customary use on private prgptgiling the property

at issue and the sourad proof it intends to offer and (2)a lawsuit by the
governmental entity in the circuit court of the county in which the property lies to
obtain a judicial determination and declaration thatciiiomary useght exists

See id.

Turning to thanstantComplaint, hegeneral allegationacknowledge that the
Florida Supreme Couttasrecognizedhe doctrine ofcustomaryuse andthatthe
Countyin the pashasasserted customary ugeerBlessey’s property and all sandy
beaches in Walton Countyirough arordinancehat took effect iApril 2017. The
Complaint also recognizes as a factual matterttieflorida Legislaturs recent

enactment of Fla. Stat. 1&3.035 effectively invalidated Walton County’s
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customary userdinancebecauset was not based on a judicial declaratiaa now
required bythe statute SeeFla. Stat. 8163.035(2) (prohibiting a governmental
entity from adopting or keeping in effect an ordinance based on customary use
without first obtaining the requisite judicialeclaration),and (4) (limiting the
applicability of the statute, stating it does not apply to any ordinance or rule adopted
and in effect on or before January 1, 2016)s alleged thathe Countypresently
intends to initiate the new statutory processan effort o obtain a judicial
declaration of customary use for the entire shoreline of Walton County, including
Blessey’s propertyBlesseyclaims thathe County’s*assertion of customary use
amounts testate action thatas created a cloud distitle; “instill[ ed in the public

and tourists a false and illegal basis by which they believe they can freely utilize
private property;” and caused greatincertainty regarding the enforcement of
trespass lawby the Walton County Sheriff's Office and @owners themselves.”

ECF No. 1 at % |1 2021. Blessey seeks a declaration tlia¢ common law
doctrine of customary use is unconstitutidmetause it takes propeftyr public use

with nojust compensatiofCount I) ands void for vagueness under the Due Process

Clause(Count II).
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Standard of Review

Subject matter jurisdiction can be challenged by a motion to dismiss under
Rule 12(b)(1) of the Federal Rules of Civil Procedeitherfactualy or facially.
Walton County has made a facial challenge. In such atb@s€purt construes the
allegations of the complaint as true and considers only whether the plaintiff has
sufficiently alleged a basis for subject matter jurisdicti@ee_awrence v. Dunbar
919F.2d 1525, 1529 (11th Cit990). Similar to a facial jurisdictional challenge, a
Rule 12(b)(6) motion to dismider failure to state a claims reviewed by construing
all allegations in the light most favorable to the plaint§éavicElmurray v.Consol.
Gov't of AugusteRichmond Cty 501 F.3d 1244, 1251 (11th Cir. 200The Court
accepts all welpleaded facts alleged as tifioe purposes of a Rule 12(b)(6) motion
and considers whether the complaint contains factual nmtticient “to statea
claim to relief that is plausible on its facéMiyahira v. Vitacost.com, Inc715 F.3d
1257, 1265 (11th Cir. 2013yuotingAshcroft v. Igbal556 U.S. 662, 678 (2009)
andTwombly 550 U.Sat570) Plausibility requiresénougHhfactual assertiongp

raise a right to ref above the speculative levelP'wombly 550 U.S. at 555.

11f subject matter jurisdiction is challenged factually, jurisdiction is consideespective
of the pleadings; that is, matters outside the pleadings may be consiBeeeblicEImurray v.
Consol. Gov't of Augusta-Richmond Ct01 F.3d 1244, 1251 (11th Cir. 2007).
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Discussion

“Article Il of the United States Constitution limits the jurisdiction of the
federal courts to actual cases and controvetsi€done Corp. v. Fla. Dep’of
Transp, 921 F.2d 1190, 1203 (11th Cir. 199¢itying U.S. Const. artll, 8 2. The
cases or controversies limitation must'beictly observid].” See National Advert
Co. v. City of Miami402 F.3d 1329, 1332 1th Cir.2005). Standing is aimtegral
part of the case or controversy requiremetne Corp, 921 F.2cht 1203;see also
Gladstone Realtors v. Vill. of Bellwood41 U.S. 91, 99 (1979)In essence the
guestion of standing is whether the litigant is entitled to have the court dieeide
merits of the dispute or of particular issuéguotingWarth v. Seldin422 U.S. 490,
498 (1975). Three elements comprise “the irreducible constitutional minitrafm
Article Il standing.Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). The
plaintiff must show: (1) an injury in fatd a “legally protected interesthat is (a)
“concrete and particularizédand (b) “actual or imminent, not conjectural or
hypothetical;, (2) a causal connectishowingthe injury is“fairly traceable to the
challenged actiai and (3) that it iSlikely, as opposed to merely speculative, that
the injury will be redressed by a favorable decisiond. at 566-61 (internal
guotationsand alteration®mitted); see alsd_ewis v. Governor of Ala896 F.3d

1282 1289(11th Cir. 2018). A plaintiff's failure to show any one of these three
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elementsrequires dismissal.See Koziara v. City of Casselbern92 F.3d1302,
1304-05 (11th Cir. 2004)

Thelaw is well settled th&ta plaintiff seeking only injunctive or declaratory
relief must prove not only an injury, but also “a ‘real and immediate threat’ of future
injury in order to satisfy the ‘injury in fact’ reqement.” Koziara, 392 F.3dat 1305
(quotingNat’l Parks Conservation Assin Norton 324 F.3d 1229, 1241 (11th Cir.
2003). Absent “adistinct and palpable injury” caused by the defendéhg
exercise of federal jurisdiction would be gratuitous #ng inconsistent with the
Art. Il limitation.” Gladstone Realtors441 U.S. at 99, 10(nternal quotations
omitted) see alsduke Power Co. v. Carolina Envstudy Grp, Inc., 438 U.S. 59
72(1978) Thus, each element of standing is flatdispensable part of the plaintiff's
cas¢’ Lujan, 504 U.S.at 561, and this is true regardless of whetherclaim
presents a facial @nasappliedconstitutionakchallenge SeeKH Outdoor, L.L.C.

v. Clay Cty., Fla 482 F.3d 1299, 1305 (11th Cir. 2007) (stating that both facial
overbreadtland as applied challenges require the plaintiff “to prove constitutional
standing”) (citingBischoff v. Osceola County, Fl&22 F.3d 874 (11th Cir. 2000)

(analyzing the three prongs of standing before considering plaintiff's facial

constitutionalchallenge); see alsdHarrell v. The Fla. Bay 608 F.3d 1241, 1253
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(11th Cir. 2010)(requiring constitutional standing for a due process -faid
vagueness challenge).

The Countymaintainsthatdismissal for lack of subject mattarisdictionis
required because the Complaint establishes on its face that there is no actual case o
controversy in this mattar threat of injurywherethe claim is foundednerelyon
allegations thathe Countyintendsto follow the new state procedure regarding
customary useThe Countyarguedhat this suit is “no more than a poorly disguised
and premature effort to emdn Florida’s new recreational customary use statute.”
ECF No. 12, at 13In responseBlessey asks the Court to take judicial notice that
the County hasow given notice of a public hearing to be held on September 8,
2018 which initiates the first step of the statutory processcording to the notice,
the purpose of the hearimgfor the County tadopta formal statement of intero
affirm the existence of recreational customary uskisproperty as well as others
in Walton County. Blessey insistBat the County’s “assertion” of its intent to
Initiate the statutory prodeiredemonstratea live controversyand injury

Under Rule R1(b) of the Federal Rules of Evidence, at any stage of a
proceeding, courts can takedicial notice of facts that are not subject to reasonable
dispute because they are capable of accaradeready determination by resort to

sources whose accuracy cannot reasonably be questianetlding public
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documents SeeBryant v. Avado Brands, Ind87 F.3d 1271, 1278 (11th Ci©99)
The Court finds it is appropriate take judicial notice othe hearing notice.CF
No. 151, at 3. Nonethelessthe Court agrees with the County tHalessey’s
allegationswhich are essentially nothing more than a challenge to the common law
doctrine itselfare insufficient to demonstratelive case ocontroversy as well as a
concrete or imminennjury for purposes of Article Il standing

As noted abovehe County no longer has an ordinance in place regulating
customary use on Blessey’s properyd Florida law now statutorily requires a
judicial declaration as a prerequisite to any regulation based on customaBease.
Fla. Stat. 8163.035. The County’s mere “assertiorthat the common law doctrine
appliesby announcing an intent twld a public hearingndinitiate the statutory
processhas not deprived Blessey of a constitutiqmaltectionor injureda property
right. Blessey offers no legal suppdot his contention thahis has created a cloud
on his title. Nor is the public hearing a license to allow trespassing on Blessey’s
property, and in fact, Blessey does maoguethat the County continues to encourage
trespassing or is failing to enforce trespass laMmreover,the County has not
completed the statutory procesad Blessey has not challenged the statute as

unconstitutional.
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Blesseyaleges uncertainty as an injyrgut this uncertainty merely shows
that his allegation of injuryemains hypotheticalSeveral hoopswith room for
conjectureat each stepnust beclearedbefore the doctrinef customary useanbe
applied to Blessey’s propertythe Countymustadopt a formal statement of intent
that includes Blessey’s property, file suit in state court, present convincing evidence
to the state counf long-standing and undisputedcreationaliseon the prperty,
and the state court must make several particularized findings in the County’s favor.
SeeFla. Stat. 8163.035(3). The statute provides no presumption in favor of
customary usandrequires ale novgudicial declaration that the doctrine applfes
Indeed, at this point, it is equallyaoisiblethat the state court will rule in Blessey’s

favorif a lawsuitis filed.®

2 Any such declaration can be appealédso, although neither the common law doctrine
nor 8163.035 expressly provides for compensation where a declaration of customary use is
obtained, Florida law does provide remedies, such as inverse condemnation, which cad be rais
as a cause of action or a counterclaim to obtain just compensation when aypropeis taken.

And, Florida law provides added protection to real property rights through a statutoeyafaus
action by which a landowner can obtain compensatien government actn unfairly affects

real property and burdens an existing use of property or a vested right, withowritang to a
taking under the ConstitutionSeeFla. Stat. &0.01. Blessey assumes without discussion that
these state law remedies would not be available to property owners impaeteldgration of
customary use, but this is not clear. In a recent case, although customary ms¢ diacussed,
Florida’s inverse condemnation remedgs used successfully to obtain compensation where a
municipality had encouraged public use of a privately owned be&eb.Chmielewski v. City of
St. Pete Beagt890 F.3d 942 (11th Cir. 2018). As notetthas time, there is no allegation that
the County is currently encouraging trespass on Blessey'’s property.

3 At best there is an allegation of “possible future injury” if the state court ultimately
declareghat customary use exists as to Blessey’s property, but this is insufficieAttfole III
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Therefore Blesseys argumenthat the County is putting the cédm¢fore the
horseby attempting tause the state procedure dbtain a judicial declaration of
customary use without first being required to litigtte constitutionalityof the
underlyingcommon law principle rings hollo&wBecause the doctrine cannot apply
absentajudicial declaration, it is Blessey who pladhe cart in the wrong place
Addressing a challenge to the common law doctrine with no state action and no
concrete or immediate threat of injury woutdquire this Court to make a

constitutional determination based on hypothetical faessatially, Blessey asks

standing because, as the Supreme Court has noted, “[iJt is just not possibleifamato prove
in advance that the judicial system will lead to any particular result in his c&¢eitmore v.
Arkansas495 U.S. 149, 159-60 (1990).

4 Blesseyalso argues that it is axiomatic that federal courts have the power to review stat
laws alleged to be unconstitutional and grant declaratory réSie¢. Duke Poweto. v. Carolina
Envtl. Study438 U.S. 59, 71 & n.15 (1978) (noting a declaratory judgment suit “allows individuals
threatened with a taking to seek a declaration of the constitutionality of theedigmv#ernmental
action “before potentially uncompensable damages are sustained”). The Ceest, &g, this
maxim does not eliminate the constitutional requirement of an immediate threat pfthgtrs
not speculative or conjectural.

® Blessey also draws an analogy between this case and a criminal prosecutioohia whi
defendant seeking to suppress evidence on a Fourth Amendment violation is allowed to do so
before trial. He contends that, like a criminal defendant, he should not be requiredzaid go
the state law process to conclude before he can challenge the constitutionadiyoatrine. The
Court rejects this analogy. A criminal defendant, unlike the landownerisategady in criminal
jeopardy and has been subjected to a search or seizure when bringing a Fourth Athendme
challenge. The County’s notice of a public hearing in this instance isnfaved from a criminal
indictment or an unconstitutional seizure; the public hearing places no burdBlessey’s
property rights. Moreovenotice to gproperty owneinforming him of a right to participate in
any state court lasuit is an opportunity, not an injury, and nothing precludes constitutional issues
from being raised in state court.
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the Court to address hienstitutionalchallengeto the common law doctrina the
abstractwhichit may not do.See e.g.,Gagliardi v. TJCV Land Tr 889 F.3d 728,
733 (11th Cir. 2018) (courtsfe not in the business of issuadyvisory opinions .
. that merely opine on what the law would be upon a hypothetical stetets’)
(quoting Chafin v. Chafin 568 U.S. 165, 172 (2013)in re Checking Account
Overdraft Litig, 780 F.3d 1031, 1038 (11th Cir. 201%) the absence dftanding,
a court is not free to opine in an advisory capacityuaboe merits of a plaintiff's
[arguments]’) (alterationin original, quotingCAMP Legal Def. Fund, Inc. v. City
of Atlanta 451 F.3d 1257, 1269 (11th Ciz006)) The Courtconcludes that
standing, and therefoseibject matter jurisdictigns lacking Thus, there is noeed
to addresshe parties’ remaining arguments

Accordingly:

1. Defendant’s Motion to Dismiss, ECF No. 12GRANTED. The case
is DISMISSED without preudice.

2. Plaintiff's request for oral argument@X=NIED.
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3. The Clerk is directed to close the file.

DONE AND ORDERED this 7thday of SeptembeR018.

M. CASEY RODGERS
UNITED STATESDISTRICT JUDGE
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