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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
RT-DESTIN ASSOCIATESLLC,
Plaintiff,

V. CASE NO. 3:20cv5616-M CR/EMT
NEXPOINT REAL ESTATE
ADVISORSLP, and
LAWYERSTITLE COMPANY,

Defendants.
/

ORDER
Pending is a Rule 12(b)(1) Motion to Dismiss for Lack of Diversity

Jurisdiction, ECF No. 6. Having fully reviewed the matterntia¢ion will be denied
with Plaintiff beingrequired to curene deficiency.

Plaintiff RT-Destin Associates, LLC “RT-Destin”) alleges diversity
jurisdictionandseels damages in excess of $75,000 for breach of cont@Zet28
U.S.C. 81332(a). In particular,RT-Destinalleges thatt is a citizenof New York,
Connecticut, Louisiana, and Delaware, by virtue of its memlm#izenships.as

named in the Complaift.It alleges “upon information and belief” thdbefendant

! RT-Destinnames its members and citizenships, which incindieiduals, a corporation,
and a&'KEG Trust a trust formed under the laws of LouisianBCF No. 1, at 3. The citizenships
of all beneficiaries of KEG Trust are liste@RT-Destin asserts that its pseait investigation did
not reveal the identities or citizenships of Nexpoint’'s members or indicate yheit tie members
were citizens of the same state asBastin.
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Nexpoint Real Estate Advisors,R. (“Nexpoint”) is “not” a ciizen ofthose states
andthat,“upon further information and belief,” Defendant Lawyers Title Company
(“Lawyers Title) is a citizen of California, bgeasonof its place ofincorporation
and the maintenance o$iprincipal executive office ther&eeECF No. 1.

In response to the Complaint, Lawyers Title filed an Answew amended,
denying the allegatioof Californiacitizenshipandassertingnstead that it is a Texas
corporation with its principal place of business in Texas, and theréfisra,citizen
of Texas. SeeECF No0.10. Nexpoint fileda Rule 12(b)(1) Motion to Dismiss for
Lack of Diversity Jurisdiction, ECF No. 6, assertthgt pleading on “information
and belief” is insufficient and challenging factually the citizenship of Lawyers Title,
claiming it is a citizen of Delaware, whicthestro diversity. RT-Destin opposes
the motionbutrequests leave to take limited jurisdictional discoverme eventhe
Court is inclined tagrantit, ECF No. 9.

To invoke the Court’s diversity jurisdiction under 28 U.S.C. § 1332ia),
plaintiff must allege that the amount in controversy exs&¥®,000 andhat “all
plaintiffs [are] diverse from all defendants.Univ. of S. Alabama v. Am. Tobacco
Co., 168F.3d 405, 412 (11th Cir. 1999An LLC is a citizen okach state in which
its membersarecitizers, seeRolling Greens MHP, L.P. v. Comcast SCH Holdings

L.L.C.,, 374 F.3d 1020, 1022 (11th Cir. 2004), arobigporation is a citizen of every
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state in which it isncorporated anévery state Where it has its principal place of
business? 28 U.S.C. § 1332(c)j1 It is the burden of the paripvoking federal
jurisdictionto plead diversity of citizenship and to prove diversitprfsdiction is
properly challengedRay v. Bird & Son & Asset Realization.C619 F.2d 1081,
1082 (5th Cir1975)° A challenge to the Courtsubject mattejurisdiction may be
facial or factual. A Rule 12(b)(facial attack is based on the allegas of the
complaint, which are taken as true ardiewed for plausibility as with a Rule
12(b)(6) motion. See Carmichael v. Kellogg, Brown & Root Servs., B2, F.3d
1271, 1279 (11th Cir. 20093ee alsdAshcroft v. Igbalpb56 U. S. 662, 678 (200
(plausibility standard) A factual attack,’on the other hand, challerigg the
existence of subject matter jurisdiction in fact, irrespective of the pleadingis, an
matters outside the pleadings, such as testimony and affidavits, are considered
Lawrence v. Dunbard19 F.2d 1525, 1529 (11th Cir. 199@n afactual attackif

diversity of citizenship ishallengd “by submitting affidavit evidence in support of

2 A corporation’s principal place of business is generally “the place wheotporation
maintains its headquarterprovided that the headquarters is the actual center of direction,
control, and coordination, i.e., the ‘nerve center,” and not simply an office where ploeatimm
holds its board meetings (for exampétended by directors and officers who have traveled there
for the occasion).”Hertz Corp. v. Friend559 U.S. 77, 92-93 (2010).

3 See Bonner v. City of Prichgré61 F.2d 1206, 1209 (11th Cir. 198&j (pang (adopting
as binding in this Circuiall decisions of the former Fifth Circuit prior to the close of business on
September 30, 1981).
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its position, ‘the burden traditionally shifts back to the plaintiff to produce esgden
supporting jurisdiction.” Diamond Crystal Brands, Inc. v. Food Movers Int'l,.Inc
593 F.3d 1249, 1257 (11th Cir. 201@uotingUnited Techs. Corp. v. Mazes56
F.3d 1260, 1274 (11th Ci2009). Assuming dversity of citizenship has been
sufficiertly allegedthe plaintiff s burden to prove diversity through a factaighck
“exists only if the defendant has first proffered evidence to show a lack of diversity.”
Kleiman v. WrightNo. 18CV-80176, 2019 WL 3841931, at *2 (S.D. Fla. Aug. 15,
2019)(quotingJPMCC 2005CIBC13 Collins Lodging. Philips South Beach, LL.C
Case N010-20636CIV-ALTONAGA/Brown, 2010 WL 11452084, at *@&.D. Fla.
2010) (denying motion because defendantfactual attack on diversity of
citizenship is devoid of evidentiasupport”).

Additionally, the Courtat all timesretains the independent responsibility and
authority to require proof of citizenship for purposes of establistmagdiversity
jurisdictionis properly invoked SeeJohansen v. Combustion Egginc.,170 F.3d
1320, 1328 n.4 (11th Cir. 1999) (“A federal court not only has the power but also
the obligation at any time to inquire into jurisdiction whenever the possibility that
jurisdiction does not exist arises.”Also, “a plaintiff must have ample opportunity
to present evidence bearing on the existence of jurisdictiblairison v. Allstate

Indem. Co0.228 F.3d 1255, 1273 (11th Cir. 200@ut, if the plaintiff does not cure
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the deficiency, the court isconstitutionally obligated to dismisthe action
altogether’ Travaglio v. Am. Exp. Cp735 F.3d 1266, 1268 (11th Cir. 2013)
Nexpoint first argues that facially, Plaintiff's allegations based on
“information and belief’ are inadequate and that Plaim$ failed to identify
Nexpoint's members and citizenshipsany way(pleading onlyin the negativéhat
they arenot members of the same states as[PEEtin). RT-Destin respondthat its
pleadingon “information and belief” and in the negativeere made onhafter a
good faith irvestigationand therefores facially sufficient, citingLincoln Benefit
Life Co. v. AEI Life, LLC800 F.3d 99, 10810 (3d Cir. 2015§acknowledging that
“[tlhe membership of an LLC is often not a matter of public record,” and concluding
that where the information needed to establish diversity of citizenship is within
defendant’s control, a plaintiff need not plead jurisdiction based on actual
knowledge). In the absence of authority in the Eleventh Circuit, the Court finds
Lincoln Benefipersuasivand agrees with RDestin that theegative allegatiors
sufficientto survive a facial challenge this context RT-Destin made goodfaith
pressuit attempt to identiffNexpoint’'smembershirough publicly available sources
and nothing reflected thatny membersf Nexpointare located in New York,
Connecticut, Louisiana, or Delaware (f®Estin’s alleged states of citizenshipee

id. (citing authority showing thathe Ninth Circuit agreewith this approachas
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well). Thus, the Court takes taflegation as truat this juncture Additionally, the
discrepancy that arises from Lawyers Title’s Answewhich itrepresents that it is
not a citizen of California but of Texas, does not destroy diversity.

On independent review, hever, the Court notes that facially, foestin
may not haveadequately pled its own citizenship. Its members include a buuist,
only the citizenships ahe trust'sbeneficiaries are alleged, which is not adequate
assuming this is a “traditional” trus“A ‘traditional trust’ holds the citizenship of
its trustee, not of its beneficiaries Alliant Tax Credit 31, Inc. v. Murph®24 F.3d
1134, 1143 (11th Cir. 2019) (citiMgmericold Realty Tr. v. Conagra Foods, Ine
—U.S.—— 136 S. Ct. 1012,0116 (2016)).For this reasorRT-Destinmust either
file an amended Complaint or otherwise supplement the record to clarify the
citizenship of the trudbr the case to proceed

Nexpoint alsoattempts to raisa factual attackarguingdiversity is lacking
because RDestin incorrectly alleged the citizenship of Lawyers Titldccording

to Nexpoint, Lawyers Title is a citizen of Delaware by reason of its 2008 merger

4 If, however, the trust is not a traditional trust but an unincorporated entity, such as an
investment trust organized and recognized under state law, then itgiygnisdiction in a suit by
or against the entity depends on the citizenship of ‘all [its] membe&me&ricold Realty Tr. v.
Conagra Foods, In¢ U.S. , 136 S. Ct. 1012, 1015 (2016).

5> Nexpoint did not present any affidavit or proof that its own members are citizens of
of the same states as fEstinbut instead argues that Lawyers Title destroys diversity
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with Fidelity National Financial, Inc(“Fidelity National”), which is a Delaware
corporationand citizenof Delaware as isSRT-Destin In support of the motion,
Nexpoint attached iffelity Nationals articles of incorporation from the State of
Delawareand a press release announcing its merger with Lawyers Title in 36@8.
ECF Nos. 61 to 65. RT-Destin argues thalexpointhas not properly mounted a
factual challengdecause it presented affidavitsto support its argument. Also,
Fidelity Nationalhas not been suedndRT-Destin argueshat therefore, even if
Fidelity National is a parent corporation of Lawyers Titte citizenship of a parent
corporation will not destroy diversity, citinfopp v. CompAir, In¢.814 F.2d 830,
835 (1st Cir. 1987) (“The general rule is thatsabsidiay corporation which is
incorporated as a separate entity from its parent corporation is considered to have its
own principal place of busine8s(quotingl Moore's Federal Practice § 0.771.
2], at 717.1)).

The Court agrees with RDestin thatin theabsencef affidavits, Nexpoint
has notasserted aroper factual attackhowing a lack of diversity of citizenship
Thereforethe motion will be denied at this time and limited jurisdictional discovery
Is not necessaryAny such jurisdictional issues can be explored during the normal
course of discovergnd may be raised at any time, provided the evidences shows

that diversity was lacking at the time the suit was file€see generally, EBpo
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Dataflux v. Atlas Glob. Grp., L.P541 U.S. 567, 57(2004)(stating courts measure
“all challenges to subjeanatter jurisdiction premised upon diversity of citizenship
against the state of facts that existed at the time offjling

Accordingly, Nexpoint's Rule 12(b)(1) Motion to Dismiss for Lack of
Diversity Jurisdiction, ECF No. 6, BENIED without prejudice. However, he
Plaintiff has fourteen (14) days amendhe Gomplaintin order to adequately allege
the citizenship of its member trugachDefendant has fourteen (14) days thereafter
to answer.

DONE AND ORDERED this 5th day ofNovember202Q

M. CASEY RODGERS
UNITED STATESDISTRICT JUDGE
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