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ORDER ON THE MERITS

The Administrator of the Environemtal Protection Agency has adopted
numeric criteria for nutrients—primarilyitrogen and phosphorous—in Florida
lakes, springs, and streams (includingers). These cases, which have been
consolidated for case-management purpgeesent a series of challenges to the
Administrator’s actions. Some parties asfee Administrator did too much; some
assert she did too little. This order ugdsthe Administrator’'s determination that
numeric nutrient criteria are necessaryRrida waters to meet the Clean Water
Act’s requirements, upholds the Adnstriator’s lake and spring criteria,
invalidates the stream criteria, uph®lthe decision to adopt downstream-
protection criteria, upholds some but nlbioh the downstream-protection criteria,
and upholds the Administrator’s decisitallow—and the procedures for
adopting—site-specific alternative criteria.

This order begins with a summarytbe ruling (section I). The order then
sets out the background, addresshmgmost relevartlean Water Act
requirements (section Il), the designatedsusf Florida waters under the Clean
Water Act (section lll), the problem misue—nutrient pollution (section V),
Florida’s existingnarrative criterion for nutrients (section V), EPA’s call for
numericnutrient criteria (section V1), thiélorida Department of Environmental

Protection’s work on numeric nutrieniteria (section VII), the Administrator’s

Case No. 4:08cv324-RH/WCS



Page 5 of 86

2009 determination that Florida’s narrativermarit criterion is inadequate and that
numeric nutrient criteria are necessaryneet the Clean Water Act’s requirements
(section VIII), and the Administrator’s agtion of a rule setting numeric criteria
(section IX). The order then summarizks litigation (section X), the substantive
iIssues (section Xl), and the standard of review (section XII), before turning to the
merits (section XIII).

l. Summary of the Ruling

The grounds for the decision includesle. The Clean Water Act requires a
state—or if it fails to act, EPA—todapt water-quality “criteria” to protect a
state’s designated “uses” itd waters. The criteaimust be based on sound
science. The Florida Department afionmental Proteatn adopted long ago a
narrative criterion for nutrients: “nutrieabncentrations of a body of water [must
not] be altered so as to cause an imi@dan natural populations of aquatic flora
or fauna.” Fla. Admin. @de r. 62-302.5%47)(b).

The narrative criterion has provegsufficient to control Florida’s
widespread nutrient pollution. The Adnsinator recognized at least as early as
1998 that the narrative criterion is insuffisiend that numeric criteria should be
adopted. The Florida Department of Elovimental Protection aged at least as
early as 2003. In the ensuing yearsthes has wavered from that view. FDEP

worked toward the adoption of numedcigteria for many years but repeatedly
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moved back the projected completion date. In 2009 the Administrator made an
explicit “determination” under Clean Water Act 8§ 303(c)(4), 33 U.S.C.

8§ 1313(c)(4), that new criteria—numeridteria—are necessary to meet the Act’s
requirements. The determination impdsn the Administrator an explicit
statutory duty to promptly propose and adopt new criteria unless Florida did so
first. 1d. Florida did not.

The Administrator’sdeterminatiorwasnot “arbitrary, capricious, an abuse
of discretion, or otherwise not in acdance with law.” 8J.S.C. 8 706(2)(A).

This is the standard under which a couviee/s an administrative decision of this
kind. For convenience, this opinion usagbitrary or capricious” as shorthand for
the entire standard.

The Administrator adopted lakadspring criteria lsed on modeling and
field studies designed to determine theeleat which an increase in nutrients
ordinarily causes harmfuffects. The criteria arkased on sound science and are
not arbitrary or capricious.

The Administrator was unable to demelacceptable stream criteria based on
modeling and field studies and so adogdam criteria using a different
approach. She identifiedrapresentative sample of mnnally-disturbed streams
for which nutrient data weravailable, calculatechaual geometric means for each

stream and in turn for the sample sestnéams, and set ticeteria at the 90th
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percentile. The Administrator apparentigncluded only that an increase above
this level ordinarily causea change in flora afduna—not that it causes a
harmfulchange. If there is a basis irusd science for disapproving a nutrient
increase that causasyincrease in flora and fauna, not just a harmful increase, the
Administrator did not cite it. And even if the Administrator’s conclusion was that
an increase in nutrients to a level abtive 90th percentile ordinarily causes a
harmfulchange in flora and fauna, the Adnsitrator again did not cite a sound-
science basis for the conclusion. Without a further explanation, the stream criteria
are arbitrary or capricious.

The Administrator adopted downstregmotection criteria that she referred
to as “downstream protection values™BPVs.” The goal waso protect a water
body—in this case, a lake—from nutrigadllution introduced through upstream
waters. The decision to adopt DPWas not arbitrary or capricious. The
Administrator allowed DPVs to be sbrough modeling or, in the absence of
modeling, at one of two “default” levelszor a lake not itompliance with the
lake criteria—an impaired lake—the defaDPVs are the same #ee lake criteria.
Neither the provision for DPVs based modeling nor the default DPVs for an
impaired lake are arbitragr capricious. But the default DPVs for a lake tlsam
compliance with the lake criteria—amimpaired lake—suffer from a flaw

analogous to that in the stream criteridhe default DPVs for an unimpaired lake
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are the ambient conditions at the “p@aint"—the point at which the stream
enters the lake. The Admstrator’s theory apparently is that any increase from
ambient conditions ordinarily causes aege in flora and fauna—not that it
causes harmfulchange. Here, as with the stne criteria, the Administrator has
cited no basis in soundisace for disapprovingny nutrient increase, not just a
nutrient increase that causelsaamfulincrease in flora or fauna.

The Administrator authorized—andt&islished a procedure for adopting—
site-specific alternative criteria (“SSACdhat take the place of the otherwise-
applicable criteria for a specific wateody or set of water bodies (such as a
watershed). SSACs must be based amdascience and mugtotect designated
uses. The decision to authorize SSAd to establish this procedure for
adopting them—was not arbitrary or cajpsus. Some parties assert that the
regulation would allow SSACs for a setwéter bodies so extensive that, under
the governing law, the SSACs could progdaé adopted only through rulemaking,
not through the more-abbreteal SSAC procedures. The assertion is not ripe for
judicial review at this time, because such SSAC has beproposed or adopted,
and there is no reasonltelieve one ever will be.

Finally, some parties challenge themdistrator’'s actions on other grounds,
asserting that Congress unctiigionally delegated authoyito the Administrator,

that the Administrator unconstitutionallysdriminated against Florida and Florida
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residents, and that the Administratoolated the Regulatory Flexibility Act.
These assertions are incorrect.

Il. The Clean Water Act

Congress adopted the Clean Watetin 1972. The objective was “to
restore and maintain the chemical, physiaald biological integrity of the Nation’s
waters.” 33 U.S.C. § 1251(a). The Aetognizes the primary responsibility of
the states to prevent or reduce pollutidah. 8 1251(b). The Adhus allows a state
to adopt its own water-glity standards, subject to the EPA Administrator’'s
approval.

In setting out the roles of the statewl the Administrator, the Act employs
three terms of art: “uses,” fiteria,” and “standards.’ld. 8 1313(c)(2)(A). A state
designates the “uses” for its navigable waind sets “water quality criteria” for
the waters “based upon such usdsl” A “standard” consists of the uses and
corresponding criteriald. The standard must “piect the public health or
welfare, enhance the quality water and serve thpurposes of” the Actld. And
the standard must “be established takirig consideration [the waters’] use and
value for public water supplies, propagatif fish and wildlife, recreational
purposes, and agricultural, industriatidaother purposes, and also taking into

consideration [the waters’] esand value for navigation.Id.
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If a state standard is not “consisternth” the Act’s requirements, or if the
Administrator “determines that a revisednaw standard is necessary” to meet the
Act’s requirements, the Administratoust “promptly prepare and publish
proposed regulations setting fodlrevised or new” standardd. § 1313(c)(4).

The Administrator must adopt the revisaohew standard within 90 days after
publication, unless by that time the state d@dspted a revised or new standard that
is approved by the Administratotd. Whether the 90-day limit is judicially
enforceable is less than cleaBee Miss. Comm’n on Nmal Res. v. Cost|eé525

F.2d 1269, 1278 (5th Cir. 1980).

1.  The Designated Uses of Florida Waters

These cases involve waters that Flaras designated as “class I” or “class
[1I.” The numbers run from most protectédass |) to least protected (class V).
The designated uses of class Il watams “Fish Consumption; Recreation,
Propagation and MaintenanceaoHealthy, Well-Balanced Population of Fish and
Wildlife,” and they incorporate the addihal uses of waters of a lower class:
“Agricultural Water Sipplies” and “Navigaon, Utility and Industrial Use.” Fla.
Admin. Code r. 62-302.400(13ge also idat r. 62-302.400(6). The designated
uses of class | waters incorporate all thases and add “Potable Water Supplies.”

Id. at r. 62-302.400(1kee also idat r. 62-302.400(6).
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V. The Problem: Nutrient Pollution

Nutrients occur naturally in surfageters. But nutrient levels often
increase, sometimes dramatically aagsult of human activity. Among the
industries that may contribute to increasn nutrient levels—and whose trade
associations are participating in thiggation—are wastewat treatment, power
generation, and tiée ranching.

A nutrient increase ordinarily affects a water body’s flora and fauna, that is,
aquatic plants and animals. Among the &igkamples are algal blooms. At some
point the effects of a nutrient increasscbme harmful. The effects can include
significant changes in the ecosystem, inhbalth of plants and animals, in the
recreational value of waters, andlre safety of drinking water.

The Clean Water Act requires eachestat assess its waters at least every
three years. In its 2008 report, FDERa@gnized, as it had done in earlier reports,
that nutrient pollution in Florida watevgas widespread. FDEP concluded that
nutrient impairment extended to 1,049ex of rivers and streams, to 349,248
acres of lakes, and to 902 square milesstfiaries. Div. of Envtl. Assessment &
Restoration, Fla. Dep’t of Envtl. Prolntegrated Water Quality Assessment for

Florida: 2008 305(b) Report and 303(d) List Updé&t2008 FDEP Report”) 67
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(Oct. 2008) (AR005821). This was 5% of the skt assessed rivand stream
miles, 23% of the state’s assessed Ek®@age, and 24% of the assessed estuary
surface. Water Quality Standards foe thtate of Florida’s Lakes and Flowing
Waters, 75 Fed. Reg. 75,762, 7&0 (Dec. 6, 2010) (AR086773).

Nutrient pollution thus was a majorgimem in Florida’s waters. And it was
not getting better. FDEP noted that stigts had documented increasing nutrient
levels in surface waters since the 197BBEP said the trend was continuing in
Florida:

Freshwater harmful algal blooms (HABare increasing in frequency,

duration, and magnitude and therefonay be a significant threat to

surface drinking water resources and recreational areas. Abundant
populations of blue-green algaens® of them potentially toxigenic,

have been found statewide in numgs lakes and rivers. In addition,

measured concentrations of cyanotoxins—a few of them of above the

suggested guideline levels—have been reported in finished water from
some drinking water facilities.
2008 FDEP Report at 37 (AR005791). FDidRed—contrary to the assertion of
some parties in this litigation—that phosptwas levels, like other nutrient levels,

were increasingld. at ix (AR005749).

V. The Florida Narrative Nutrient Criterion

Water-quality criteria can be numericrarrative. Some dhe parties have

suggested a useful analogy: a statedadlopt a numeric speed limit—70 miles

! Citations to pages in the administratirecord are in this form: (“AR[page
number]”).
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per hour—or a narrative standard—don’t drige fast. Or a state could adopt a
combination of both—don’t drive over 78nd don’t drive too fast for conditions.

Florida’s longstanding criterion for nutrientsnarrative “In no case shall
nutrient concentrations of a body of waterditered so as to cause an imbalance in
natural populations ofcaatic flora or fauna.’Fla. Admin. Code r. 62-
302.530(47)(b). With limited eeptions, Florida does not hawemericnutrient
criteria’

VI. EPA’s Call for Numeric Nutrient Criteria

Florida is not the only state with naiiv@, not numeric, nutrient criteria. By
1998 there were good grounds to conclu@e tiarrative nutrient criteria were not
working—not in Florida, and not in othstates. The EPA Administrator and the

Secretary of the United Seat Department of Agriculture reported that about 40%

% |n an earlier appeal in this casep parties appardy challenged this
statement.SeeFla. Wildlife Fed'n, Inc. vS. Fla. Water Mgmt. Dist647 F.3d
1296, 1309 (11th Cir. 2011) (Wilson, J., dissenting). FO&&sset numeric
nutrient limits for a specific water body wh FDEP establishes a total maximum
daily load for the water body. Recalough, that under the Clean Water Act,
“criteria” is a term of art. So are “starrda” and “uses.” Statards consist of the
designated uses of a state’s waters aadfiplicable criteria based on the uses. 33
U.S.C. § 1313(c)(2)(A). Critea are set in advance fall waters, impaired and
unimpaired. One goal is to prevenwater body from becoming impaired in the
first place. A TMDL is estdished for an impaired water bodfter it becomes
impaired. A TMDL thus seeks to bg a water body back into compliance with
the Act. A TMDL is not a “standard” or fiterion” and is not a substitute for one.
Leaving aside the Everglades—for whimlmeric criteria are in place and will not
be affected by this litigation—andnatrate criterion for class | watersgeFla.
Admin. Code r. 62-302.530(45), Florida has onlyaarative nutrient criterion; it
does not have—ariths never had-rumericcriteria.
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of assessed waters nationwide did not nneser-quality goals. Letter from Carol
Browner, Adm'r, U.S. EnvtlProt. Agency and Dan Gkean, Sec’y, U.S. Dep’t
of Agric., to Albert GoreJr., Vice President of the United States (Feb. 14, 1998)
(AR000069). The Administrator and the Secretary adopted a Clean Water Action
Plan intended to improve the situatidBeeU.S. Dep’t of Envtl. Prot. & U.S.
Dep't of Agric.,Clean Water Action Plan: Restoring and Protecting America’s
Waters58-59 (1998) (AR000142-43).

Later in 1998, as part of the effaaimplement the Clean Water Action
Plan, the Administrator issued a repentitled, “National Strategy for the
Development of Regional Nutrient Criteria” (AR000001). The report recognized
that excessive nutrients were a substantial part of the nation’s water-quality
problem and that narrative criteria were tia solution. The report said that the
Administrator expected all states “to adopt and implemantericalnutrient
criteria” by December 31, 2003d. at 9 (emphasis addg(AR000015). This
gave the states more than figears to adopt numeric criteria.

VIl. EDEP’s Work on Numeric Nutrient Criteria

By 2001, if not earlier, FDEP waswabrk developing numeric nutrient
criteria. Acting in conjunctio with the state’s water-management districts, FDEP

conducted detailed studiescaheld meetings. FDE€mpiled massive amounts
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of data. It spent millions of dollar®But projected completion dates came and
went without the adoption of statele numeric nutrient criteria.

Thus, for example, on December 30, 2003, FDEP submitted its first plan for
developing numeric nutrient criteri&eeWater Quality Standards & Special
Projects Program & Watershédgsessment Section, Fla. Dep’t of Envtl. Prot.,
State of Florida Numeric Nutrient Criteria Development P(Bec. 2003)
(AR000767). The plan called for numerigteria rulemaking to begin in October
2004 and for a draft rule to be suitied to the Environmental Regulation
Commission—the state body responsibledpproving water-quality criteria—in
October 2005.1d. at 9-10 (AR000776-77). FDE#aid it anticipated that ERC
activities could be completed 2 months, barring major dissend. at 4
(AR000771). But FDEP said it had lited control over ERG schedule, making
it difficult for FDEP to establish a firm completion date.

On July 7, 2004, EPA responded to FDEP’s 2003 plan, reiterating that
nutrient over-enrichment was a “gers problem,” acknowledging that
determining appropriate nume criteria was “very compie” and concluding that
the 2003 FDEP plan described a “reasd@arocess.” Lier from James D.
Giattina, Dir., Water Mgmt. Div., U.S. EtlvProt. Agency, to Mimi Drew, Dir.,
Div. of Water Res. Mgmt., Bl Dep’t of Envtl. Protl (July 7, 2004) (AR000784).

EPA said that completing the process thg target dates indicated in the Plan”

Case No. 4:08cv324-RH/WCS



Page 16 of 86

would increase the protection of stataters from nutrient over-enrichmernid.

EPA also said that failure to meee#ie milestones might lead to a formal
determination under the €n Water Act that new oevised standards were
necessary—a determination that woulduiee the Administrator to promptly

propose and adopt new or reed standards, unless the state did so first. EPA said:

If the State has not met the milests@s scheduled in the plan, EPA

will evaluate whether a federal prafgation would beppropriate. At

that time, the Administrator madetermine that new or revised

standards are necessary to niketClean Water Act (CWA), and

choose to promulgate water qualityteria for nutrients applicable to

surface waters within Florida in @ardance with Section 303 of the

CWA.

Id. at 1-2 (AR000784-85).

FDEP missed the October 2004 rsttne for initiating rulemaking. In
December 2004, FDEP mov#te schedule back 18 months, now projecting that
rulemaking would begin in April 2006 andathFDEP would submit a draft rule to
ERC in April 2007. SeelLetter from Jerry Brooks, Depufir., Div. of Water Res.
Mgmt., Fla. Dep’t of Envtl. Prot., tAndrew Bartlett, Water Mgmt. Div., U.S.
Envtl. Prot. Agency (Dec. 14, 2004) RQ00788). FDEP continued to compile
data and hold meetings. Buillsnothing came of the efforts.

FDEP missed the April 2006 revised rstlene, too. More than a year later,

in September 2007, FDEP submittedased plan with yet another revised

schedule.SeeWater Quality Standards & SpatProjects Program, Water Res.
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Div., Fla. Dep’t of Envtl. Prot.State of Florida Numeric Nutrient Criteria
Development PlafSept. 2007) (AR012228). FDEP now projected that
rulemaking would begin in January 264+fnore than five years later than
originally projected—and that FDEP wdwubmit a draft rule to ERC between
January 2010 and January 201d. at 16 (AR012243). FDEP again said it
anticipated that ERC activities could t@mpleted in 12 months, barring major
dissent.ld. at 6 (AR012233). But FDEP alsaterated that it had limited control
over ERC’s schedule, making it difficult f6iDEP to establish a firm completion
date. Id.

On September 28, 2007, EPApeaded to FDEP’s 2007 revised plan,
concluding once more than the plan ddmexd a “reasonable process.” Letter from
James D. Giattina, Dir., Water Mgmt.\DjiU.S. Envtl. Prot. Agency, to Jerry
Brooks, Dir., Div. of EnvtlAssessment & Restoration, Fdep’t of Envtl. Prot. 1
(Sept. 28, 2007) (AR000817). EPA alsasaagain—that a failure to meet the
milestones might lead EPA to make a fatrdetermination that new or revised
standards were necessafg. at 2 (AR000818).

On December 31, 2008, FDEP submitied&PA yet another revised plan.
Bureau of Assessment & Restoratiorpfart, Div. of Envtl. Assessment &
Restoration, Fla. Dep’t of Envtl. ProState of Florida Numeric Nutrient Criteria

Development PlafDec. 2008) (AR128698). FDEP no longer projected that
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rulemaking would start by January 2010. Instead, the 2008 plan projected that
rulemaking would start in the period from January 2010 to January 2014t 43
(AR128741). The 2008 plan gave no reasobeieve that it would take less time
than projected in earlier plans for FDEP to move from the start of rulemaking to a
proposed rule; the earlier plans had projetiesiwould take a year. And the 2008
plan gave no reason to believe the EitGcess would take less time than earlier
projected; the earlier plans had projecteat the ERC process could be completed
in a year, barring major dissent. The 2@0éh added another qualification: the
ERC process could be completed in a year, “barring major digsent
administrative challengé.|d. at 4 (emphasis added) (AR128702). And the 2008
plan added this open-endgdalification, missing from eber plans: “In the event
there is an administrativehallenge to the proposedteria, the administrative
hearing process would likely take least another yearld. If rulemaking started

in January 2011 and it took a year to propmsele, another year for ERC to act,
and another year for an administratohallenge, a rule would be in place by
January 2014—more than 1Bars after EPA first sawlarrative criteria were not
working, and more than 10 years aftee December 2003 deadline by which EPA

initially said it expected numeririteria to be in place.
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VIIl. The 2009 Necessity Determination

On January 14, 2009, the Administratied what she had been saying since
2004 she might do: she exercised her exiaitutory authority to determine that a
new standard—a standard usmgmericnutrient criteria—was necessary to meet
the Clean Water Act’s requiremis. This order sometimes refers to this as the
“2009 determination” or simply “the termination.” The Administrator set out
the basis for the determithan in a ten-page letter.

The letter noted that the determiion obligated the Administrator to
promptly propose and adopt a new standantgss Florida did so first. This was
precisely what the Clean Water Act saithe letter set out the statutory basis for
the determination, traced the FDERubstantial efforts to control nutrient
pollution and to develop numerteiteria, and continued:

Water quality degradation duenatrient over-enrichment is a
significant environmental issue indfida. Florida’s Department of
Environmental Protection hasknowledged and documented the
magnitude of over-enrichment. According to Florida’s 2008
Integrated Report, approximately000) miles of rivers and streams,
350,000 acres of lakeand 900 square miles e$tuaries are impaired
for nutrients in the State.

.. . With almost 800,000 nutnerelated data points [in an
available database], Florida hagstantially more data points than

any other State or Territory to ckiacharacterize the magnitude of its
nutrient challenges.
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An analysis of United States Geological Survey (USGS)
monitoring data for nutrients in certain locations in Florida shows that
levels of nutrient pollution haveot significantly improved since 1980
despite strong efforts to control nent pollution. Concentrations of
Total Phosphorus (TP) and Tobdikrogen (TN) have remained
relatively constant at an aage of 0.15mg/L and 1.4mg/L,
respectively. Additionally, Florida'recurrent harmful algal blooms
continue to pose threats to pickdrinking water supplies and
recreational sites. Harmful algallbooms that occur inland and near
shore are typically caused by excess nutrients.

Nutrient pollution in Florida hea predictable and widespread
impact. The extent of this impahas been well documented and
tracked for many years. Accorditg Florida’'s most recent EPA-
approved [list of impaired waters—at the state must compile under
Clean Water Act 8§ 303(d), 33 U.S.&£1313(d)], of the 823 waters
listed as impaired in Florida, ov60% (over 550 waters) are impaired
for nutrients.

Florida’s natural physical factors, including flat topography and
numerous wetlands, a warm and humlidhate, nutrient-rich soils,
hydrology, and erosion caused by iogbh storms and hurricanes make
controlling nutrient pollution partidarly challenging because these
conditions are especially conduciteenutrient overenrichment. In
addition, human caused impacts such as hydrological modifications
(i.e., canals), intensive agricultliroduction, population growth and
associated urban and suburbawal@oment have had a broad and
widespread effect. Effectively addressing current nutrient impairments
in the State represents a significant challenge and is compounded by a
projected population growth of alsio80 percent in Florida from
2000 to 2030. Further developmeamid urbanization will likely result
in increased nutrient runoff anulessure to utilize remaining
agricultural lands more intensively.

Within the continental United States, Florida possesses unique

and nationally valuedquatic ecosystems,diuding shallow coral
reefs, freshwater and salt marshewamps, and mangroves. These
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aguatic ecosystems are particlylazensitive to the effects of
excessive nutrients which threatidwe State’s significant biological
diversity. The number afpecies in Florida (3,500 native vascular
plants and 1,500 vertebrates) igher than in all but three other
states. Further, Florida also has many endemic species (410
invertebrates, 258 plants and vertebrates) that are not found anywhere
else on Earth. Florida has manyterafilled caves and sinkholes that
serve as hotspots of biological diversity and provide homes to many
species of aquatic life, some unidieparticular Florida locations.
Additionally, Florida is the only statin the continental United States
to have extensive shallow coral réefmations near its coasts (i.e.
within five miles). A recent sidy initiated by the United Nations

Food and Agriculture Organizatidound that the single richest
concentration of marine life in th&tlantic Ocean lies some 10 miles
off the tip of Southern Floridaithin the Florida Straits. This

biological diversity relies on suffient quality habitat and other
natural resources, including cleagnsparent waters low in phosphate
and nitrogen nutrients. Especiallytime case of coral reefs and flora
and fauna in natural spig environments, clear water with plenty of
light and oxygen available is critical to the protection of the species
that inhabit these locations. Nutrieertriched water can have reduced
transparency and low dissolved oxgdevels that are not protective

of the natural biology in Florid&ffectively managing nutrient levels
in Florida’s lakes, flowing wats, estuaries and coastal waters
through numeric nutrient criteriaiportant to maintaining the
ecosystems in these waters angamant ecosystems that are near
shore.

The combined impacts of unband agricultural activities along
with Florida’s physical features and important and unique aquatic
ecosystems make it clear that thereat use of the narrative nutrient
criterion alone is insufficient to ensure protection of applicable
designated uses. Numeric nutrient criteria will strengthen the
foundation for identifying impairedaters, preparing TMDLs and
developing NPDES permits, as wall support the State’s ability to
effectively partner to with poirdnd nonpoint sources to control
nutrients, thus providing the necessary protection for the State’s
designated uses.
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Nutrient pollution in Florida remains a significant and growing
challenge. Recognizing this, Floridashavested tens of millions of
dollars in the collection of data establish the cause and effect
relationship between nutrients andlbgical conditions in order to be
well positioned to establish what tBéate, itself, believes are much
needed numeric nutrient water qualityteria. As discussed above,
despite Florida's considerable datalection and analysis efforts and
outreach with stakeholders to dates State is relying on its narrative
nutrient criterion, the application of which is resource intensive, time
consuming, and less than effective in implementing programs to
protect water quality and prevent impairments of designated uses due
to nutrient overenrichment. Theryesubstantial and widespread
nature of nutrient challenges facky the State and the barriers to
effective implementation associated with narrative nutrient criteria in
Florida, such as the need for nemous, highly technical site-specific
analyses prior to the developmerh water quality-based effluent
limitations in NPDES permits and TMDLSs, strongly support the need
in this case for numeric nutrient criteria to effectively protect
designated uses and prevent impa&nts. In many circumstances,
narrative criteria can be an effee tool for protecting designated
uses, particularly when the scope and nature of the environmental
problem is easily and clearly deéd and derivation of appropriate
control measures can be effeeliwand expeditiously accomplished
(e.g., toxic pollutants and bioassesstagrHowever, achieving faster
and more effective progress in watgrality protection with regard to
nutrients is critical in Florida du® the significant and far-reaching
impacts of nutrient pollution on the unique and highly valued aquatic
ecosystems that exist in the Stdtethis case, numeric nutrient
criteria are needed to protddbrida’s designated uses.

Letter from Benjamin H. Grumbles, Assistadm’r, U.S. Envtl.Prot. Agency, to
Michael Sole, Sec'y, Fla. Dep’t of EttvProt. (“2009 Determmation Letter”) 6-8
(Jan. 14, 2009) (footnotes omeitl) (AR010962-64).

The letter included numerous citais to sources supporting its factual

statements. The letter included a singtere@after accurately setting out the large
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guantity of Florida waters that weirapaired by nutrients, the letter gave
percentages that were incorrectat least incorrectly deribed. There is no reason
to believe that the error affected the anglys that the letter’s factual statements
and analysis were incorrect in any other respect.

IX. The Rule Establishing Numeric Criteria

On January 14, 2010, the Admimggor signed a notice of proposed
rulemaking for numeric nutrient criteriarfélorida’s lakes and flowing waters—
waters that this order refers to akds, springs, and sams. The notice was
published in the Federal Register on Jap2@®, 2010. Water Quality Standards
for the State of Florida’s Lakes and Flag Waters, 75 FedReg. 4,174 (proposed
Jan. 26, 2010) (AR029960). On AugBst2010, the Administrator published a
supplemental notice and request for commerhe Administrator received some
22,000 comments and condwttE3 public meetingsSeeECF No. 188.

On November 14, 2010, the Adminigtrasigned the final rule. It was
published in the Federal Retgson December 6, 201&eeWater Quality
Standards for the State of Florida’skea and Flowing Wats, 75 Fed. Reg.
75,762 (Dec. 6, 2010) (AR086766). The rulseheduled to takeffect on March
6, 2012, but the Administrator has sai@ shay seek to delay the effective date

until June. The rule appliés lakes and flowing watedtatewide, with regional
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differences for flowing waters, but the rudees not apply to flowing waters in the
area designated as the South Florida region.

X. The Litigation

A. The Demand for a Determination

In July 2008, before the Administor made the 2009 determination, five
environmental organizations—collectivelyfgaed to in this order as the Florida
Wildlife parties—filed the first othese cases, Case No. 4:08cv32hey named
as defendants EPA and its AdministratoBver time, 13 entities—the Florida
Department of Agriculture and Consumer Servicé® South Florida Water
Management District, and 11 tradesaciations—intervened as additional

defendant$.

® The five organizations are The Fitta Wildlife Federation, Inc.; Sierra
Club, Inc.; Conservancy of Southwest kdiar, Inc.; Environrental Confederation
of Southwest Florida, Inc.na St. Johns Riverkeeper, Inc.

* For convenience, this order usuatfers only to the Administrator,
without noting each time that EPA itself is also a defendant.

> As set out below, the head of thefaetment of Agriculture and Consumer
Services—the Commissioner of Agriculture—later filed a separate lawsuit. For
convenience, this order usually refers only to the Commissioner, without noting
each time that the Deparént is also a party.

® The trade associations are Fdiar Pulp and Paper Association
Environmental Affairs, Inc.; the Floridéarm Bureau Federati; Southeast Milk,
Inc.; Florida Citrus Mutual, Inc.; Blida Fruit and Vegetable Association;
American Farm Bureau Federation; Flari@tormwater Association, Inc.; Florida
Cattleman’s Association; Florida Emgering Society; the Florida Water
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The Florida Wildlife parties soughtlief under the Clean Water Act’s
citizen-suit provision. It alls a citizen to sue the Admstrator to compel her to
perform a duty that the Act makes nondetmnary. 33 U.S.C. § 1365(a)(2). The
Florida Wildlife parties asserted thtéie 1998 Clean Water Action Plan, or the
1998 National Strategy repodpnstituted a “determination” that Florida’s
narrative nutrient standard w&adequate and a newrsdard was necessary, thus
imposing on the Administrator the nondiscretionary duty to “promptly” publish
proposed new standards, and thehfeirtnondiscretionary duty to adopt new
standards within 90 dayster the publicationSee33 U.S.C. § 1313(c)(4). The
Administrator and intervenors denidthat the 1998 documents constituted a
“determination.”

B. The Consent Decree

The 2009 determination did not renadeoot the Florida Wildlife parties’
claim based on the 1998 documents, beedus publication of new standards
could have been sufficiently promafter the 2009 determination but not
sufficiently prompt after a 1998 determirmati The claim thathe Administrator
made a determination in 1998 thus couddve entitled the Florida Wildlife parties

to relief they could not have obtathbased only on the 2009 determination.

Environment Association tility Council, Inc.; and the Florida Minerals and
Chemistry Council, Inc.
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Even so, the 2009 determination remdiethe 1998 issue less important.
The Florida Wildlife parties filed an aanded complaint—denominated the “third
amended supplemental complaint” becahsee had been two earlier amendments
on other grounds—that added a claimrigref based on the 2009 determination.
The Administrator did not deny—anduwd not plausibly have denied—her
nondiscretionary duty to promptly publlisevised or new standards based on the
2009 determination; that was the whole point of the determination. But at least
some of the intervenors did deny the duty; they asserted that the 2009
determination was invalid.

On August 25, 2009, the Florida Wile parties and the Administrator
moved for entry of a consent decrekhe proposed decree required the
Administrator to sign for publicationby January 14, 2010, one year after the
2009 determination—a proposed rule settimgneric nutrient criteria for Florida
lakes and flowing waters. The proposkstree required the Administrator to
adoptsuch a rule by October 15, 2010hese requirements would not apply,
however, if by the same deadlines theestproposed its own numeric criteria and
the Administrator approved them. dproposed decree imposed analogous
deadlines one year later—on Januddy 2011, and October 15, 2011—for
publication and adoption of numeric nutrient criteria for coastal and estuarine

waters. The proposed decree allowedxiension of a deadline by agreement
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between the Florida Wildlife parties atite Administrator, with notice to the
court. The decree allowenh extension on the Adminiator's motion, without the
Florida Wildlife parties’ consent, in the court’s discretion.

All parties—including the interveng defendants—were allowed to file
briefs, declarations, and other writtendance addressing the motion for entry of
the consent decree. Three aduitil entities filed amicus briefs. The parties
presented extensive oral argumenhe parties were fully heard.

On December 30, 2009, | entered thepmsed consent decree. A separate
order explained at some length that deeree met the standards governing consent
decrees. And the order continued:

One final point deserves memti. The consent decree obligates
the Administrator to do nothing m®than she could voluntarily
choose to do anyway. The Administnahas already determined that
the Florida narrative standard faitsmeet the Clean Water Act’s
requirements. She could publisheaised or new standard for lakes
and flowing waters by January 12010, and for coastal or estuarine
waters by January 12011—and could do so earlier if she chose.
She could adopt a revised or new standard as soon after publication as
the administrative process wowdtdow—and thus by October 15,
2010, or October 15, 2011. Any regd or new standard would have
to comply with the governing pcedural and substantive law and
would be subject to judicial review—but the same is true under the
consent decree. The intenggs challenge the underlying
determination that Florida’s narragistandard is inadequate, but with
or without the consent decreeatldetermination will be equally
subject to challenge—based on thmeastandard of review and with
an equal level of deference to tAdministrator—on judicial review

" These were the Northwest Florida, Southwest Florida, and Suwannee River
Water Management Districts.
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of any revised or new standartihe consent decree has compromised
the intervenors’ rights not at all.

Order Approving Consent Decree, ECF No. 152 at 14-15.

The Administrator has complied withe consent decree. She signed the
notice of proposed rulemaking for lakasd flowing water®n January 14, 2010,
as scheduled. Citing the large numbecaihments, the Administrator moved to
extend by 30 days the deadline for adoptimgle. | granted the motion, extending
the deadline to November 14, 2018eeECF No. 192. The Administrator signed
the rule that daj.

C. The Appeal of the Consent Decree

Two of the intervenors—the Florida Water Environment Association Utility
Council, Inc., and the South Florida W¥aManagement District—appealed the
consent decree. In an opinion issoedAugust 2, 2011, the Eleventh Circuit
dismissed the appeal for lack of standiegsentially agreeing with my ruling that

the 2009 determination—not the consdetree—was the source of any harm

8 On June 7, 2010, the Administraterdathe Florida Wildlife parties filed a
notice that they had agreed to extenddéadlines for the Administrator to adopt
numeric nutrient criteria for South Floadlowing waters, essentially putting those
waters on the same schedatecoastal and esrine waters. ECF No. 184. The
notice also delayed the coastal astuarine deadlines, now requiring the
Administrator to propose a rule by Nawuber 14, 2011, and to adopt a rule by
August 15, 2012. Work on a rule for Sotllorida flowing waters and for coastal
and estuarine waters is going forward, dutile has not been adopted and is not
now at issue in these consolidated cases.
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alleged by the appellant&la. Wildlife Fed’'n, Inc. vS. Fla. Water Mgmt. Dist.
647 F.3d 1296 (11th Cir. 2011).

The Eleventh Circuit did not addreg® validity of the 2009 determination,
because the only order that was onesdp-the consent decree—did not address
the determination’s validity. Indeed, urtiday, no ruling has been made—in this
court or any other—on the validitf the 2009 determination.

D. Challenges to the Determination and Rule

Now pending in 13 separately fildout now-consolidated cases are
challenges to the 2009 deteraiion and to the ruled@pting numeric criteria.
The cases include the aingl action, in which tase issues are pending on a
crossclaim, two actions that were filedeaifthe determinatiobut before adoption
of the rule, and 10 cases filafter adoption of the rufe.

A total of 25 parties assert in 11 oetbases that the determination is invalid

and that even if valid the rule goes fao. These parties include the State of

® Seven cases were origilydfiled in this court’s Pensacola division and, in
accord with this court’s standardagtice for handling tated cases, were
transferred to the Tallahassee divisfoncoordinated proceedings. Without
objection, all 13 cases have been constdid for pretrial purposes. A broader
consolidation order was entered for sixesas Pensacola before the transfer.
Because of that, the clerk opened amig Tallahassee caserresponding with
those six Pensacola cases. Thus thezeeight Tallahass@ase numbers for the
total of 13 cases that weoeiginally filed.
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Florida;° the Florida Commissioner of Agiilture, the South Florida Water
Management District, and 22 othétsThis order refers to the 25 parties
collectively—though somewhat imprecisehas the “state aniddustry parties*

The state and industry qpigs assert that the 2009 determination is arbitrary
or capricious and thus should be aside under the Administrative Procedures

Act. Two of these parties—referred totims order as the “Power and Utility

9 The state’s chief legal officer—thttorney General—filed one of the
cases in the name of the “&taf Florida.” She did naxplicitly assert a claim in
FDEP’s name. The Agriculta Commissioner, throughshown counsel, also is a
plaintiff in that case. It makes no difénce to the outcomehether the Attorney
General intended the plaintiff “State of Florida” to mean, to include, or to omit
FDEP. Nor does it make a difference te tutcome whether the State of Florida,
separate from FDEP, hasmtigng to assert a clainiNo party has challenged the
State’s standing in its own name, nos laay party challengethe Commissioner’s
standing. | conclude that at least giaintiff in that case has standing.

! The 22 are Florida Electric Pow@pordinating Group, Inc.; Florida
Water Environment Association Utilityd@incil; Mosaic Company; CF Industries,
Inc.; Destin Water Users, Inc.; Soialton Utility Co., Inc.; Emerald Coast
Utilities Authority; Okaloosa County Board @founty Commissioners; the City of
Panama City; Fertilizer Institute; Whigprings Agricultural Chemicals, Inc.;
American Farm Bureau Federation; kdlar Farm Bureau Federation; Florida
Fertilizer and Agrichemical AssociatioAgricultural Retailers Association;
Florida League of Cities, Inc.; Floridad8tnwater Association, Inc.; Florida Pulp
and Paper Association Envimmental Affairs, Inc.; Sobeast Milk, Inc.; Florida
Fruit and Vegetable Association, Inc.; Florida Cattlemen’s Association; and
National Cattlemen’s Beef Association.

2 The National Association of Clean Wafsgencies is not a party but filed
an amicus brief in support tie state and industry parties.
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Associations™—also challenge the tlrmination under # Clean Water Act’s
citizen-suit provision and on constitutionabgnds. The citizen’s suit asserts that
the Administrator made the determinationyotd settle the original lawsuit rather
than on the merits. In response to themiastrator's contention that the citizen’s
suit cannot proceed because these issedisecretionary with the Administrator,
the Power and Utility Associations assiidt Congress’s delegation of that
discretion is unconstitional. The Power and Utility #sociations also assert that
treating Florida and its residents diffelgrftom other states and their residents
violates the equal-protection componentrdd Fifth Amendment. Five parties—
imprecisely referred to in this order as the “Destin grd{ip’assert that the
Administrator violated the Regulatory Flexibility Act.

A total of seven partge—all environmental orgarations—assert in two of

the cases that the rule is valid but doeisgmofar enough and thus, to that extent, |

(7))

arbitrary or capricious. These seven partiee the five original plaintiffs, who
have filed a new action aradte referred to in this order as the Florida Wildlife

parties, and two plaintiffs in anothenmeaction, collectively referred to in this

¥ The two parties are the Florida Electric Power Coordinating Group, Inc.,
and Florida Water EnvironmeAssociation Utility Council.

“ The five are Destin Water Usetsc.; South Walton Utility Co., Inc.; the

City of Panama City; Florida League @ities, Inc.; and Florida Stormwater
Association, Inc.
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order as the “Gulf Restoration parti€s. This order referto these seven parties
collectively as the “envonmental parties.”

The parties have filed cross-motidos summary judgment that collectively
address all the claims in all the casesaddition, the Administrator has moved for
judgment on the pleadings on the citizes(st claim and constitutional claims.

The parties have filed multiple briefs and have presented extensive oral argument.
The case is ready for a decision.
Xl.  The Issues

The state and industry parties firsaltnge the determitian that a revised
or new standard is necessary to meetrdguirements of the Clean Water Act.
Success on that claim would invalidate #ntire rule; the Administrator cannot
promulgate a criterion for a state unless a revised or new standard is necessary.
Further, the state and industry parties say éven if the determination is valid, the
lake and stream criteria ancetbefault DPVs are not. Owéthe assertions is that
the Administrator aimed at the wrong tatg-that a criterion must be tied to a
designated use, but the Administratoopigd criteria without establishing a
connection between the criteaad a designated use. A related assertion is that the

Administrator’s criteria are not supporteyg sound science. The state and industry

> These parties are Gulf Restiioa Network and Natural Resources
Defense Council.
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parties do not separately challenge thangpcriterion or the provisions on site-
specific alternative criteria.

The environmental parties support thetermination that a revised or new
standard is necessary. They asserh#dwe criteria are uniformly better than the
preexisting narrative criterion and should gwiaffect as scheduled. But they say
there are substantive and procedural flanvthe lake and stream criteria and
substantive flaws in the spring criterioAnd they challenge the SSAC provisions.
The environmental partiesysthe Administrator shoulbde required to correct the
errors. The environmental partiesmmt separately challenge the DPVs.

Finally, some of the state and indugtarties say the rule is unconstitutional
or that the Administrator violatetthe Regulatory Flexibility Act.

XIll. The Standard of Review

Under the Administrative ProcedurestAa court must set aside agency
action of this kind if it is “arbitrary, cammous, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C786(2)(A). As noted above, this order
uses “arbitrary or capricious” as a shartld reference to the entire standard. The
applicability of the standard to the APAallenges in this case is not subject to
doubt. Indeed, at least one binding aitdecision applied the standard to the

Administrator’s disapproval of state water-quality criterion and the
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Administrator’'s adoption o replacement criterionSee Miss. Comm’n on
Natural Res.625 F.2d at 1274-75.

The Eleventh Circuit has called tlsndard “exceedingldeferential.”

Fund for Animals, Inc. v. Ri¢&5 F.3d 535, 541 (11th Cir. 1996). The court has

explained:

To determine whether an aggndecision was arbitrary and
capricious, the reviewing court “must consider whether the decision
was based on a consideration of thkevant factors and whether there
has been a clear error of judgmeéiitis inquiry must be “searching
and careful,” but “the ultimate steard of review is a narrow one.”
Along the standard of review ctomuum, the arbitrary and capricious
standard gives [a reviewing] court tleastlatitude in finding grounds
for reversal; “[alJdministrative desions should be set aside in this
context . . . only for substantial m@dural or substantive reasons as
mandated by statute, . . . not simplcause the court is unhappy with
the result reached.” The agencyshuse its best judgment in

balancing the substantive issues. The reviewing court is not authorized

to substitute its judgment forahof the agency concerning the
wisdom or prudence of the proposed action.

Id. at 541-42 (emphasis, omissions, andeddrackets by the Eleventh Circuit)

(quotingN. Buckhead Civic Ass’n v. Skinn803 F.2d 1533, 1538-40 (11th Cir.

1990) and citingvarsh v. Or. Nat. Res. Councd90 U.S. 360 (1989)).
More recently, the Eleventbircuit explained it this way:

We “may not set aside an agemaje that is rational, based on
consideration of the relevant factors, and within the scope of the
authority delegated to the agency by the statiwetor Vehicle Mfrs.
Ass’n of U.S., Inc. v. Stakarm Mut. Auto. Ins. Cp463 U.S. 29, 42,
103 S.Ct. 2856, 2866, 77 L.Ed.2d 44383). Under this “narrow”
form of review, we may find a k& arbitrary and capricious where
“the agency has relied on factors which Congress has not intended it
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to consider, entirely failed to cadsr an important aspect of the

problem, offered an explanation fitg decision that runs counter to

the evidence before the agency, asasmplausible that it could not

be ascribed to a differencevrew or the product of agency

expertise.”ld. at 43, 103 S.Ct. at 2867. &Ineviewing court may not

make up for these deficiencies, ialnis to say that “we may not

supply a reasoned basis for the agé&nagtion that the agency itself

has not given.Bowman Transp., Inc. v. RrBest Freight Sys., Inc.

419 U.S. 281, 285, 95 S.Ct. 438, 442, 42 L.Ed.2d 447 (1974).
Ala.-Tombigbee Rivers Coal. v. Kempthqrhé7 F.3d 1250, 1254 (11th Cir.
2007).

The deferential nature of the reviesvespecially important on some of the
issues in this case. Whan issue calls for scientifjadgment, “a reviewing court
must generally be at ithost deferential."Baltimore Gas & Elec. Co. v. Natural
Res. Def. Council, Inc462 U.S. 87, 103 (1983). “When specialists express
conflicting views, an agency must hadiscretion to rely on the reasonable
opinions of its own qualified experts evenas an original matter, the court might
find contrary views more persuasiveMarsh, 490 U.S. at 378.

In short, my obligation is to malkesearching and careful review of the
Administrator’s action but to be “exceedily deferential,” ggecially on matters
calling for scientific judgment.

The same level of deference is appropriate on the constitutional and

Regulatory Flexibility Act claims. Othose, the familiar summary-judgment

standard applies: when the record is viewethe light most favorable to the state
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and industry parties asserting the clairmshe Administrator entitled to judgment
as a matter of law?
XIll. The Merits

A. The Necessity Determination

The Clean Water Act gives a stéte primary role in setting its water-
guality standards. But the Act gives themdidistrator a role as well. The state
must submit its standards to the Administrator for approval. And the
Administrator’s approval of a state sthard does not end the Administrator’s
involvement. Under § 303(c)(4) of the tAthe Administrator must “promptly”
propose and adopt “a revised owiestandard “in any case where the
Administrator determines thatrevised or new standasdnecessary to meet the
requirements of” the Act. 33 U.S.C. § 1313(c)(4).

The question for the Administrattrus was whether a revised or new
standard—specifically a numeric nutriesdhndard—was necessary to meet the
Act’s requirements, or whether, iestd, the existing narrative criterion was
adequate. The Act’s “requireents” include water-quality criteria that are “such as
to protect the public health or welfaenhance the quality efater and serve the
purposes of [the Act].ld. 8 1313(c)(2)(A). The Admistrator has explained that
to “serve the purposes of the Act,”

water quality standards should, evbver attainable, provide water
guality for the protection and progation of fish, shellfish and
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wildlife and for recreation inrad on the water and take into

consideration their use and val[for] public water supplies,

propagation of fish, shellfish awdldlife, recreation in and on the

water, and agricultural, industkiand other purposes including

navigation.

40 C.F.R. 8 131.2.

The Administrator concluded thattimarrative criterion was not getting the
job done. The evidence supporting tdoaclusion was substantial, indeed
overwhelming. A significant portion of tretate’s waters was impaired by nutrient
pollution. The situation had persisted foany years. Thatyithout more, would
support the conclusion that something rezetb be done. And the Administrator
noted that the projectedcrease in Florida’s population was likely to compound
the problem still further.

The Clean Water Act allows the Administrator to conclude that when this
level of pollution has endured, a new wageality criterion is needed. That is
what the Administrator concluded. Thaestion for the court is not whether the
Administrator’s conclusion was correbtjt only whether the conclusion was
arbitrary or capricious. It was not.

The contrary contention of the Staif Florida and its Commissioner of
Agriculture is especially aious. The statagency with primary responsibility in

this field, FDEP, concided long ago that the narrative nutrient criterion was

inadequate and that numeric nutrient criteria were neefleele.g, Letter from
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Jerry Brooks, Deputy Dir., Div. of Water Reédgmt., Fla. Dep’t of Envtl. Prot., to
James D. Giattina, Dir., Water Mgmt.\DjU.S. Envtl. Prot. Agency (Dec. 30,
2003) (AR000767) (“FDEP is committed actimely establishment of numeric
nutrient criteria” and believes they “will ledd further protection of water quality
for Florida.”) At least as shown byiflrecord, in the years from 2003 to 2009 and
indeed right up to today, FDEP never wavered from that position. FDEP spent
millions of dollars studying not whether nuntecriteria were reded, but what the
numeric criteria should be. FDEP’s wagskoduced not a hint that the narrative
criterion was working andwuld be retained.

The analysis to this point shoulddethe matter. But the determination’s
opponents mount additional attacks thaldwt with whether numeric criteria
were and are needed—the only questinder the Clean Water Act—but instead
with other issues. Six of thratontentions deserve mention.

First, the opponents say the Administranade the determination in just
two or three weeks and that this was oig enough to consider the issue fully. It
Is true that an EPA Assistant Adminigtraformally asked the Administrator to
delegate the authority to make aatenination on December 22, 2008; the
Administrator made the delegation oed@mber 29, 2008; and the determination
was made on Januaiy, 2009. But the suggestion that the Administrator first

began work on this in December 2008 could not be further from the truth. The
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Administrator issued formal reports 1998 addressing the need for numeric
nutrient criteria and directing states tovédhem in place by the end of 2003. EPA
and FDEP worked on numeric nutrient adeunabated from at least as early as
2001. EPA said repeatedly that it wounhdke a formal 8 303(c)(4) determination
if it became appropriate. In shortetB009 determination was many years in the
making—Ilong enough by any measure.

Second, the opponents say the Admiaistr did not need to act because
FDEP was itself working toward numenatrient criteria. | assume that the
Administrator had discretion under the statitt consider the ate’s progress as a
factor in the decision whethéo make a determinatidfi. The Administrator
plainly considered the state’s effortsting in the determination letter the work

FDEP had done. But FDEP had beenkimy on numeric criteria since 2001 and

'® This may not be completely clear. By terms, the Clean Water Act calls
for the Administrator to determine onlyhether a revised or new standard is
“necessary” to meet the requirements @f Act, not whether it is “necessary” for
the Administrator, rather than the &tato adopt the new standard. If a new
standard is “necessary” to restore onmtain water qualitythe Act does not call
on the Administrator to decide who shoaldiopt it. Instead, the Act makes that
decision: the Administrator must adopéthew standard, unless the state does so
first. When the Administrator deternaid that the narrative nutrient criterion was
inadequate, the Administrator followedkthtatute to the letter, proceeding to
propose and adopt new crie but saying all along that the Administrator’s
criteria would yield if the state adopted @&n criteria and, asequired by the Act,
the Administrator approved them. Still,9sume that in deciding whether to make
a “determination” at all, the Administtor may properly take into account the
likelihood that a state will correct the problem itself.
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had repeatedly moved back the sched&#BEP originally said it would begin
rulemaking in October 2004. In theapl submitted on December 31, 2008, FDEP
said rulemaking would begin by Janu2g11. There was no end in sight. Had
the question been who should act to address the necessity, a rational conclusion
would have been that the Adnistrator needed to step Up.

The opponents’ third contention that warrants discussion is that the
Administrator changed positions without atlequate explanation. The first
answer is that the Administrator did noclge positions at all. The view that
numeric nutrient criteria should be adopted dated to 1998. The Administrator had
been saying since at least as early 42004 that if the state did not act, the
Administrator would make a § 303(c)(B) determination. When the
Administrator finally did what she hadrig said she would do, it was not a change
of position. Moreover, the Administratwas free to adopt a new position if she
chose, so long as she explained the dewiand it was not arbitrary or capricious.
See FCC v. F@»656 U.S. 502 (2009) (holding that an agency action that is a

change of position is subject to reviewder the same arbitrary-or-capricious

" More recent events fully supperand certainly do not undermine—this
conclusion. FDEP missed even the stib@es in its 2008 plan. And other state
agencies—as shown by their position in titigation—have dug in with vigor to
oppose even the rather obvious propositimat the narrative criterion was falling
short. Had the Administrator not actecgrth are good grounds to doubt that FDEP
would have been able to accomplish WRBEP has long said needs to be done.
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standard as an original action). Thenidistrator explained her decision at some
length in the determinatidetter. And finally, the ssertion that a change of
position somehow undermines a 8§ 303(c)(4Bjermination is flatly at odds with
the statute. A 8§ 303(c)(4)(B) determimatithat a revised or new standard is
necessary iby definitiona change from the Administa’s original decision to
approve the standard thatasing superseded. As a binding circuit decision noted,
“[i]f EPA were bound by its prior approvalthis power [to make a § 303(c)(4)(B)
determination] wouldbe meaningless.Miss. Comm’n on Natural Re£25 F.2d

at 1277.

The opponents’ fourth contention isaththe Administratoacted from a bad
motive, seeking not to apptizte Clean Water Act on the merits but instead only to
settle the original lawsuit. The contemtifails on the law and on the facts. The
contention fails on the law because a reviewing court’'s mission is not to divine an
agency’s “true purpose” but insteaddecide whether, in light of the
administrative record and the agenogi®lanation, the agency’s action was
arbitrary or capricious. The contention fails on the facts because the record is
devoid of any indication that the Admatiator’s true purpaswas anything other
than to apply the Clean Water Act o tlmerits. The Administrator had been
asserting for more than 10 years that nucneutrient criteria wee needed. If my

role were to divine the Administrate true purpose—it is not—my conclusion
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would be that the Administrator’s purposas to apply the Clean Water Act on the
merits based on the agency’s long andesialy held belief that numeric nutrient
criteria were necessary to res@nd maintain Florida’s watels.

The opponents’ fifth contention is that the Administrator improperly singled
Florida out from all the other states. iJlontention too fails on the law and on
the facts. The law is that deciding to take on a major and complicated task—the
establishment of numeric nutrient criterithe Administrator was not obligated to
address the problem in every state or noflee Administratowas free instead to
take on the problem a little at a time,lsng as her action was not arbitrary or

capricious.Cf. FCC v. Beach Commc'ns, In608 U.S. 307, 316 (1993) (noting

18 |f anything, the opponents’ assertion that the Administrator was just trying
to end the litigation and fend off a preeatlthat might require numeric nutrient
criteria in other states as well as in Flarskems to have it backwards. First, the
risk of such a ruling was not high, and the 2009 determination did not end the risk.
A person could have filed a new lawsuit in another state at any time—and still
could—asserting that the 1998 documemtse a determinain. This would
present again precisely the same risk oddverse precedent esisted in this case
before the 2009 determination. Indeedhd 2009 determination affected the risk
of litigation in another statat all, it almost surelincreasedhe risk; a prospective
plaintiff would surely view the 2009 determaition as a successful resolution of the
Florida case. Second, the overall thrusthef opponents’ position on the merits is
not that the Administrator was impermislyilax in her efforts to protect the
environment; their assertion instead igttehe was overly zealous and adopted a
rule that goes too far. This seemsadnsistent with the assertion that the
Administrator did not really believe numeugdteria were needed atl. Third, if,
as the opponents contend, the Administtatgoal was to avoid litigation, issuing
the determination was especially obtusshould have been obvious that the
determination would expandpt end, the litigation, precisely as has occurred. A
person whose goal is to avoid snakessdo& walk headfirst into a swamp.
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that “the legislature must be allowksgtway to approach a perceived problem
incrementally”);Williamson v. Lee Optical of Okl|a348 U.S. 483, 489 (1955)
(noting that a legislature may take oprablem “one step at a time, addressing
itself to the phase of the problem whicleses most acute to the legislative mind,”
and “may select one phagtone field and apply a remedy there, neglecting the
others”). The contention &t the Administrator improperly singled Florida out
fails on the facts because, as the Admiatst spelled out in some detail in the
determination letter, Florida’s climatgeography, waters, amgmographics make
the nutrient-pollution issue different Klorida than in any other stat&ee2009
Determination Letter at 7 (AR010963)-lorida has some 668 endemic species
found nowhere else on Earth, has uniguager-filled cavesrad sinkholes and an
abundance of springs, has the only near-coast shallow coral-reef formations in the
continental United States, and has—10moff its coast—the single richest
concentration of marine &fin the Atlantic Oceanld. The hot, sunny, and damp
climate promotes such undesirabl#comes as algal growth, and the
demographics, including rapid population gtbwrisk further nutrient pollution.

Id. Finally, the quantity of data available in Florida for developing numeric
nutrient criteria far exceeded that in astizer state, making it reasonable for the
Administrator to take on Florida firséyven if—contrary to fact—there were no

other reasons to do sid. at 6 (AR010962)see alsd-la. Dep’t of Envtl. Prot.,
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Nutrient Samples per State in STORET (aading that Florida has more than four
times as many nutrient data as tiext highest state) (AR128687).

The opponents’ sixth contention is that numeric nutrient criteria are not
necessary because FDEP has alreatpkshed a total maximum daily load
(“TMDL”) for many water bodies. Theontention misconceives the structure put
in place by the Clean Water Act. Criteare set in advance for all waters,
impaired and unimpaired. One goal is to prevent a water body from becoming
impaired in the first place. A TMDL, aihe other hand, is established for an
impaired water bodwgfter it becomes impaired. Th&torida has many TMDLSs is
evidence that it has many impaired wateed thus that it needs new criteria to
avoid impairment in the first place. Meover, Florida has many impaired waters
that do not yet have TMDLsEstablishing a TMDL is resource-intensive process
that takes time. As the Administratxplicitly recognized in the determination
letter, numeric nutrient criteria will makemuch easier for FDEP to develop
TMDLs for impaired water bodies. 2009 teamination Letter at 4 (AR010960).
In short, the existence of a substamiamber of TMDLs does not mean numeric
nutrient criteria are unnecessary.

The 2009 determination was not arbitrary or capricious.

Case No. 4:08cv324-RH/WCS



Page 45 of 86

B. The Rule

The Administrator published notice loér proposed rulemaking, received
thousands of comments, responded &émthand adopted a rule. The state and
industry parties challenge the procedasserting, for example, that the
Administrator did not adeqtely respond to all the commis and made changes in
the final rule without adequate noticEhe challenge is Bubstantial. The
Administrator followed the rulemaking regements without fail. The substantial
issue is only whether the rule’s provissoas adopted survive review on the merits
under the arbitrary-or-capricious standard.

The Administrator explained the ruds an effort to translate Florida’s
existing narrative nutrient criterion into meric criteria. Under the narrative
criterion, “nutrient concentrations of a bodfywater [must not] be altered so as to
cause an imbalance in natupapulations of aquatic flora or fauna.” Fla. Admin.
Code r. 62-302.530(47)(b).

Florida interprets the natrae criterion to prohibit noany change in natural
populations of flora and fauna, but onlyy@amfulchange—an “imbalance” in the
pejorative sense of the word. Thus, édsample, in one of FDEP’s plans for
adopting numeric nutrient criteria, FDERd&sdThe State of Florida intends to
adopt quantitative nutrient water qualitastiards . . . to provide a means to

protect state waters from theverse effectsf nutrient over-enrichment.” Water
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Quality Standards & Special Projects Paogr Water Res. Div., Fla. Dep'’t of
Envtl. Prot.,State of Florida Numeric Nu@nt Criteria Development Plaa (Sept.
2007) (emphasis added)R@12229). Similarlyin addressing a permit
application, a Florida admistrative law judge said:

[Petitioners] also contend thiadhe NPDES permit applicant’s]

effluent would permanently change the hydroperiod of the wetlands

within the effluent distribution stem, but they cite no law that

prohibits such a change. Pollutaicharges made in compliance

with all applicable regulations usually change the receiving waters.

The relevant permitting question, therefore, is not whether the

receiving waters are changed, butettter the changes are permissible

under the law.
Lane v. Int'| Paper Co.Cases No. 08-3922, 08-3923, 2010 WL 333011, at *14
(DOAH Jan. 27, 2010)nodified in part on other grounds b@ases No. 08-1964,
08-2074 (DEP March 10, 2010)n another permit case, the administrative law
judge said:

Even though petitioner’s evidence edistied that, eventually, several

tons of nutrients would enterr$ace waters annually, petitioner did

not prove that algal populations wduh fact change as a result, and

did not rebut, therefore, in any mag& way, . . . sworn testimony that

this tonnage would not advergelffect the receiving waters.
Westerman v. Escambia Cnty. Utilities Autbase No. 89-0035, 1990 WL
128579, at *12 (DOAH Feb. 2, 1990hodified in part on other grounds bgase
No. 88-1151 (DEP March 19990). As these authoriseshow, Florida’s narrative

nutrient criterion addressearmful effects, notll effects.
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At least when the narrative criten is so understood, no party has
challenged its validity or has asserted tha inconsistent with, or exceeds the
scope of, the Clean Water Act. By dmtiion, numeric criteria that accurately
translate an admittedly valid narragieriterion are themselves valid.

The challenges extend to the sepacateria for lakes, springs, and streams;
to downstream-protection values or “DPYahd to the provisions authorizing, and
establishing the procedures for adoptisitg-specific alternative criteria. This
order addresses the chalies in this order.

1. Lake Criteria

The Administrator established numetiateria for lakes based on models
and field studies designed to determinegbmt at which an increase in nutrients
can be expected to cause harmful effectfota and fauna. The rule sets numeric
criteria for chlorophyll-a, total nitrogeand total phosphorus. The state and
industry parties assert in effect that the Administrator botched the science,
adopting criteria that are too exacting. eldnvironmental parties also assert that
the Administrator botched the science, though in different respects; they say the
Administrator adopted criteria that aret exacting enough. They also say the
Administrator adopted criteria that anedequate to protect recreational and
drinking-water uses. Thesee all issues of scientific judgment on which, as set

out above, the standard of review istat'‘most deferential. Having made the
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required “searching and careful reviewgonclude that the Administrator’s
decisions were based on sound scienceaamaot arbitrary or capricious. This
section of this order addsses the principal challenges.

a. The Classification Scheme: Color and Alkalinity

The rule classifies lakes accardito their color and alkalinity. The
Administrator chose these characterisbased on substantial data showing that
they influence a lake’s response to incezhsutrients. The rule establishes three
classes: (1) colored lakes, that is, lakes with true color greater than 40 Platinum
Cobalt Units; (2) clear lakes with high alkalinity, that is, lakes with color less than
or equal to 40 Platinum Cobalt Unitsdhalkalinity of more than 20 mg/L CaGO
and (3) clear lakes with low alkalinity, that is, lakes with color less than or equal to
40 Platinum Cobalt Units and alkalinity kefss than or equal to 20 mg/L CaszO

The state and industry parties chagle the Administrator’s classification
scheme, asserting that the Administragmored relevant characteristics beyond
color and alkalinity.

The Administrator acknowledged thather characteristics—including
temperature—may influence biologigakponse to nutrients in lakeSeeU.S.

Envtl. Prot. AgencyTechnical Support Document for U.S. EPA’s Final Rule for
Numeric Criteria for Nitrogen/PhosphosuPollution in Florida’s Inland Surface

Fresh Waterg“Technical Support Document”) 68 (AR087827). But the
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Administrator chose a classification sofebased on color and alkalinity. The
decision was based in part on prior stedieat classified Florida lakes based on
these two characteristic§ee id. The Administrator performed her own analyses
and “found strong associations of TN, TP, andachiith color and alkalinity.”

See idat 81 (AR087840). The Administar also evaluated alternative
classification systems and presented a raktiexglanation for her selection of this
one. See idat 81-83 (AR087840-42). The decision was not arbitrary or
capricious.

The state and industry ppigs also challenge theitaria’s applicability to
highly colored lakes. They say total-nigen and total-phosphorus concentrations
in those lakes do not matter because the ¢akar inhibits algal growth. And they
note the weak relationship in highlyloced lakes between chlorophyll-a and
nutrients. See idat 75 (AR087834) (indicating thdte association between color,
on the one hand, and nutrients or chldrgpa, on the other, weakens as color
increases). The state and industry pad@slude that highly colored lakes should
be exempt from the criteria.

The Administrator originally consided establishing a separate class for
highly colored lakes, but the Administrator ultimately chose to include highly
colored lakes in the same class wittermediatelycolored lakes.See idat 83

(AR087842). The Administrator concluddtht while algal growth in colored
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lakes is limited, it does occur. And tAdministrator concluded that even without
algal growth, nutrient criteria are needectotect colored lakes’ designated uses.
The Administrator also cited evidencattighly colored lakes have expected
nutrient concentrations that are statiglly similar to other colored lakesee id.

at 103-04 (AR087862-63); Chapter 2 Is€iagegory: Proposed Numeric Nutrient
Criteria for the State of Florida’s LakeResponse to Public Comments (“Response
to Public Comments - Lak®) 2-2681 (Nov. 14, 201QAR092027). The decision

to apply to highly colored kes the same criteria thgigy to other colored lakes
was not arbitrary or capricious.

The state and industry qpigs also complain thale classification scheme
fails to account for the naturally highgaphorous levels in West Central Region
lakes and the naturally high chlorophyllexels in reclaimed mining lakes. The
state and industry parties say these lenatsirally exceed the rule’s criteria but
that the lakes support their designated ugesd the state and industry parties note
that the Administrator cannot properly reguan alteration of natural conditions.
Seee.g, Sierra Club, Inc. v. Leavit488 F.3d 904, 920-21 (11th Cir. 2007) (“The
phrase ‘restore and maintain’ [in 33 UCS§ 1251(a)] indicates that Congress
sought to return waterbodies to theatural conditions, not modify waterbodies’
natural conditions.”)see alsd-la. Stat. § 403.021(11) (directing FDEP to

“recognize that some deviations from wajanlity standards occur as the result of
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natural background conditie” and thus directing FDEP not to “consider
deviations from water qualitstandards to be violations when the discharger can
demonstrate that the deviations woutatuar in the absence of any human-induced
discharges or alterations the water body”).

TheAdministratorconsidereatlassifying lakes by region but decided not to
do so. The Administrator concluded thatige with regional classifications would
not differ significantly from the rule ith classifications based on color and
alkalinity. SeeTechnical Support Document at 82-83 (AR087841-42). For
example, alkalinity responds to carbonateks, such as limestone, associated
“with natural elevateghhosphorus levels.1d. at 79-80 (AR087838-39). Regional
differences thus correlate with alkalintyfferences that the rule takes into
account.See idat 68 (AR087827).

Further, the Administrator found theltlorophyll-a correlates with total
phosphorus and total nitrogen in W€sntral Region kes, supporting the
decision to apply the same criteria to WeEsntral Region lakes as to others. U.S.
Envtl. Prot. AgencyTechnical Support Document for EPA’s Proposed Numeric
Nutrient Criteria for FL Inland Surface Fresh Watdr24 to 1-25 (AR006454-55)
(noting a positive relationghibetween chlorophyll-and nitrogen and between
chlorophyll-a and phosphorus in the Bovelley Region—the earlier name for the

West Central Region). The West CahfRegion may have a “unique geology,”
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but the Administrator’s decision to agpghe same criteria to its lakes was not
arbitrary or capricious.

That reclaimed mining lakes may tmeeting their designated uses does not
mean that the rule must carve out for theeseparate classification or an express
exemption. The authority to adoptt@aquality criteria does not depend on a
showing that a water body or group of watedies is not meeting the designated
uses. Indeed, under the Cléafater Act, a state cadiland properly would adopt
criteria even if all its waters were niggy their designated uses; the point is not
just to identify existing impairment but also to measure for and thus help prevent
future impairment. And a iterion is not rendered invaljdst because an example
can be found of a water body that exceeds the criterion but still meets its
designated uses. If, as the state and ingpsirties assert, there is a reclaimed
mining lake with natural levels excess of the criteria,granswer is not to change
the criteria, but to apply to the lake thettled principle that the Clean Water Act
does not require a changerfrmatural conditions. Thaan be done through site-
specific alternative criteria or throughetifMDL process; it need not be done as
part of the rule. The Administrator’'s ds@n not to include ithe rule a separate
classification or express exemption feckaimed mining lakes was not arbitrary or

capricious.
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b. Three Criteria, Not Just One or Two

For each class the rule sets numeriteria for three parameters:
chlorophyll-a, total nitrogen, and totahosphorus. Chlorophyll-a is a response
variable that measures algal growth andegrs an indicator @f lake’s biological
health. In setting the chlorophyll-a criteni the Administrator’'s stated goal was to
maintain the trophic state of the lake.lake’s trophic state reflects its nutrient
conditions and algal pductivity. The Administrator decided that colored lakes
and clear, high-alkalinity lakes should main a mesotrophic state, as these lakes
receive natural nitrogen and phosphonaut but still support a healthy diversity
of aquatic life. For these twclasses, then, the rulegséhe allowable chlorophyll-

a concentration at 0.020 mg/L. In cast, clear, low-alkalinity lakes do not
receive natural nitrogen and phosphanmit from undesling geological
formations, support less algal growth, angébwer chlorophyll-a levels than the
other two lake classes. &Mhule sets the chlorophydicriterion for these lakes at
0.006 mg/L.

The Administrator developed thateria for total nitrogen and total
phosphorus by examining predictive relatioips between these nutrients and the
chlorophyll-a response. The Adminigtraquantitatively estimated chlorophyll-a
responses with linear regressions. Aaeninistrator used the regressions to

establish baseline total-nitrogen and lkgiaosphorus criteria at the 75th percentile
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of the predicted distribution of chloroptid concentrations, given a total-nitrogen
or total-phosphorus concentration. Th@ministrator concluded that the resulting
total-nitrogen or total-phosphorus criterishould maintain a lake’s chlorophyll-a
concentration at a levelipporting designated uses.

The state and industry parties challetiggerule’s requirement that to be
deemed unimpaired, a lake must meetrakte criteria—that lake must meet the
nitrogen and phosphorous criteria eveit theets the chlorophyll-a criterion.
Chlorophyll-a measures alggrowth. Excess algal grdtvis associated with
degradation in aquatic life. The Adnsimator adopted the chlorophyll-a criterion
as an indicator of whether a lake is supporting a balanced population of flora and
fauna. SeeTechnical Support Document &5 (AR087844). The state and
industry parties say that this is enough-attih a lake meeatthe chlorophyll-a
criterion, it does not matter whether is@aimeets the nitrogen and phosphorous
criteria.

The Administrator disagreed, explaigithat while chlorophyll-a is one
indicator of a lake’s biological health,ig not the only indicator. And chlorophyll-

a is sometimes laggingindicator. Gale-force winds, heavy rain, and a storm
surge are reliable indicators of bad weather, but a prudent sailor checks the
barometer in advance. Jsst with nutrient levels: a prudent regulator checks them

in advance of an algal bloom gpike in chlorophyll-a levelsSeeResponse to
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Public Comments — Lakes 212693 (AR092039). Also, criteria are useful not just
to identify impaired lakes but to assess rowbring them back into compliance;
the chlorophyll-a criterion, standing alomkes not serve that purpose as reliably
as separate criteria for nitrogen and phosphor&esid.

The Administrator’s decision to adaogit three criteria and to make them
independently applicable, so that todeemed unimpaired a lake must meet them
all, was not arbitrary or capricious.

c. Modified Criteria

In addition to the baseline criteria, thée provides that the state may derive
a modified total-nitrogen diotal-phosphorus criterion f@ lake if, in each of the
three immediately preceding yeaitse lake’s properly-monitored annual
geometric-mean chlorophyll-a concentoatiwas less than the baseline criterion.
The rule allows the state to do this for aay lake only onceA modified criterion
must be the lower of ambient conditions, on the one hand, or an upper limit
specified in the rule, on the other hand.

The Gulf Restoration parties challerthe provision for modified criteria,
contending that it will allow the state to adopt new water-quality criteria without
the Administrator’s oversight or approvahd that in any event the rule does not
adequately spell out how the statestngdietermine annual geometric-mean

chlorophyll-a concentrations.
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The challenge is unfounded. The raéts out specific conditions that must
be met before modified crit@ can be adopted, and thde sets out an objective
basis for calculating the modified critari The Administrator adopted this
approach to provide appropriate flexibility. Indeed, the availability of modified
criteria blunts the force of some of thatstand industry parties’ complaints about
the rule.

The Administrator may adopt a rule witbnditions—a rule that applies if a
lake is 10 feet deep or its alkalinityasa specified level or if a spill at a gas
station exceeds a specified amount or, as,hka lake meetshlorophyll-a limits
for three successive year&nd the Administrator magdopt a rule that will be
applied based on a site-specific analysign without setting out every detail of
how the site-specific analysis will be conteet That is all the Administrator did
here. Nothing in the Clean Water ActAdministrative Procedures Act prohibits
the practice.

The modified-criteria provision stives arbitrary-or-capricious review.

d. Duration and Frequency

The lake criteria include durati@nd frequency components: a lake is
deemed impaired only if the annual gesint mean of a pameter exceeds the
limit in more than one year out of angnsecutive three. The Gulf Restoration

parties argue with considerable force tieg does not sufficiently protect at least
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one designated use—recreation—if not dledesignated use of class | waters for
drinking water.

The Administrator says that under Ipeeexisting rule, criteria for a water
body with multiple uses must be set‘snipport the most sensitive useSee40
C.F.R. 8131.11(a). The Adnistrator says the most-sensitive use for a Florida
lake is aquatic life, not recreation. Balmost by definition, if a criterion is
sufficient to protect one use (aquatic lif)t not another (recreation), the latter is
the more-sensitive use, at least for purpaddbat criterion. What else could
“more sensitive” mean? In any event, thisw comports with the most natural
reading of § 131.11(a): criteria must bé teesupport all uses, including the most
sensitive.

The question, then, is whether #h@ministrator considered all uses,
including recreation, and reasonably deditieat these criteria are sufficient to
support the uses. While the issue isfne¢ of doubt, | resolve the question in the
Administrator’s favor, giving substantialeight to the standard of review.

Three considerations support theation and frequency provisions. First,
the Administrator cited a lake’s abilitg recover from nutrient spikes without
lasting harm to flora or fauna and notedt harmful effects usually result from
chronic exposure to elevated nutrientdls, not from isolated elevationSeee.q,

Technical Support Documeat 109 (AR087868). Second, the provisions have a
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practical component; the Administrator sdide 3-year evaluation period provides
a sufficient representation of average lakaracteristics in tnmajority of cases,
because it balances both short-term lang-term variation, while not imposing
undue monitoring expectations.” Respots@ublic Comments — Lakes at 2-2935
(AR092281). Third, the Administrator naté¢hat the criteria were developed from
underlying data compiled in@nnual geometric mean#n observed relationship
between a nutrient’s annualean level and a resultitgairm may say little about
whether the same nutrient level, main&ronly for a shorter period, would cause
the same harm. This of course meany tmht the Administrator could not use the
unadjusted annual data totelenine criteria for a shorter period; it does not mean
the Administrator could not make appropeiadjustments or develop other data
addressing shorter periods.

It is clear that the Administratalid consider recreational use, citing and
analyzing the same study on which the Gulf Restoration parties now rely. The
study is anything but compelling, sometinelying on as little as a single user’s
subjective assessment of the effeiclake conditions on recreatiolkeeMark V.
Hoyer, et al.Relations Between Water Chemistry and Water Quality as Defined by
Lake Users in Florida20 Lake & Reservoir MgmR40, 248 (2004) (AR116592).
The Administrator concluded that nutrieand chlorophyll-a levels that are not

high enough for long enough to adversaffiect aquatic life also are not high
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enough for long enough to have a substhatiaerse effect on recreation. The
conclusion survives arbitrary-or-capricious review.

A word also is in order about anothese. The criteriapply not only to
class Il waters but also to class | watefsdesignated use of class | waters is for
drinking water. Itis by no means obviousatlriteria that arsufficient to protect
aquatic life are sufficient to protect uee drinking water. Still, the Gulf
Restoration parties mention this issuéyan passing. And the Administrator
offers two explanations. First, she s#lys criteria are indeed sufficient to protect
the use of class | waters for drinking wat&econd, she notes that the state has
adopted an additional nitrate limit for skal waters in order to protect drinking-
water usesSeeFla. Admin. Code r. 62-302.530(457 his criterion will continue
to apply. See75 Fed. Reg. at 75,807 (to be datl at 40 C.F.R. § 131.43(d)(2)(i))
(stating that the federal criteria wapply except when state water-quality
standards “contain criteria that are mstengent for a particular parameter and
use”) (AR086811). The Administrator adetplg considered the protection of the
drinking-water use of class | waters.

In sum, the rule’s lake criterare based on soundeace and are not

arbitrary or capricious.
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2. Spring Criterion

The spring criterion addresses nitrate nitrogeng)N@d nitrite nitrogen
(NO,), often expressed as nitrate+nitrifditrate+nitrite is the predominant form
of nutrient pollution in springs. ltisnulates the growth of excess algae,
particularly the most common typef nuisance algae in springgngbya wollei
andVaucheria In deriving the nitrate+nitrite criterion, the Administrator reviewed
multiple lines of evidence, including stressor-resparsdyses from controlled
laboratory experiments and field studies.

a. The Nitrate+Nitrate Level

The rule sets the nitrate+nitrite criten at 0.35 mg/L. The Gulf Restoration
parties say this is too high. It is higher than laboratory experiments suggested was
necessary to prevent excess algal growth|dwr than field studies suggested.

The Administrator said the 0.35 level&@aced the uncertainty inherent in
translating controlled laboratory conditions to the field, on the one hand, with the
uncertainty inherent in estimating strassesponse relationgts from field data,

on the other hand. Technicaligort Document at 137 (AR087896).

The Gulf Restoration parties disagréiéhey say the 0.35 level might protect
againstvaucheria but they point to a laboratory study indicating that the
maximum growth rates dfyngbya wollei—a toxic cyanobacterium—occur at

nitrate+nitrite levels below 0.35 mg/lSee idat 132 (AR087891). They also say
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the field studies relied on by the Adnstrator provided no reliable data on the
nitrate+nitrite level necessary to conttgingbya wollei. They say the
Administrator just split the differendeetween the laboratory and field-study
results and that this does ramtequately protect agairistngbya wollei

This is a classic issue for scientifidgment of the kind Congress entrusted
to the Administrator and to which a revieng court should defer. The evidence is
not so one-sided as the Gulf Restanatparties suggesiThe Administrator
reasonably considered field data showangpring’s response to nutrients outside a
highly-controlled laboratory. The field data addressed notloytgbya wollebut
22 other macroalgal taxé&ee idat 133 (AR087892)Based on all the evidence,
the Administrator concluded that 0.280.26 mg/L was a lower boundary for a
spring criterion, as supported by lahtmry studies, and 0.45 mg/L was a higher
boundary, as supported by field studies and change-point analgisas137
(AR087896). The Administrator noted thecertainties inherent in both types of
data and selected a criterion of 0.35 mgilhis scientific judgment was not
arbitrary or capricious.

b. Duration and Frequency

The spring criterion includes thensa duration and frequency components
as the stream and lake criteria: a sprgnpaired only if the annual geometric

mean for nitrate+nitrite exceeds the limit in more than one of any three consecutive
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years. The Gulf Restoration parties motln& same challenge. The analysis set
out above for the lake criteria applies hasawell. The Administrator reviewed

the data and concluded thatra-annual variability was not necessarily associated
with impairment in designated useSee75 Fed. Reg. at 75,785 (AR086789). The
Administrator’s scientific judgmermwas not arbitrary or capricious.

3. Stream Criteria

The Administrator started her wook streams by trying to develop criteria
based on models and fieldidies. But the effort dinot succeed. The observed
correlation between nutrients and results did not produce a consistent pattern.
The Administrator came to doubt that thigproach would yield reliable criteria.

So the Administrator took a differeapproach. The Administrator divided
the state into five regions based on geography and, for each region, identified a
representative sample of minimally-didted streams for which nitrogen and
phosphorous data were availe. She calculated andggeometric means for each
nutrient for each stream and in turn foe sample set of streams. The rule sets
nitrogen and phosphorous criteria at the 90th percentile for four of the regions and
at the 75th percentile for the last; théehence turns on the parameters used to
select the sample streams. Thigecia include durton and frequency
components: a stream is impaired onlthié annual geometric mean for a nutrient

exceeds the limit in more than ookany three consecutive years.
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Each side criticizes the Administra®implementation of this approach.
Thus, for example, each side criticizbe Administrator’s selection of sample
streams. The environmental pastiiticize the duration and frequency
components. These are madtef scientific judgment on which the rule would
survive arbitrary-or-capricious review.

But the state and industry parties pamt more fundamental problem—one
that turns not on scientific judgment lart the substantive law and the requirement
for an agency to provide a reasoned arption of its action. The state and
industry parties say the Administoa aimed at the wrong target.

Identifying the actual target at weh the Administrator was aiming is
difficult. The Administrator says that hemes with the rest of the rule, the goal
was to translate Florida’s existing narratorégerion: “nutrient concentrations of a
body of water [must not] be altered sot@asause an imbalance in natural
populations of aquatic flora or fauna.” aFlAdmin. Code r62-302.530(47)(b).

This was an appropriate godh order to pursue this goal, the right target was a
criterion that would identify @aarmfulincrease in a nutrient level—an increase
that, in the language ofdéiida’s narrative criterion, auld create an “imbalance”
in flora or fauna. This is the targetetAdministrator was shooting at in her initial

approach using models and field studies.
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But when she turned to the sdmpget approach, the Administrator
apparently changed the target, shoohngfor a criterion that would identify a
harmfulincrease in a nutrient level, baitcriterion that would identifgnyincrease
in a nutrient level. Aslbhparties seem to agreanyincrease in nutrients causes a
change in flora and fauna, but noeeyincrease in nutrients causdsaamful
change in flora and fauna. There isudstantial difference, then, between a
criterion designed to identifylsarmfulincrease in a nutrient level, on the one
hand, and a criterion designed to idenéifyyincrease in a nutrient level, on the
other hand.

The conclusion that the Administoa aimed at the wrong target draws
support from three sources. First, the Administrator asdattoral argument that
the Florida narrative criterion appliesany change in flora and fauna and that
Florida so interprets the criten. That is incorrect. Buf, in devising the stream
criteria, the Administrator’s understandings the same as asserted at oral
argument, that is, if th&dministrator set out to anslate the wrong thing, she
aimed at the wrong target.

Second, as discussed in more dégdr in this opinion, for a stream
entering a lake that is in compliance wilkie lake criteriarad for which a model
has not been constructed, the Administiraget the downstream-protection criteria

or DPVs at ambient conditions at the ponitere the stream tars the lake. The
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use of unadjusted ambient conditions makearcdhat at least for that purpose, the
Administrator was shooting at a target intended to ideatfychange in nutrient
levels, not just &darmfulchange. That this was tAeministrator’s target there—
the only other part of the rule not basedmodeling or field studies—suggests that
this was also the Administratortarget for the stream criteria.

Third, and most important, the Adnmstrator set the stream criteria based on
naturally occurring ambient conditionsheise that exist now, on average, in
unimpaired streams—uwithout building in an adjustment for increases in nutrients
that are not harmful. Instead, a streardeemed impaired—in four of the
regions—if a nutrient level exceeds thaB6Po of the sample set. This is the
criterion even though the other 10% are appty unimpaired at a higher nutrient
level. The Administrator explained the 90f@rk in terms that make sense if the
target is a criterion that identifi@my increase in nutrients and thaisy change in
flora and fauna: one can say with somafmence that a stream with a nutrient
level that exceeds that of 90% of thengde set probably has suffered an increase
in nutrients and a resulting change in flora dauna. But if the target is a criterion
that identifies daarmfulincrease in nutrients, theisean unexplained disconnect.
The Administrator has not explainbdw the 90% mark correlates wittharmful

increase in nutrients.
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It may well be that there is affigient correlation. An experienced
environmental scientist might be ablectinclude, as a mattef sound scientific
judgment, that above the 90th percentilarmful change is likely. But a
reviewing court cannot properly make its oamalysis of an issuthat the agency
did not address. Nor can a court “supalgeasoned basis for the agency’s action
that the agency itself has not giverBbwman Transp., Inc. v. Ark.-Best Freight
Sys., InG.419 U.S. 281, 285-86 (1974). The atrecriteria thus cannot be upheld
as an appropriate means of identifyingriant levels that will cause harmful
effects.

To be sure, the Administrator was metuired to aim for the same target as
the state. Instead, the Administratgob was to adopt a “revised or new
standard” meeting the Clean Water Acesjuirements. If the Administrator had
concluded that nutrient critershould be designed to bloaky change in flora or
fauna, not just an “imbalance” as thatstdefines it, the conclusion would be
subject to arbitrary-or-capricious revielwut the fact that the Administrator
disagreed with the state would not be fatal.

This does not, however, save the streameria. The Administrator did not
purport to exercise her judgment in deciding that criteria should be designed to
blockanyincrease in flora and fauna. Shepgmnted instead only to defer to the

state’s judgment—and the state never concludedathahcrease in flora and
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fauna is harmful or that water-qualityiteria should be designed on this basis.
And even if the Administratan fact concluded that iteria should be designed to
block anyincrease in flora and fauna, the rule still would fall, because the
Administrator did not adequately explairettlecision. If there is a basis in sound
science for disapproving any change in flora and fauna—and thus any increase in
nutrients—the Administrator did not cite it.

The Administrator’'s adoption of éhstream criteria, with no further
explanation than given, was arbitrary or capricious.

4. Downstream-Protection Values

The rule includes provisions for downstream-protection criteria that the
Administrator has referred to as “dowmrestm-protection values” or “DPVs.” The
goal was to protect a water body—in thase a lake—from nutrient pollution
introduced through upstream wateB3PVs are limits on nutrients—total
phosphorus and total nitrogen—at a @tnés point of entry into a lake,
denominated the “pour point.” If a nutridevel exceeds the criterion at the pour
point, the entire upstream watershed is deemed impaired.

The rule does not set the actual DRdsa given lake. Instead, the rule
specifies the process for setting the DPVs. The first option is to set a lake’'s DPVs
through a “scientifically defensibleadel” or based on aapproved TMDL. If

DPVs are not set on that basis, the &g’ DPVs for a lake not in compliance
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with the lake criteria—an impaired lake+eahe same as the lake criteria. The
default DPVs for a lake that in compliance with the ke criteria—an unimpaired
lake—are the ambient conditis at the pour point.

a. Having DPVs At All

The state and industry parties challetiggedecision to enact DPVs at all.
The state and industry parties say that DPVs are unprecedented, and they say
DPVs are unnecessary becatlsre are already criterthat govern streams;
complying with those criteria, they sashould be enough. This order invalidates
the stream criteria, temporarily leagiin place only the narrative criterion for
streams. But even when numeric critealke effect for streams, they will not
supplant the usefulness of DPVs.

That DPVs are unprecedented of midoes not mean they should not be
adopted. A better mousap is by definition unprecedented, but it is an
improvement nonetheless. kwover, the concept of giecting downstream waters
Is notunprecedented. To the contrary, egxisting rule has long required that in
“designating uses of a water body anddperopriate criteria for those uses,” a
state—or the Administrator in its steadshall ensure that its water quality
standards provide for the attainmand maintenance of the water quality

standards of downstream watérg0 C.F.R. § 131.10(b).
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Nor do DPVs conflict with streamiteria. DPVs impose an additional
requirement, not a conflicting one. dheason for imposing the additional
requirement makes sense: if a streagoistributing to the impairment of a lake,
the stream is part of the problem, whetbenot it is meeting the separate criteria
applicable to a stream that is mointributing to a lake’s impairment.

The decision to adopt DPVs waot arbitrary or capricious.

b. The DPV Levels

The state and industry parties say that in establishing DPVs, the
Administrator ignored factors other thanestm inputs that contribute to a lake’s
nutrient levels. The state and industrytigasrthus say that DPVs take no account
of such things as natural conditions, dirpoint-source discharges into a lake, and
runoff. And they say DPVs take nocacint of the relative significance of a
stream—whether it is a large or only shtantributor to the lake and indeed
whether the stream will makewreal difference at all.

The answer for DPVs based on miaaggor TMDLSs is that models and
TMDLs do take account of relevant factors. If such a DPV fails to take account of
relevant factorproperly, the DPV will be subject tohallenge, but the possibility
that an error will be made is not a basis for disapproving the rule.

For default DPVs for a lake that dasst comply with the lake criteria—an

impaired lake—the answer is that a #mantribution to an impairment is still a

Case No. 4:08cv324-RH/WCS



Page 70 of 86

contribution. Someone once said that espe in a hole should stop digging. Itis
good advice, and it applies as well to a lalth excessive nutrients. It makes
sense to stop putting in more water with excessive nutrients.

For default DPVs for an unimpairedé& in contrast, the challenge is well
founded. By setting the default DP¥qual to ambient conditions at the pour
point, the rule in effect disapprovasy change in nutrientg&ven a change that
will have no harmful effectThe result is that upon amcrease in a nutrient level
at the pour point, an entire stream sysiemleemed impaire@ven if the increase
Is to a level well below the lake or streaniterion, and even if the change has no
harmful effect on the lake’s flora or faundere, as with the stream criteria, the
Administrator shot at the wrong target, segkto identify not just a harmful effect
on downstream waters, but any change imiewnts at all. As with the stream
criteria, this portion of the te is arbitrary or capricious.

c. Canals

The South Florida Water Management District challenges the
Administrator’s decision to establish DP¥s canals entering lakes. The District
notes, correctly, that a canal that merteansports watdrom one water body to
another is not subject to effluent limitations; the canal does not increase the
guantity of pollutants in g system as a whol&ee Friends of Everglades v. S.

Fla. Water Mgmt. Dist.570 F.3d 1210, 1227-28 (11th Cir. 2009).
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This does not mean, thoughatla canal is exempt fromater-quality
criteria. Effluent limitations and water-qualityiteria are different constructs that
serve different roles undére Clean Water ActSee, e.g., Am. Paper Inst., Inc. v.
EPA 996 F.2d 346, 350 (D.C. Cir. 1993)W]ater quality standards by
themselves have no effect on pollutiore tlmbber hits the road when the state-
created standards are used as the basspézific effluent limitations in NPDES
permits.”);Bethlehem Steel Corp. v. EP288 F.2d 513, 515 (2d Cir. 1976)
(“Thus, although water qualitstandards and effluent limitans are related . . . the
two are entirely different concepts ane thifference is at the heart of the 1972
Amendments.”).

The Administrator has regnized the difference. Friends of Everglades
the Administrator’s position, like the Vil Management District’s, was that
canals are not subject to effluent limitats. The Eleventh Circuit deferred to the
Administrator’s judgment. Here, thoughge Administrator has adopted the
equally reasonable view that canaits subject tovater-quality criteria The level
of deference applied iRriends of Evergladesupports the same result—upholding
the Administrator’s decision.

It bears noting, too, that exetimmg a canal from the DPV provision would
have the effect of exempting not onlyetbanal but also any upstream water that

flows into the canal and thus indirectiytarthe lake. The District has suggested no
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persuasive reason why a stream that Gans&ient pollution of a lake should be
treated differently based on whether theatn’s waters do or do not flow through
a canal on the way to the lake.

In short, canals that the State obfida has denominated as class Il waters
must meet the water-quality @ria that apply to class Waters. That is true for
stream criteria, and it is true for DPV$he Administrator’s decision to apply
water-quality criteria, including DPVs, tanals that are class Ill waters was not
arbitrary or capricious.

5. Site-Specific Alternative Criteria

The Administrator recognized thgpecific conditions may make it
appropriate to raise or lower the nutrienteria for a specific water body or set of
water bodies. The rule thus authorizesg establishes a specific procedure for
adopting, site-specific alternative cri@f‘'SSACSs”). Any person, including the
state, may submit an SSA@mication to the EPA’s Regnal Administrator. The
applicant bears the burden of demonstrating, including with appropriate supporting
documentation, that the proposed SSAGased on sound science and meets the
requirements of the Clean Water Act and its implementing regulations. If the
applicant is not the state glapplicant must give the statotice of the application,
and the state may submit comments. Ad&@ublic-comment p&d, the Regional

Administrator may establistparopriate SSACs for the site.
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The availability of SSACs is an imponiacomponent of the rule. The state
and industry parties correctly note that the availability of SSACs would not save
general criteria not supported by sdwstience. But properly implemented,
SSACs will blunt the force of many of theher criticisms of the rule. Thus, for
example, the state and industry parsag that FDEP did much good work to
establish TMDLs for many sites and that thecisions made in that process should
not be overridden by general criteria theg not as sensitive to the actual
conditions at a site. If irmbd FDEP has accurately assed a site’s conditions and
dealt with nutrient levels through the ™M process, the work can be carried
forward through the adoption of SSACs for the site.

Moreover, SSACs are not a one-way tobhey may raise as well as lower
the criteria for a specific site. The SSAfvision thus may blunt the force of not
only some of the state and industry parties’ criticisms of the rule but also some of
the environmental parties’ criticisms.

Nonetheless, the environmentaltpes challenge the SSAC provision on the
ground that it will allow broadly apmlable changes in criteria without the
safeguards of rulemaking. The answehgt nothing in the Clean Water Act or
Administrative Procedures Act requires rulemaking for a decision of this kind
affecting a specific site. Perhaps recagrg this, the environmental parties say

that the rule would allow the adoptiohan SSAC for a broad area—an entire
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watershed, for example—and that adm-enough SSAC would effect amend
the rule.

| assume without deciding that ahs® point an SSAC could apply to an
area so broad that rulemaking would bguieed. Still, the possibility that the
Regional Administrator will in fact adopin SSAC that broad seems remote. It
will be time enough to address the validitysoich an SSAC whemne is approved.
Until then, the environmental parties’ dleage to such an SSAC is not ripe for
judicial review. Seee.g, Nat'| Park Hospitality As’n v. Dep't of Interior 538
U.S. 803, 807-08 (2003%bbott Laboratories v. GardngB87 U.S. 136, 149
(1967).

In asserting the contrary glenvironmental parties ciiEPAv. National
Crushed Stone Ass’d49 U.S. 64, 72 n.12 (1980} here the Court held ripe a
challenge to a provision governing Federal Water Pollution Control Act variances,
noting that EPA had taken a definitive position on the substantive issue before the
Court. EPA had not yet applied theypision to a specific application for a
variance, but it was clear that there wolbddapplications and that the provision
would be applied and wouldake a difference; the subative issue before the
Court was going to be presented, andn. Under thosarcumstances, the
substantive issue was ripe. Here, in castt the substantive issue of whether an

SSAC is so broad that it requires migking may not—indeed probably will not—

Case No. 4:08cv324-RH/WCS



Page 75 of 86

ever be presented at all. And while the Administrats taken the definitive
position that an SSAC can apply beyorspacific water body—a position that as
set out above is unobjectionable—themidistrator has taken no definitive
position on just how broad any actual SSAC should in fact be. The ripeness
doctrine exists to preveatcourt from being drawn infast such hypothetical
iIssues as this.

The rule’s SSAC provisionse@not arbitrary or capricious.

C. The Citizen’s Suit and the Administrator’s Discretion

The Clean Water Act authorizes “acijizen” to sue “the Administrator
where there is alleged a failure of hdministrator to perform any act or duty
under this chapter which is not discretipnaith the Administrator.” 33 U.S.C.

§ 1365(a)(2). The Power and UtilitysBociations challenge the necessity
determination not only under the Admimegive Procedures Act but also under this
citizen’s-suit provision.

The claim fails because the dgon whether to make a necessity
determination is “discretionamnyith the Administrator.”ld. This conclusion is
obvious from the Clean Water Act itself aisdsupported by the cases that address
the issue.See, e.g., Nat'l Wildlife Fed’'n v. Brownd27 F.3d 1126, 1131 (D.C.

Cir. 1997) (dismissing a citizen’s suitagst the Administrator for lack of a

nondiscretionary duty and noting that the Administrator’s decision whether to
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adopt a revised or new standard for aestaisubject to review under the APA, not
in a citizen’s suit)Nw. Envtl. Advocates v. EP268 F. Supp. 2d 1255, 1261 (D.
Or. 2003) (characterizing as discretionthe Administrator’s authority to
determine whether a revised new criterion is necessaryThe Power and Utility
Associations have cited no case te tontrary, and | am aware of none.

This conclusion also comports witte law of the circuit. Thus, for
example, irPreserve Endangered Areas of Cabblistory, Inc. v. U.S. Army
Corps of Engineets87 F.3d 1242, 1249-50 (11th Cir. 1996), the Eleventh Circuit
upheld the dismissal of citizen’s-suit claims challenging the Administrator’s
discretionary decision not to overrule #themy Corps of Engineers’ issuance of a
wetlands permit. Here, asette, the citizen’s-suit chalige to the Administrator’s
discretionary decision cannot go forward.

The Power and Utility Associations assert, though, that the Administrator
improperly exercised her discretion, makithe necessity determination not on the
merits but instead for the purpose dftlegg the earlier lawsuit. The Power and
Utility Associations say the Administratbad a nondiscretionary duty to consider
only proper factors, not improper ones.

This is nothing more than an abuse-@fedetion claim cagh other terms.

It is an effort to avoid Congress’s dgioin to authorize a citizen’s suit only to

enforce a nondiscretionary duty, not a d&ionary one. Courts have repeatedly
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rejected similar effortsSee, e.g., Maier v. ERA14 F.3d 1032, 1039 n.12 (10th
Cir. 1997) (“[T]he limited jurisdiction grantkto the district court [to entertain a
Clean Water Act citizen’s suit] woulak rendered boundlegsan abuse of
discretionwere considered to be a ‘failure to performoamdiscretionaryact.’ ”
(citation omitted) (emphasiadded by the court Maier)); Sun Enters., Ltd. v.
Train, 532 F.2d 280, 288 (2d Cir. 1976) (holditngit a citizen’s suit is unavailable
when the plaintiff does not challengetfailure to performa nondiscretionary
duty, but instead challenges the mannewhich a duty was performedyat’l
Wildlife Fed’'n v. U.SArmy Corps of Eng’'rs404 F. Supp. 2d 1015, 1022 (M.D.
Tenn. 2005)Nat’l Wildlife Fed'n v. BrownerNo. 95-1811 (JHG), 1996 WL
601451, at *5 (D.D.C. Oct. 11, 1996) (atinding the discretionary nature of a
necessity determination “places it beydhd reach of the citizen suit provisions”
of the Clean Water Actgff'd, 127 F.3d 1126 (D.C. Cir. 1997).

In asserting the contrary, thewar and Utility Associations CitRITE
Research Improves the Environment, Inc. v. Co888 F.2d 1312 (5th Cir. 1981).
In that rather unique case, the Administratfused even to consider the merits of
a grant applicatiorexplicitly resting the decision on a geographic limitation that
had no support in the statute and instead was precisely contrary to a recent

statutory amendment that Congress adopted to allow projects of this very kind to

proceed. Under those extraordinary geinstances, the court allowed a citizen’s-
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suit challenge to the Administrator’'s awii The case haw application here,
where the Administrator did not explicithgst her decision on an improper factor;
to the contrary, the Administrator satle considered—and the record makes clear
shedid consider—factors properly withingrscope of her discretion under the
statute. The challengersRITE said the explanation given by the Administrator
violated the statute. The challeng@ere, in contrast, do not say the
Administrator’s explanation violated thesite; they say that it was not the true
explanation and that instead the Admetrator made the decision for a secret,
unacknowledged reason. They say the seeeston violated the statute. Nothing
in RITEauthorizes a claim of this kindAnd allowing such a claim would
effectively repeal the statute’s ban on allemge to a decision that is discretionary
with the Administrator. Rare or nonexst would be a case in which an artful
pleader could not assert that the Adrsiirator actually considered factors other
than those she explicitly identified.

Finally, the Power and Utility Associations say that if the statute indeed
makes a decision of this kind discretionaiyh the Administrator, then the statute
violates the constitutional ban on wnstrained delegain of Congress’s
legislative authority. The contentionptainly wrong. Congress may delegate
authority so long as it provides an “intelligible principle” governing the exercise of

the delegated authoritySee Mistretta v. United Stafe88 U.S. 361, 372 (1989)
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(quotingJ.W. Hampton, Jr., & Co. v. United Stgt@36 U.S. 394, 409 (1928)).
The Clean Water Act provisin governing a necessity determination easily meets
this standard. It allows the Adminigioato make a detenmation only when “a
revised or new [water-qualitytandard is necessaryrtweet the requirements of”
the Clean Water Act. 33 U.S.€1313(c)(4)(B). This is an “intelligible principle.”
See, e.g., Whitman v. Am. Trucking AsB3 U.S. 457, 474-76 (2001)
(upholding a statute requirirthe Administrator to set air-quality standards at the
level that is “requisite”)Touby v. United State500 U.S. 160, 166-67 (1991)
(upholding a statute authorizing actiwhen “necessary to avoid an imminent
hazard to public safety”).

In asserting the contrary, the Povaed Utility Associations point to the
Administrator’s assertion in this litigatiahat her authority is “unfettered See,
e.g.,Case No. 4:09cv428, ECF No. 13 at Caise No. 4:09cv436, ECF No. 11 at
15. By this the Administrator plainldid not mean that her authority is
unconstrained by the intelligible principle under which Congress delegated the
authority. And in any event, the cadmstionality of a congrssional delegation of
authority is determined by the terms o thtatute that makes the delegation, not by
the adjectives that an agerslawyers use in a legal brief. The assertion that the

statute makes an unconstitutional deleatf congressional authority is wrong.
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In sum, the Power and Utility Associations may challenge the necessity
determination under the APA, and indgbdy have done so. They may not,
however, challenge the detamation under the statute’s citizen’s-suit provision,
which applies only to nondiscretionary dstieAnd the Administrator’s authority,
while discretionary, is constrained by ateihgible principle and thus does not run
afoul of the nondelegation doctrine.

D. Equal Protection

The Power and Utility Associations aggbat the necessity determination
and resulting rule violate the Fifth Amendment’s equal-protection component
because they treat Florida and Floridadests differently from similarly situated
states and their similarly situated citizenThe claim fail®n the law and on the
facts.

First, it is not at all clear thatdecision by the federal government to adopt
different rules for different states—even if the states are indeed similarly
situated—is an equal-protection violatior ruling that treataig similarly situated
states differentlys an equal-protection violatiomould call into question a wide
array of statutes and rules that h&weg been enforced without controversy.
Indeed, the Power and Utility Associatiahemselves—and all the other state and
industry parties—seem tosiston different treatment in different states; they say

the Clean Water Act critershould be those adopted by the State of Florida, not
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the Administrator. Almost by definitionf, each state adopts its own standards,
the standards will be diffené—and similarly situated citizens of different states
will be treated differently. But underdlPower and Utility Associations’ equal-
protection theory, allowing each stateatdopt its own water-quality standards—
and enforcing the standards as a mattéeadral law—woulde unconstitutional.
This is plainly not the law’

Moreover, to survive equal-proteati review, government action of this
kind need only have a rational basiEhe question—at most—is whether the
Administrator could rationally choose to keaa necessity determination and adopt
this rule for Florida while not taking thersa action for other states. As set out in
section XIII.A. above, Florida’s climatgeography, watergnd demographics
make the nutrient-pollution issue differentFlorida than in any other stat&ee
2009 Determination Letter at(AR010963). As also set out above, the
Administrator, like other units of govement, need not take on all phases of a
problem at once; the Admstrator may instead proceed incrementally, starting in

one state before proceeding to othet$. Beach Commc’ns, IncG08 U.S. at 316;

¥ There must be hundreds if not thands of instances where federal law
treats similarly situated citizens of diffetestates differently. Examples can be
found in tax and regulatory statutesesging statutes, criminal statutes, and
others. Just one minor example from a case that went to trial in this court almost
simultaneously with the submission oétRower and Utility Associations’ equal-
protection theory: under 18 U.S.C. § 242 very same sexbieonduct may be a
federal crime in one state but not dr@t This is not unconstitutional.
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Williamson 348 U.S. at 489. Finally, eventife Administrator needed a further
rational basis for starting in Florida rattiean elsewhere, she had one: Florida has
far more available nutrient data tharyather state, making it reasonable for the
Administrator to start in Florida.

The necessity determination and rdéenot violate the Fifth Amendment’s
equal-protection component.

E. The Requlatory Flexibility Act

The Regulatory Flexibility Act (“RFA) requires an agency promulgating a
rule that will have a “significant econooimpact on a substantial number of small
entities” to “prepare and rka available for public commé an initial regulatory
flexibility analysis . . . [that] describe[#je impact of the proposed rule” on those
entities, and to publish a “final regulatory analysis” with the final rdee5
U.S.C. 88 603, 604, & 605(b). A small entihay be a small foprofit or not-for-
profit enterprise or local governmertiee id§ 601(6).

But an agency need not make an ihbiafinal regulatory-flexibility analysis
if the agency “certifies thahe rule will not, if promlgated, have a significant
economic impact on a substahtimmber of small entities.ld. § 605(b). A rule
will have a “significant impact” on amall entity only when the rule widlirectly
applyto the small entity.See Mid-Tex Elec. Coop. v. FER(Z3 F.2d 327, 342-43

(D.C. Cir. 1985) (citing 5 U.S.G 603(b)(3) & (b)(4)).
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The Administrator certified that thmumeric nutrient rule will not have a
significant economic impact on a sulygtal number of small entities. She
therefore did not issue an initial or fimalgulatory-flexibility analysis. Some of
the state and industry parties sagttthis violated the RFA and that
implementation of the rule should baytd until the Administrator makes the
required analysis.

The Administrator’s certification is usgailable. The rule and its numeric
nutrient criteria onlyndirectly impact small entities. Thdirecteffect is on the
State of Florida.See75 Fed. Reg. at 75,8¢AR086807). It will fall to the state to
implement the criteria. The state yndo so, for example, through limits in
National Pollutant Discharge Eliminah System (“NPDES”) permits, and the
limits may exactly match theitgria. But nothing mandagehat result. When, as
here, a rule’s only effecin small entities will be indact, an agency may properly
make a no-impact certificatiorbee, e.g., Michigan v. EP213 F.3d 663, 688-89
(D.C. Cir. 2000) (per curiam) (upholdirggno-impact certification because the
Administrator’s requirement that a state revise its state implementation plan to
reduce nitrous-oxide emissions did not directly regulate small entities; it was left to
the state to determine which entitiesduld regulate in order to obtain the

required reduction).
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This conclusion makes it unnecesstryeach the Administrator’s
alternative contention that even if leartification was improper, the rule would
still be valid, because she performed ttery analysis the RFA would have
required. See, e.g., Envtl. Dettr., Inc. v. EPA344 F.3d 832, 879 (9th Cir. 2003)
(“Any hypothetical noncompliance [with tHeFA] would thus hae been harmless,
since the available remedy would simpdguire performance of the economic
assessments that ERctually made.”)

Conclusion

The Administrator’sdeterminatiorthatFlorida’s narrative nutrient criterion
is inadequate and that a revised or new standard issagdor Florida waters to
meet the Clean Water Act’s requiremeistsiot arbitrary or capricious. The
Administrator’s rule setting numeric nutrient criteria also is not arbitrary or
capricious except in two respects. Thean criteria—at least without a further
explanation—are arbitrary or capricioudnd so are the default downstream-
protection values for unimpaired lakes. For these reasons,

IT IS ORDERED:

1. It is declared that the Administraitealidly determined that revised or
new standards for nutrients are necesfar¥lorida’s waters to meet the Clean

Water Act requirements.
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2. It is declared that the Adminrsttor’s rule setting numeric nutrient
criteria, to be codified at 40 C.F.R. § 183,.is valid in all respects except these:
the stream criteria and the default dotseam-protection criteria for unimpaired
lakes are invalid. Each valid provisiontbk rule will take effect on March 6,
2012—or an extended date approved bycthat under section X of the consent
decree—unless by that date the provigias been superseded by a Florida rule
that the Administrator has approved.

3.  The consent decree remsiim effect and is modified to include these
additional requirements. By May 22012, the Administrator must sign for
publication a proposed rule, sign for publication a filaule, that sets numeric
nutrient criteria for Florida streams thaéamot in the South Florida region. By
May 21, 2012, the Administrator must sifgm publication a proposed rule, or sign
for publication a final rule, that sedefault downstream-protection criteria for
unimpaired lakes, unless by that date the Administrator has filed a notice that she
has decided not to propose or adopt suithr@, together with an explanation of
the decision. The May 21 deadline mayeéended only as provided in section X
of the consent decree.

4.  The summary-judgment motions, EQlos. 272, 277, 278, 280, 282,
283, 284, 285, 299, and 303, aramged in part and denied jpart, as set out in this

order.
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5.  The Administrator’'s motion foudgment on the pleadings, ECF No.
214, is granted.

6. In each of these caséBle clerk must enterf@ederal Rule of Civil
Procedure 58 final judgmentdxd on this order.

7.  The court retains jurisdiction t&nforce the consent decree, as
modified, and to tax costs and attornefges. The deadlinfer a motion to tax
costsseelLocal Rule 54.2, or a motion fordeetermination of entitlement to a fee
award,seeLocal Rule 54.1, is extended to 30/dafter (a) the deadline for filing a
notice of appeal from the judgment on the itserf no appeal is filed in any case,
or (b) if an appeal is filed, the date of issuance of themasidate of the United
States Court of Appeals for the Eletle€ircuit affirming the judgment or
dismissing an appeal. No motiontéx costs or for the determination of
entitlement to a fee award may be filed ptwmthe resolution all appeals (or, if no
notice of appeal is filed, prior to themration of the deadline for filing a notice of
appeal).

SO ORDERED on February 18, 2012.

$Robert L. Hinkle
UnitedStatedDistrict Judge
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