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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

SUPPORT WORKING
ANIMALS, INC., etal,

Plaintiffs,
V. CASE NO.: 4:19¢cv570MW/ MAF

RON DESANTIS, in his official
capacity as Governor of the State
of Florida, et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS' MOTION TO DISMISS

This is a constitutional challenge to a recent amendment to the Florida
Constitution prohibiting commercial dog racing in connection with wagering.
Plaintiffs allege that the amendment violates the Takings Clause (Count I), the Equal
Protection Clause (Count I1), the ContsaCtause (Count lll)and the Due Process
Clause (Count IV)ECF No. 24 Defendantsnoveto dismiss Plaintiffs Amended
Complaint in its entirety. ECF No. 33.

Defendants argue Plaintiffs’ claims should be dismissed for lack of subject
matter jurisdiction and for failure to state a clakor the reasons stated below, this
Courtfinds thatit has jurisdiction over some, but not all, Rikintiffs’ claims but
finds Plaintiffs have failed to plausibly allege thenendments urconstitutional

Accordingly, Defendants’ motion to dismiss GRANTED.
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|. Legal Standard

This Courtaccepts the allegations in the Amended Complaint as true and
construes them in the light most favorable to PlamtBee Hunt v. Amico Props.,
L.P., 814 F.3d 1213, 1221 (11th Cir. 201@)o withstand a motion to dismiss under
Rule 12(b)(6), a complaimhust include ‘enough facts to state a claim to relief that
Is plausible on its face. Itd. (quotingBell Atl. Corp. v. Twomb\650 U.S. 544, 570
(2007)). “A ‘claim has facial plausibility when the plaintiff pleads factual aunte
that allows the court tdraw the reasonable inference that the defendant is liable for
the misconduct alleged.’Itl. (quotingAshcroft v. Igbal556 U.S. 662, 678 (2009)).
“Plaintiff's allegations must amount to ‘more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not dd.’ (quoting
Twombly 550 U.S. at 555)[his Courtlimits its “considerdéion to the wellpleaded
factual allegations, documents central to or referenced in the complaintaiedsm
judicially noticed.”La Grasta v. First Union Sec., In@58 F.3d 840, 845 (11th Cir.
2004)(citations omitted).

A Rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction “can
be asserted on either facial or factual groun@aimichael v. Kellogg, Brown &
Root Servs., Inc572 F.3d 1271, 1279 (11th Cir. 20@8ixation omitted). A facial

challenge occurs when, as here, Defendhase their challenge to subject matter



jurisdiction solely on the allegations in tAenended ©mplaint.ld. In considering
Defendantsfacial challenge, this Court must taRkintiffs’ allegations as trudd.
Il.  Factual Background

The pertinent facts, accepted as true and construed in the light most favorable
to Plaintiffs, are as follows. Dog racing is part of Florida’s{pawtuel industrySee
Am. Compl. [ECF No. 24] § 33.he parimutuel industry mainly consists of venues
conduting parimutuel sports such as horse racargl greyhound racingee id.
1 60. Greyhound racing has been a legal and thriving industry in Florida since the
state legislature legalized gambling on dog races in 163%.9.Today, a web of
state statutesnd regulations form a comprehensive regulatory regouerning the
industry.See idf{ 9, 35

In the leadup to theNovember2018 General Election, the “stars aligned
against the greyhound industry with conservatives and liberals alike using their
united political warchests to deprive the greyhound industry of their livelihoods
....71d. 1 42. Prominent political figures, the Humane Society of the United States,
and the Animal Law Section of the Florida Bar lobbied successfully during the

Constitutional Revision Comnsisionprocess to havan amendment (“Amendment



13") placed on the ballot in the November 2018 Gendeadtien Id. 1 3945.0n
November 6, 2018, 69.1% Bforidavoters approved Amendment 1See id{ 23.

Amendment 13 is now codifieds article X, section32 of the Florida
Constitution. It states:

The humane treatment of animals is a fundamental value of the people
of the State of Florida. After December 31, 2020, a person authorized
to conduct gaming or pamutueloperations may not race greyhounds

or any member of th€anis Familiarissubspecies in connection with
any wager for money or any other thing of value in this state, and
persons in this state may not wager money or any other thing of value
on the outcome of a live dog race occurring in this state. The failure to
conduct greyhound racing or wagering on greyhound racing after
December 31, 2018, does not constitute grounds to revoke or deny
renewal of other related gaming licenses held by a person who is a
licensed greyhound permitholder on January 1, 2018, and does not
affect the eligibility of such permitholder, or such permitholder’s
facility, to conduct other parnutuel activities authorized by general
law. By general law, the legislature shall specifyilcor criminal
penalties for violations of this section and for activities that aid or abet
violations of this section.

Consequentlyas of January 1, 202licensed Florida patnutuel operators will be
forbidden from racing any dog in Florida in connection with a wager and all persons

in Florida will be prohibited from wagering on live dog races which occur in Florida.

1 A proposal requires approval by 60% of the voters to {Sessla. Constart. XI, § 5(e).
This election result is taken from the Florida Department of State webs8ee
https://results.elections.myflorida.com/Index.asp?ElectionDate=11/6/2018&DWDE= (last
visited April 24, 2020).This Court takes judicial notice of the publicly filed election results, as
they are “capable of accurate and ready determination by resort to sources wh@sxy aacumot
reasonably be questied.” Fed. R. Evid201(b)(2);see Martinez v. Busi234 F. Supp. 2d 1275,
1307 n.36 (S.D. Fla. 2002).
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Plaintiffs, owners of businessesHiorida’sgreyhound racing industry and an
organization dedicated to protecting the rights of owokvgorking animalsassert
claims against DefendafRon DeSantis, in his official capacity as Florida Governor
(“the Governor”), Laurel Lee, in her official capacity as Florida Secretary ¢t Sta
(“the Secretary”), and Ashley Moody, in her official capacity as Florida Attorney
General (“the Attorney General”).

lll.  Jurisdictional Issues

This Court will first explain why this case need not be dismissed for lack of
subjectmatter jurisdiction.As explained belowpPlaintiffs have standing, their
claims are ripedr review andthe Eleventh Amendment does not bar Plaintiffs’
claims against thAttorney Generat

A. Standing

“Standing ‘is the threshold question in every federal case, determining the
power of the court to entertain the suit. CAMP Legal Def. Fund, Inov. City of
Atlanta 451 F.3d 1257, 1269 (11th Cir. 2006) (quotiffgrth v. Seldin422 U.S.

490, 499 (1975)). A party has standing to sue if they have suffered an injury in fact

2While “the Eleventh Amendment is not jurisdictional in the sense that courts musssddr
it sua sponte[the Eleventh Circuit] h[as] held that Eleventh Amendment immunity sounds in
jurisdiction since it entitles the recipient to bypass the burdens of litigatanmling v. Sety of
Ga, 761 F. App’x 927, 930 (11th Cir. 201@er curiam)seeThomas v. U.S. Postal Sers364 F.
App’x 600, 601 n.3 (11th Cir. 2010) (“[A] dismissal on sovereign immunity grounds should be
pursuant to Rule 12(b)(1) because no subjetier jurisdiction exists.”).
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which is fairly traceable to the defendant's conduct and which is likely to be
redressed by a decision in their favanjan v. De$. of Wildlife, 504 U.S. 555, 5690

61 (1992). Defendants claim Plaintiffs have failed to allege any of the three edement
of this rule—that is, they contend Plaintiffs have not alleged an injury in fact, have
not alleged a causal connection to Defendants’ conduct, and have not alleged their
claims are redressable. Defendants are incorrect on eacH point.

Plaintiffs make numerousllegations in the Amended Complaint that
demonstrate an injury in faetnamely, the economic loss resulting from their
impending inability to operate businesses in thepautuel dog racing industriaee
Adinolfe v. United Techs. Cor68 F.3d 1161, 1172 (11th Cir. 20125 ¢onomic
harm . . . [is] a wellestablished injur[yjn-fact under federal standing
jurisprudence); Ford v. Strange580 F. App’x 701, 710 (11th Cir. 2014) (inferring
economic harm to employees and associated businesses causeatebiavst
eliminating gambling operations)Plaintiffs’ injury is certainly imminent.
Amendment 13 sets a date cerailanuary 1, 202%ton which Plaintiffs will be
forbidden from carrying on with their businesses and will face civil or criminal

penalties if hey fail to comply.SeeACLU of Fh., Inc. v. MiamiDade Qy. Sch

3 Although this Court concludes that Plaintiffs’ claims ultimately fail on the merits, “one
must not ‘confus[e] weakness on thents with absence of Article Ill standing.’Ariz. State
Legislature v. Arizindep.Redistricting Comrn, 135 S. Ct. 2652, 2663 (201&juotingDavis v.
United States564 U.S. 229, 249 n.10 (2011)).
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Bd.,557 F.3d 1177, 1194 (11th Ci2009)(standing shown in prenforcement
challenge where the claimed injury was “pegged to a sufficiently fixed period of
time”); see alsovirginia v. Am Booksellers Asn, Inc, 484 U.S. 383, 393
(1988)(“We are not troubled by the penforcement nature of this suit. The State

has not suggested that the newly enacted law will not be enforced, and we see no
reason to assume otherwise. We conclude that the plaintiffs have alleged an actual
and wellfounded fear that the law will be enforced against thenMreover,
Plaintiffs are already experiencing the effects of this impending deadline, as their
employees have started to leave, presumably in seajohsoin industries that are

not scheduled to become illegal within a ye&aaeAm. Compl. T 20. Accordingly,
Plaintiffs have established “a realistic danger of sustaining a direct injury as a result
of [Amendment 13]'s operation or enforcement that is reasonably pegged to a
sufficiently fixed period of time and which is not merely hypothetical or
conjectural.”SeeFla. ex rel. McCollum v. U.S. Dep’t of Health & Human Servs.

716 F. Supp. 2d 1120, 1147 (N.D. Fla. 200dfation and quotation omittedpa.

Latino All. for Human Rights v. Governor of G&91 F.3d 1250125758 (11th Cir.
2012)(“When, as here, plaintiffs file a penforcement, constitutional challenge to

a state statute, the injury requirement may be satisfied by establishing acrealist
danger of sustaining direct injury as a result of the statute’s operation or

enforcement.”)citation and quotation omitted).



Defendants’ arguments regarding the second and third elements of standing
are both based on their erroneous contention thag¢ wbrihe Defendants have
enforcement authority for Amendment 13 and are therefore neither the cause of
Plaintiffs’ injuries nor are they able to redress them. “In the context of this pre
enforcement challenge to a legislative enactment, the causatiomelgéoas not
require that the defendants themselves have ‘caused’ [plaintiffs’] injury by their ow
acts or omissions in the traditional tort sense; rather it is sufficient that the ‘injury is
directly traceable to the passage of [Aet].” ” Reprod. Health Servs. v. Strange
204 F. Supp. 3d 1300, 1318 (M.D. Ala. 201gyotingGa. Latino All, 691 F.3d at
1260).For the reasons explained bel@ee infraSection IIl.C the Attorney General
has the authority to enforcdmendment 13, and Plaintiffs’ injuriesre directly
traceable to the passage of Amendment 3&e id (finding causation element
satisfied where “the plaintiffs’ realistic danger of sustaining direct injury asuli res
of the defendants’ enforcement of the Act is fairly traceable to thetapedd the
statute”);Ga. Latino All, 691 F.3cat 1260 & n.5 (“Each injury is directly traceable
to the passage of [the act] and would be redressed by enjoining each provision.”).

Finally, Plaintiffs’ injury would be redressed by a judgment declaring
Amendment 13 unconstitutional and enjoining its enforcentgeat.Latino All, 691
F.3d at 1260Reprod. Health Sery204 F. Supp. 3d at 1319 (finding redressability

element satisfied where “an order can be fashioned to declare the challenged portions



of the Act unconstitutional and/or enjoin the defendants from criminal enforcement
of [the statute] against plaintiffs”).

For these reasons, this Court finds that Plaintiffs have sufficiently established
standing to bring their claims at this stage of the mdicgs?

B. Ripeness

“Ripeness is peculiarly a question of timing. Its basic rationale is to prevent
the courts, through premature adjudication, from entangling themselves in abstract
disagreementsFla. ex rel. McCollum716 F. Supp. 2d at 1149 (quotifigomas v.
Union Carbide Agic. Prods. Cqg.473 U.S. 568, 580 (1985)). “A claim is not ripe
for adjudication if it rests upon contingent future events that may not occur as

anticipated, or indeed may not occur at dll.”(quotingTexas v. United States523

4 Defendants do not specifically challenge Plaintiff Support Working Animals’ E3wW
standimg. Although only one named Plaintiff needs to have standing for each claim asserted in the
Amended Complaintsee Ga. Latino All, 691 F.3d at 1258his Court will addressSWA'’s
standing for the sake of completeness. To establish “associational standing,” aratiqyamust
establish that “(1) at least one of its members would have standing to bring an indiladual c
regarding the challenged practice; (2) the interests that the organizatientsgefotect ‘are
germane to the organization’s purpose;’ and (3) individual participation of each injuredsparty i
not indispensable to either the claim brought or the relief sought in the Aasarii Cruises, LLC
v. Canival Corp, 987 F. Supp. 2d 1290, 1300 (S.D. Fla. 2013) (quddungt v. WashState Apple
Advert Comm’n 432 U.S. 333, 343 (1977l three elements have been satisfied here. First,
SWA alleges that some of its members “own and race dogs in theoSEtgida.” Am. Compl.

1 17 These members have standing for the same reasons as the named individual Plaintiffs.
Second, the interests that SWA seeks to protect in challenging Amendment 13 on behalf of its
members—certain of whom operate dog racing businesses in Florida and will suffer economic
harm if they are forbidden from continuing to operate those businesses after January-gr2021
germane to SWA'’s purpose and mission “to ensur[e] those persons who own . . . working animals
. .. are able to continue to have their rights of ownership protected.” Am. Compl. T 16. Finally,
because SWA seeks injunctive and declaratory relief which, if granted, willitoénefdividual
members, joinder is generally not required.
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U.S. 296, 300 (1998)). “The ripeness inquiry requires a determination of (1) the
fitness of the issues for judicial decision, and (2) the hardship to the parties of
withholding court considerationl’ife Partners, Inc. v. McCartyNo. 4:08cv147,
2008 WL 11337548, at *5 (N.CFla. Dec. 1, 2008) (citations omitted). “[C]laims
are less likely to be considered ‘fit' for adjudication when they venture beyond
purely legal issues or when they require ‘speculation about contingent future
events.” Id. (quotingPittman v. Cole267 F.3d 1269, 1278 (11th Cir. 2001)).
Because Amendment 13 will not take effect until January 1, 2021, Defendants
argue Plaintiffs’ claims are unripe because “the future is clouded by the twin
unknowns” of what actions Plaintiffs may take in the interid ¢he nature of the
civil or criminal penalties the Florida Legislature will eventually enact pursuant to
Amendment 13. ECF No. 33 at 1"However, ‘[w]here the inevitability of the
operation of a statute against [plaintiffs] is patent, it is irreleatiid existence of
a justiciable controversy that there will be a time delay before thetdi$ provisions
come into effect.” Fla. ex rel. McCollum 716 F. Supp. 2d at 1149 (quoting
Blanchette v. Conn. Gen. Ins. Corp419 U.S. 102, 143 (1974)). “Thau@eme
Court has long . . . held that where the enforcement of a statute is cartain,
preenforcement challenge will not be rejected on ripeness grodddgduoting

Fla. State Conf. of the NAACP v. Brownisg@2 F.3d 1153, 1164 (11th Cir. 2008)).
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The dleged injury in this case is “certainly impending” as there is no reason
whatsoever to doubt that Amendment 1@ishibitionswill come into effect on
January 1, 2025ee Babbit v. United Farm Workers Nat'l Unidd2 U.S. 289, 298
(1979) (“[O]ne does rohave to await the consummation of threatened injury to
obtain preventative relief. If the injury is certainly impending, that is enough.”)
(citationsand quotation®mitted). There is similarlylittle doubt that the Florida
Legislature will ultimately follow the Florida Constitution’s requirement that it
“shall specify civil or criminal penalties for violations” of AmendmentBs:e Fla.
ex rel. McCollum 716 F. Supp. 2d at 1149 (finding plaintiffs’ challenge to the
Affordable Care Act’'s individual andngloyer mandates were ripe even though
they would not take effect for another four years because “there [was] no reason
whatsoever to doubt that the federal government will enforce the [mandates] against
plaintiffs”) (citing Pennsylvania v. West Virginia62 U.S. 553, 59203 (1923)).

Moreover, as Plaintiffs’ allegations regarding their employees’ departures
illustrate, the fact that Amendment 13 does not go into effect until 2021 does not

mean that its effects will not be felt in the immediate or very near future. Ity shor

® This Court is cognizant that the Florida Legislature did not pass legislatiordregate
Amendment 13 during the 2020 regular sesgadnill that would have established a trust fund to
compensate persons affected by Amendment 13 died in comrse&eB. 1316, 202Qeg., Reg.
Sess. (Fla. 202D)The parties have not suggestedor is this Court awarethat there has been
any indicationthat the Florida Legislature does not intend to comply with Amendment 13’s
requirements. In any cadbe Florida Legislature’s inaction does not change the analysis because
Amendment 13’s sunset provision in and of itself confers stan8ewrla. ex rel.McCollum 716
F. Supp. 2d at 1149.
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Amendment 13 “requires an immediate and significant change in the [P]laintiffs’
conduct of their affairs with serious penalties attached to noncompliaBee.”
Abbott Labs v. Gardner387 U.S. 136, 153 (1967)The Eleventh Circuit has
recognized thafp]otential litigants suffer substantial hardship if they are forced to
choose between foregoing lawful activity and risking substantial legal san'ctions.
Life Partners, Ing.2008 WL 11337548, at *x(oting Cheffer v. Reno55 F.3d
1517, 1524 (11th Cir. 1995)). Plaintiffs have a legitimate interest in and need for
determination of the constitutional issues Amendment 13 presents. This action is
ripe for judicial determination.
C. Sovereign Immunity

“Under the Eleventh Amendmeng statemay not be sued in federal court
unless it waives its sovereign immunity or its immunity is abrogated by an act of
Congress under section 5 of the Fourteenth Amendiié@sterkack v. Scott782
F. App’x 856, 858 (1th Cir. 2019)(quotingGrizzle v.Kemp 634 F.3d 13141319

(11th Cir. 2011). However, under the legal “fiction” created by the United States

% Plaintiffs argue Florida waived its sovereign immunity for federal suits thase
violations of the state or federal constitutioResp. [ECF No. 39] at {€iting Dept't of Revenue
v. Kuhnlein 646 So. 2d 717 (Fla. 1994) aRth. Fish & Wildlife Conservation Comm’n v. Daws
256 So. 3d 907 (Fla. 1st DCA 2018he cases relied upon by Plaintiffs were both filed in state
court and involved sovereign immunity under state law, not the Eleengmiment.“A state’s
waiver of immunity from suits filed in state court does not waive immunity of suits filalaral
court.”Camm v. ScotB34 F. Supp. 2d 1342, 1348 (M.D. Fla. 2011). Accordingly, this Court finds
that Plaintiffs have not established that Florida has waived its Eleventh Ametnidmeunity as
to any of the claims in this case.

12



Supreme Court iEx parte Young209 U.S. 123 (1908)a suit alleging a violation
of the federal constitution against a state official in his@fficapacity for injunctive
relief on a prospective basis is not a suit against the state, and, accordingly, does not
violate the Eleventh AmendmenOSsterback782 F. App’xat 858 QuotingGrizzle
634 F.3d at 1319

But there is an exception to the exception; namely, a plaintiff may not
challenge a state law by choosing whichever state official appears oneshent
and haling them into federal court under the aegi#20).S.C. § 1983. “UndedEx
parte Young a litigant must bring his case ‘against the state official or agency
responsible for enforcing the allegedly unconstitutional schemiel.” 4t 85859
(quotingACLU v. Fla. Bar 999 F.2d 1486, 149Q 1th Cir. 1993)). The state officer
in question “must, at a minimum, have some connection witartfeecement of the
provision at issue.id. (quoting Socialist Workers Party v. Leah¥45 F.3d 1240,
1248 (11th Cir. 1998) “Unless the state officer has some responsibility to enforce
the statute or provision at issue, the ‘fiction®of parte Youngannot operate.ld.
at 859(quotingSummit Med. Assocs., P.C. v. Pryt80 F.3d 13261341(11th Cir.
1999). “Where the named defendant lacks any responsibility to enforce the statute
at issueithe state is, in fact, the real party in intefesmtd the suit remains prohibited

by the Eleventh Amendmentd. (QquotingSummit Med. Asso¢4.80 F.3d at 1341
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Defendants, state officials sued in their official capacities, assert that they are
immune from suit under the Eleventh Amendment and areftrer not proper
parties. Defendants argue (1) they have no enforcement authority because
Amendment 13 is “seléxecuting” and theres no statute for them to enforaaetil
the Florida Legislature enaat/il or criminal penaltieg and (2) once the Flata
Legislature has specified these penalties, Defendaititstill lack enforcement
authority because they do not have specific enforcement duties with respect to any
gamblingrelated activities in Floridé&seeECF No. 33 at 6.

For the following reasons, this Coucbncludes the Governor and the
Secretary are immune from suit under the Eleventh Amendment and are therefore
not proper parties to this suith&@Attorney Generalhowever, is a proper defendant
under Ex parte Youngbecauseof her authority to @force Amendment 13

proscriptions

"This Court is troubled by the implications of Defendants’ argument. It would be a peculiar
loophole in American law if the Eleventh Amendment immunized a patentionstitutional state
law from a constitutional challenge in federal court simply because the law ieXgeliting.”
SeeECF No. 33 at 7, 8,2, 15. If this were the law, states could legislate ardtmgarte Young
protectionsSee Curling761 F. App’x at 931 (“The Supreme Court has explainedBkaiarte
Younggives life to the Supremacy Clause’ and has armed plaintiffs with thedswbihe ‘Civil
War Amendments’ to contest ongoing violations by the states.”) (citations omitted}lied
Artists Picture Corp. v. Rhode$79 F.2d 656, 665 n.5 (6th Cir. 1982) (“Were this action
unavailable to the plaintiffs, they would be unable to vindicate the alleged infringeméeirof t
constitutional rights without first violating an Ohio statwequiring a significant change in their
business conduct. Such a result is clearly what the doctrieparte Youngvas in part designed
to avoid.”).
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The Governor

Plaintiffs argue the Governor is a proper party because (1) “it is the
Governor’'s duty to take care that the laws of the state of Florida are faithfully
followed and executed” and (2) the Governor “has clearly demonstrated his vested
power to intervene, revise and delay the implementation of” Amendment 13 as
demonstrated in the Governor’s “fight against” Amendment 4, an amendmermt passe
under the same constitutional amendment mechaism.Compl. § 26see also
Resp. at 89. With respect to Plaintiffsfirst point, “the Governor’'s constitutional
and statutory authority to enforce the law and oversee the executive branch do not
make him a proper defendant und@ierparte Young” Osterback 782 F. App’x at
859 seeWomen’s Emergency Network v. Bu3a3 F.3d 937949-50 (11th Cir.

2003) (finding Florida Governor'sesponsibility over the Department of Highway
Safety and Motor Vehicles “too attenuated to establish” @evernor’s
responsibility for the challenged laws to Plaintiffs second point, the Governor’'s
ability to publicly criticize a constitutional amendment and to sign bills into law that
may be perceived as intended to “revise and delay” its implemeniaiseparate
and distinct from any powef enforcemensufficient to make the Governor a proper
party underEx parte Young Cf. Women’s Emergendyetwork 323 F.3d at S0
(“Under the doctrine of absolukegislativeimmunity, a governor cannot be sued for

signing a bill into law.”).Thus becase the Governor'general executive power
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does not “connect[] him with the duty of enforc[ing]” Amendment 13, he is not a
properdefendanthere.See Exparte Young 209 U.S. at 161Consequentlythe
Eleventh Amendment baFaintiffs’ claimsagainst the Gvernor andthis Court is
therefore without jurisdiction over those claims. Plaintiffs’ claims agatimst
Governomustthereforebe dismissed

The Secretary

The Secretarys a closer call. Shargues she has no authority to enforce
Amendment 13 and “has no duties related to racing of any animal or gambling of
any kind.”ECF No. 33 at 8But Ex parte Youngloes not require a grant of explicit
enforcement authority. Rather, it requifesme conection with the enforcement
of the act.” 209 U.S. at 15¢f. Papasan v. Allain487 U.S. 265, 282 n.14 (1986)
(Mississippi  Secretary of State responsible for “general supervision” of
administration by local school officials of lands set aside for edunatmurposes
could be enjoined undé&x parte Youngxceptionn suit alleging violation of equal
protection in distribution of funds from landfurling, 761 F. App’xat 932 n.3
(rejecting distinction between‘@nforcing the law’ (in the sense of admieisng it)
and ‘enforcing the law’ (in the sense of prosecuting someone)” and fidipayrte
Youngdoctrineapplicable because “[b]oth actions can cause harm if tleegiare
in a manner that flouts federal lawGa. Latino All, 691 F.3cht1260 n.5 (ejecting

state officials’ argument thd&ix parte Youngloctrine did not apply because they
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lacked specific enforcement authority over challenged state law criminalizing
certain conduct in aid of undocumented immigrants).

The Secretary ithe custodian of Florida’s original statutes and recaes,
88 15.01, 15.02, & 20.10, Fla. Stat. (2)land the official in charge of the
department tasked with “general supervision and administration” of “corporation
laws and such other such laws as are placed under it by the Legislature” and with
classifying, numbering, and furnishing copies of Florida's la%ee 88 15.13,
15.155, Fla. Stat. (2@). She would therefore seem to possess thquisite
connection with the enforcementtbe “civil or criminal penalties” that will compel
compliance with Amendment 13 Moreover, Florida case law supports the
conclusion that the Secretary of State is a proper party against whom to grant relief
if Amendmentl3is indeed unconstitutiongbeeg.g, Murray v. Lewis 576 So. 2d

264, 266 (Fla. 1990)déclaring statute unconstitutional and directing the Florida

8 Indeed, when questionatioral argument bynie Eleventh Circuit panéh a separate case
challengng the constitutionality oFlorida’s ballot order statute, the Secretary took the position
thatlocal officialscharged with thelericaltask of preparing angrinting ballots—rather than the
Secretary in her role as Florida’s “chief election offieestould be proper defendants to a
constitutional challenge to that la®ral Argument at 1:58:56, 34:40-36:45]Jacobson v. Fla.
Sec’yof State (Feb.12, 2020YNo. 19-14552), http://www.call.uscourts.gov/oral-argument-
recordings?title=&field_oar_case_name_value=jacobson&field_oral_argumentvdae%5B
value%5D%5Byear%5D=2020&field_oral_argument_date_value%5Bvalue%5D%5Bmonth%5
D=2. If a local official’s clerical duty toprepae and printballotssuffices to make that official a
proper defendann that case, then surely the Secretary’s cledc#y to classify, number, and
furnish copies of Florida’s laws would make her a proper defendant here.
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Secretary of State to expunge Rickinson v. Ston&51 So. 2d 268, 274 (Fla. 1971)
(same).

Despitethesepowers and responsibilitiea finding that theSecretary is a
proper defendant would run afoul tbfe concerns raiseth the Eleventh Circuit’s
recent en banc decisionliewis v. Governor chlabama 944 F.3d 1287 (11th Cir.
2019).In that case, the plaintiffs brought claims agalslstbama state officials,
includingAlabama’s Attorney Generathallenging the constitutionality of a statute
that prohibited employers from paying wages higher thare siatfederal law
mandated. 944 F.3d at 129Phe EleventhCircuit held that theplaintiffs lacked
standing becaugbey*“failed to establish that their injuries. [were]fairly traceable
to the Attorney General’'s conduct or that those injuries woulcebeessed by a
decision in their favor.1d. at 1306 The court rejected thdantiffs’ reliance on a
provision of the Alabama Code that generally authdribe AlabamaAttorney
General to institute and prosecute civil actions in the name of the dtate w
necessary to protect the state’s rights and inter8sts.id.at 1300. The court
reasoned that “if that statute’s general authorization were sufficient to confer
standing to sue the Attorney General &my violation of any Alabama law that
regulateshe relationships between private parties . . . then the Attorney General
could be made a proper party defendant under innumerable provisions of the

Alabama Code.1d.
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The Eleventh Circuit’s reasoning liewisis instructive heréWhile thecourt
declined to consider whether the Alabama Attorney General was a proper defendant
underEx parte Youngsee idat1296 “the requirements dEx parte Youngverlap
significantly with the last two standing requirementsaausation and redressability.”
Doe v.Holcomh 883 F.3d 971, 9756 (7th Cir. 2018)see Cressman v. Thompson
719 F.3d 1139, 1146 n.8 (10th Cir. 2013) (“[T]here is a common thread between
Article 1ll standing analysis anéx parte Younganalysis[.]”) (citing Planned
Parenthood of Idaho, Ino.. Wasden376 F.3d 908, 919 (9th Cir. 2004 hus,
applying the Eleventh Circuit’'s analysis of the plaintiffs’ standmgiewisto the
relatedEx parte Youn@nalysis here, th Court finds theSecretary is not a proper
defendantlf the Secretary’s geeralsupervisory and administrative powers and her
authority to expunge unconstitutional laws from the official records of the state
constituteda sufficient “connection” to the enforcement otlaallengedaw for
purposes oEx parte Youngthen the Secretary wouddwaysbe a proper defendant
to cases challenging the constitutionality of Florida .laWhe Ex parte Young
exception would swallow the Eleventh Amendment rule of state sovereign
immunity. While “[t]his would be a very convenient way for obtaining a speedy
judicial determination of questions of constitutional law,” it is contrary to “the

fundamental principle that [the states] cannot, without their assent, be brought into
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any court at the suit of private persorSéeSummit Med. Asso¢4.80 F.8l at 1342
(quotingFitts v. McGhegel72 U.S. 516, 530 (1899)).

Accordingly, guided by the reasoning articulated ibewis this Court
concludeghe Eleventh Amendment bars Plaintiffs’ claims againstSeeretary
This Court is therefore without jurisdiction over Plaintiffs’ claims against the
Secretarnand those claimsust be dismissed.

The Attorney General

The Attorney General argues seena a proper defendant becauswill be
Florida’s state attorneys responsibility to enforce any statutory penalties for
violations ofAmendment 13ECF No. 33 at 11t is true that Florida’s Constitution
provides that each “state attorney shall be the prosecuting officer of all trial courts
in [her] circuit . . . .” Fla. Const. art. V, § 1But the Attorney General is charged
with “exercis[ing] a general superintendence and direction over the several state
attorneys . . . as to the manner of discharging their respective duti€s§ 16.08,

Fla. Stat. (2019)I'he Attorney General’s authority to superintend and direct the state
attorneys constitutessafficient connection to the enforcement of the forthcoming
statutory penalties for violations of AmendmentfdBpurposes oEx parte Young

Cf. GeorgiaCarry.Org, Inc. v. Georgj®87 F.3d 1244, 1254 (11th Cir. 2012) (“Part

of the Governor’s job is to ensure the enforcement of Georgia’s statutes. He is

subject to suit under § 1983, and the District Court properly entertained Plaintiffs’
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allegations against him.”);uckey v. Harris860 F.2d 1012, 1016 (11th Cir. 1988)
(finding Georgia’s Governor’s responsibility for law enforcement, residual power to
commence criminal prosecutions, and final authority to direct Georgia’s Attorney
General to institute and prosecute on behalf of the statse him subject to suit
under 8§ 1983)Reprod. Health Servs204 F.Supp. 3dat 1318 1332 (finding
Alabama Attorney General “statutory authority to ‘superintend and direct’
criminal prosecutionstatewideand the responsibility to instruct thal§bama
district attorneys]’made him subject to suit under 8§ 1988light of the criminal
enforcement provision” of the challenged stgtute

Additionally, asthe Attorney General concedes, sfié-lorida’schief legal
officer and is “vested with broad authority to act in the public interest and, when she
deems it necessary, to defend statutes against constitutional attack.” ECF No. 33
at1l. The Attorney General has the statutory duty to “appear in anaddibe in
behalf of the state, all suits or prosecutions, civil or criminal or in equity, in which
the state may be a party, or in anywise interested in the Supreme @bdistaict
courts of appeal of this state. [and] in any other of the courts tfis state . .or
of the United States.” 86.01(4)—(5), Fla. Stat(2019. Evenabsent an expregsant
of statutoryauthority, the Attorney General has “the common law power to institute
lawsuits to protect the public intetes ..” Florida v. Memberworks, IncNo. 8:03

cv-2267, 2003 WL 27374081, at *3 (M.D. Fla. Dec. 23, 2003) (ciklay ex rel.
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Shevin v. Exxoforp., 526 F.2d 266, 274 (5th Cir. 1976))seealso Fla. ex rel.
Shevin 526 F.2d at 270 (“[l]t is the inescapable historic duty of the Attorney
General, as the chief state legal officer, to institute, defend, or intervene in any
litigation or quasijudi@l administrative proceeding which he determines in his
sound official discretion involves a legal matter of compelling public intergst.”)
Thompson v. Wainwright’14 F.2d 1495, 1500 (11th Cir. 1983) (“By Florida
judicial decisions, the grant of specifitate powers to the attorney general does not
deprive him of the powers belonging to him under the common law . . . .").

District courts in Florida have split on the issue of whether the Attorney
General's powers under Florida law constitute a sufficfenhnection” to the
enforcement of a challenged criminal statute for purposgs parte YoungSome
courts have concluded that the Attorney General's discretionary authority to
participate and be heard on matters affecting the constitutionality outestaan
insufficient “connection” to the enforcement of that statute for purpodes pérte
Youngand that it is instead the state attorney with direct enforcement authority that
is the proper defendar8ee Roberts v. Bondio. 8:18cv-1062, 2018 WL3997979,
at *2 (M.D. Fla. Aug. 21, 2018) (“[The Attorney General] is ‘entitled to be heard’

when a state statute is challenged as unconstitutional . . . . But that does not mean

® In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 198&En bang, the
Eleventh Circuit adopted as binding precedent the decisions of the former Fifth Gacedéd
down prior to October 1, 1981.
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enforcing this statute is her duty f&x parte Youngourposes.”);Freiberg v.
Francois No. 4:05cv177, 2006 WL 2362046, at *6 i/2IN.D. Fla. Aug. 15, 2006)
(adopting magistrate’s report and recommendation). On the other hand, courts that
have determined the Attorney General to be a proper defendant to such a lawsuit
have found the Attorney General’'s statutory and common law duties to institute legal
proceedings to protect the public interest and to enforce state sttisfg the
requirements of th&x parte Youngloctrine.See Teltech Sys., Inc. v. McCollum

No. 0861664CIV, 2009 WL 10668266, at *P (S.D. Fla. June 30, 200%ge also
Citizens for Equal Prot. v. Bruningt55 F.3d 859, 864 (8th Cir. 200@)olding
Nebraska's Attorney General was proper defendant to suit challenging a Nebraska
constitutional amendment invalilag samesex marriages because the Attorney
General possessed “broad powers to enforce the State’s constitution and,statutes
including “policing compliance with this constitutional amendmgrtrogated on

other grounds by Obergefell v. Hodgé85 S.Ct. 2584 (2015)

This Court finds thdeltechcourt’s reasoning to be persuasive. The Attorney
General wields broad statutory and common law authority to enforce Florida law,
including the authority to police compliance with Amendment 13 and to enforce the
forthcoming civil or criminal penalties. This Court has no quarrel with the notion
that standing alone, the Attorney Generaliscretionary authority to intervene in

casesvhere the constitutionality of a statute is challenged is insufficient to heake
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a propedefendanunderEx parte YoungBut in casesvhere, as here, she will have
the authority talirectly enforce the challenged latheAttorney General falls within
theEx parte Youngxception See Telteckys., Ing.2009 WL 10668266, at *EXx
parte Young209 U.S. at 157 (“The fact that the state officer, by virtue of his office,
hassome connectiowith the enforcement of the act, is the important and material
fact, andwhether it arises out of the general law, or is specially created by the act
itself, is not material so long as it exis§jemphasis added¥ee als®09 U.S. at
158 (sufficient connection “might exist by reason of the general duties of theroffic
to enforce . . . [the challenged law] as a law of the staté”BSocialist Workers
Party, 145 F.3d at 1246 (finding a “credible threat of prosecution”ssamtlingto
sue the Florida Secretary of State, even after she “disavow[eduthority to
enforce [the law at issue],” because she “ha[d] the power” to enforce the law)
Importantly, the concernsaisedby the Eleventh Circuit in.ewis are not
present hereThe challengedstatute inLewis “provide[d] for no enforcement
mechanism whatsoever” and instead contemplated private lawsuits between
employers and employees. 944 F&d1299 see id.at 1300 n.10 (noting the
challenged statute “do[es$] contemplate state enforcement but, rather, Ipere
regulate[s] the everyday relationships between private partigs”contrast,
Amendment 13 does not provide a private right of action to enforce its prohibition

on the pardmutuel dog racing industry. Instead, Amendment 13 expressly directs the
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Florida Legislature to “specify civil or criminal penalties for violations of this
section and for activities that aid or abet violations of this secfidws, unlike the
Alabama Attorney General icewis the Attorney General wilave the authoritio
“Institute[e] a prosecution undefor otherwise affirmatively enforc[e]”
Amendment 13’s proscriptionSee idat 1301;cf. Summit Med. Asso¢4.80 F.3d

at 1341 (holding “[tlhe Eleventh Amendment bars Appellee’s challenge to the
private civil enforcement provision of the partibirth abortion statute” becauk
parte Youngapplies “[o]nly if a state officer has the authority to enforce an
unconstitutional act in the name of the state”).

It is therefore not the case that the Attorney General “plays no role in
enforcing” Amendment 13. ECF No. 33 at 11. To the contrary, the Attorney General
could “superintend and direct” the state attorneys to bring prosecutions under
Amendment 13’s forthcoming civil or criminal penalties, 816.08, Fla. Stat.; she
could independentlinstitute such prosecutionsge Memberworks, In2003 WL
27374081, at *3; anghe could intervene in the trial of the case or on appeal,
816.01(4H5), Fla. Stat. That is sufficient to bring Plaintiffs’ claims against her
within Ex parte Young

Moreover, finding the Attorney General to be a proper defendant in this case
is consistent with decades of Supreme Court precedent finding staimding

preenforcement constitutional challenges to stats.|8ee, e.g.Susan B. Anthony
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List v. Driehaus573 U.S. 149158-61 (2014)seeDoe 883 F.3cat975-76 (noting
overlap between standing aka parte Young TheEx parte Youngdoctrine does
not denand that Plaintiffs wait until their dog racing businesses become illegal on
January 1, 2021 to see which state offietlk it the Attorney General acting in her
discretion or a state attorneyprings an enforcement action before challenging
Amendment 13'validity. See Summit Med. AssqQds30 F.3d at 1138Vhile other
state officials may eventually lhargedto enforce Amendment 18at does not
mean that the Plaintiffs must sit on their hanhtil that day comesSee
GeorgiaCarry.Org, Inc. 687 F.3d 81254 n.18 (finding Georgia Governor to be
proper defendant even though “other local officials, who are charged specifically to
enforce the law, would certainly be more appropriate defendants”).
For these reasons, the Eleventh Amendment does not batiflllagtaims
against the Attorney General.
IV. Adequacy of Plaintiffs’ Claims
Having determined Plaintiffs’ claims against the Attorney Geraggahot due
to be dismissed pursuant to Rule 12(b)(1) for lack of sulnpadtter jurisdictionthis
Court nowturns to the sufficiency of Plaintiffs’ allegations under Rule 12(b)(6).
A. TakingsClause Claim{Count I)
Plaintiffs claim that the enactment of Amendment 13 effelchd “taking”

under the Fifthand FourteenthAmendmend because it deprived Plaintiffs of
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“substantially all economically beneficial or productive use of their property and

return on their investments.” Am. Compl. 11 58, B3 Taking Clause of the Fifth

Amendment, applicable to the States through the Fourteenth Amendment, prohibits

the governmentfrom taking private property for public use without just

compensatiod? U.S. Const. amend. Vsee Murr v. Wisconsjri37 S. Ct. 1933,

1942 (2017)A takings claim is evaluated under a tpart analysisSee Givens v.

Ala. Dep’t of Corrs, 381 F.3d 1064, 1066 (11th Cir. 2004). First, the cowrst

determine whether the claimant has identified a cognizable Fifth Amendment

property interest that is asserted to be the subject of the tddlirf§econd, if the

court concludes that a cognizable property interest existhent determines

“whetherthe deprivation or reduction of that interest constitutes a ‘takirig.’ ”
Defendants argue Plaintiffs fail to state a claim under the Takings Clause

becausePlaintiffs (1) have not identified a&onstitutionally prtected property

interest with which Amendment 13 interferes; (2) have not allegext aetaking;

and (3) to the extent Plaintiffs bring anawplied challenge to Amendment 13,

Plaintiffs have failed to allege the necessary elements to state a Plaimtiffs

respond that they have adequately pled the “general principles governing the

Takings Clause” and that discovery is required for a proper analf/ie factors

10 For ease of exposition, this Court hereinafter refers only to the Fifth Amendment
discussingPlaintiffs’ takings ¢aim; however, these references should be interpreted to mean
takings claims under the Fifth and Fourteenth Amendments.
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for asapplied takings claimgutlined inPenn Central Transportation Co. v. City of
New York438 U.S. 104 (1978).

First, this Court finds that Plaintiffs hasdequately allegba constitutionally
protected property interesiThe Takings Clause protects private property; it does
not create it.'Givens 381 F.3cat 1066 This Court therefore looks to Florida law to
evaluate Plaintiffs’ property interestSeeid. at 1066 (“Thusto determine whether
a particular property interest is protected, we look to ‘existing rules or
understandings that stem from an independent source such as state law.’ ") (quoting
Phillips v. Wash. Legal Founds24 U.S. 156, 164 (1998 Plaintiffs idenify two
property interestaffected byAmendment 13(1) their “businesges] and incomé,
seeAm. Compl. § 21and (2)theirdogs,seeAm. Compl. {1 3, 4651, see alsdresp.
at 13 (“Plaintiffs assert their property rights in their greyhound racing dogg alo
with the personal property functionally integrated in nature to the racingtycti
sought to be prohibited by Amendment 13Unhder Florida lawPlaintiffs possess
acognizable Fifth Amendmeptoperty interest in thepersonal propertyncluding
their dogsand othedogracingrelatedpersonal propertyseeState v. Basfordl19

So. 3d 478, 482 (Fla. 1st DCA 2013) (recognizing property interestniible
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personal property and improvementspe also State v. MilewsKi94 So. 3d 376,
378 (Fla. 3d DCA 2016) (animals are personal propétty).

Despite adequately identifying a cognizable Fifth Amendment property
Interest, Plaintiffs have failed to allegecompensabl&aking” of their dogs or dog
racingrelated propertyThe Takings Clausdoes not require compensation unless
private property has been taken “for public use.” U.S. Const. amend. V. It is well
settled that there is no taking for “public use” where the government acts pursuant
to its police powerSeeKeystone Bituminous Coak&n v. DeBenedictjgl80 U.S.
470,491 (1987) (“[A]ll property in this country is held under the implied obligation
that the owner’s use of it shall not be injurious to the camty,’” and the Takings
Clause did not transform that principle to one that requires compensation whenever
the State asserts its power to enforce (cijation omitted) Goldblatt v. Town of
Hempstead 369 U.S. 590, 592 (1962) (“If this ordinance is otherwise a valid

exercise of the town’s police powers, the fact thaeprives the property of its most

11 To the extenPlaintiffs asserthey possess @onstitutionally protected property interest
in the continued operation of their dogcing businesseBJaintiffs’ participation in the degacing
business is a privilege and is not a legal right. 8 550.1629éL)Stat.(2019) (“The operation of
a dog track and legalized panutuel betting at dog tracks in this state is a privilege.”); see
State ex rel. Biscayne Kennel Club v. St&ir8 So. 133, 135 (Fla. 1938) (“racing [of dogs] in
Florida is not a right but a privilege;” “[a] license” to race dogs is not a “ptppight, nor does
it create a vested right”Yherefore, Plaintiffs do not possess a constitutionally protected property
interest in their licenses to engage in pattuel dog racingCf. Maloney Gaming Mgmt., LLC v.
Parish of St. Tammani}o. 161582, 2010 WL 5023074, at *6 (E.D. La. Sept. 9, 2010) (dismissing
regulatory takings claim becau$e plaintiffsgaming license was not a constitutionally protected
property interest under Louisiana laalf'd, 456 F. App’x 336 (5th Cir. 2011).
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beneficial use does not render it unconstitutiona&®&ntell v. New Orleans & C.R.
Co, 166 U.S. 698, 704 (1897) (“Even if it were assumed that dogs are property in
the fullest sense of the word, they would still bejescibto the police power of the
state, and might be destroyed or otherwise dealt with, as in the judgment of the
legislature is necessary for the protection of its citizen®itjgler v. Kansas123
U.S. 623, 66869 (1887) (“A prohibition simply upon thesea of property for
purposes that are declared, by valid legislation, to be injurious to the health, morals,
or safety of the community, cannot, in any just sense, be deemed a taking or
appropriation of property for the public benefitSge alsd?onpano Horse Club v.
State 111 So. 801807 (Fla. 1927) (enjoining horse racing under nuisance law
“operates not to deprive an owner of his property in the constitutional senseél. . . an
though such action may impair the value of the property, it is not &mréason
obnoxious to constitutional guaranties”).

The enactment oAmendment 13 representivalid exercise ofFlorida’s
police power and ithereforenot a“taking” Through Amendment 13, Florideas
prohibited Plaintiffs’ property from being used mparticularmanner that th&tate
has determined to beontrary to thehealth, morals, or safety of the community
WhetherAmendment 13 purpose was to protect the health and welfare of racing
dogs or to prohibit wagering on dog races, Amendmerns$ A3egitimateexercise

of Florida’s police power.SeeGulfstream Park Racing Ass’'n, Inc. v. Tampa Bay
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Downs, Inc.399 F.3d 1276, 1278 (11th Cir. 2005) (“The regulation of gambling lies
at the heart of the state’s police powg(citationand quotatiommitted); Maryeli’'s
Lovely Pets, Inc. v. City of Sunrjddo. 1461391, 2015 WL 11197773, at *4 (S.D.
Fla. June 25, 2015) Rfotecting the health and welfare of domestic animals is a
legitimate governmental interest; indeed, courts around the country haglel.5g h

see also Porter v. DiBlasi®3 F.3d 301, 310 (7th Cir. 1996) (“The seizure and
disposal of neglected animals falls squarely within the state’s police poweks

such, the state’s disposal of neglected animals falls within the class of propert
deprivations for which the Fifth Amendment does not require compensation.”)
Accordingly, Amendment 13 does not constitidecompensable taking under the
Fifth Amendment Seg¢ e.g, Roberts 2018 WL 3997979, at *3! (dismissing
Takings Clause claim based Florida statute prohibitingossession dbumpfire

stocks because the statute “is an exercise of the legislative police paistn v.
Sarasota ©urty, No. 8:10cv-0489, 2011 WL 5117566, at *2 (M.D. Fla. Oct. 25,
2011) (dismissing Takings Clauskim based on seizure of plaintiffs’ neglected
dogs because “no compensation is due when the seizure is necessary to abate a
nuisance, to protect the public health, or to prevent the dogs from injuring the rights
of others”); Pope v. City of Atlanta418 F Supp. 665, 66&9 (N.D. Ga. 1976)
(dismissing Takings Clause clairnased on Georgia statute that prohibited

construction of a tennis court on plaintiff's property because no compensation by the
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state is due “[w]here certain uses of the property are prohibited in a reasonable and
nontarbitrary manner by legislative regulations enacted for the public health, morals
and safety), aff'd, 575 F.2d 298 (5th Cir. 1978}olliday v. Governor 06.C, 78

F. Supp. 918, 925 (W.D.S.C. 1948) (denying injunction and dismissing takings claim
challenging South Carolina law prohibiting certain gambling machines because “the
statute in this case is clearly a valid exercise of the police power of the Siffite))

335 U.S. 803 (1948Y cf. Ass’'n ofN.J.Rifle & Pistol Clubs, Inc. v. Ait Gen N.J,,

910 F.3d 106, 123 n.32 (3d Cir. 2018) (“New Jersey’s [ban on high capacity
magazines] seeks to protect public safety and is therefore not a taking at all.”);
Holliday Amusement Co. of Charleston, Inc. v. South Carcli9a F.3d 404, 411

n.2 (4th Cir. 2007) dn summary judgmentfinding state statute outlawing
possession of video gaming machines did not effect a taking and observing that
regulations for the publicapd in heavily regulated fields such as gambling “per se
do not constitute takings”)Club Gallistico deP.R.Inc. v. United States114 F.

Supp. 3d 191212 (D.P.R.2019) on summary judgmenfinding amendments to
federal statute prohibiting cockfighting Puerto Rico constituted a reasonable
exercise of Congress’ police power and therefore did not violate the Takings

Clause)

12This Court “[is]bound by the Supreme Court’s summary determinati¢tesit v. Scoft
888 F.3d 1206, 1208 (11th Cir. 2018).
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Even assuming, arguendthe “police power doctrine” were not fatal to
Plaintiffs’ takings claim, their claimwould still fail for additiona) independent
reasonsFirst, Plaintiffs have failed to state a claim for a per se taldnger se
regulatorytaking occurs where a regulation “denies all economically beneficial or
productive use of landMurr, 137 S. Ctat 1942;Lucas v. S.C. Coastal Council
505 U.S. 1003, 13D (1992)).Even assuming, without deciding, that the per se rule
established ihucasis not limited to real propert}? Plaintiffs fail to plausibly allege
that Amendment 13 takes awagll“economically beneficially uses” of their dog
racingrelated propertyThe Supreme Court has expressly limited the application of
this categorical rule to “the ‘extraordinary case’ in which a regulatiomgeently
deprives property odll value” TahoeSierra Preservation Councilnc. v. Tahoe

Redl Planning Agency535 U.S. 302, 331 (2002) (emphasis addeidntiffs allege

13Ontheirface, the terms employed by the Supreme Colmtigasindicate that its holding
is indeed limited to regulations affecting lasee Lucass05 U.S. at 1119 (describing its holding
as pertaining to “owner[s] of real property” and “the case of lars#g; alsdHornev. Dep't of
Agric., 135 S. Ct2419, 2427 (2015) Lucasrecognized that while an owner of personal property
‘ought to be aware of the possibility that new regulation might render his property econpmicall
worthless,” such an ‘implied limitation’ was not reasonable in the case of lafde)Eleventh
Circuit, however, has not expressly addressed the questwinetiierthe per seule established
in Lucasis limited to real propertySee Vesta Fire Ins. Corp. v.dfida, 141 F.3d 1427, 1431
(11th Cir. 1998)i(plying the per se rule may be applicable to regulatory taking of other types of
property) €iting New Port Largo, Inc. v. Monroeddonty, 95 F.3d 1084, 1089 (11th Cir. 1996)
Other circuits have divided on the scopéd.obfass limitation on a state’s police pow&ompare
Duncan v. Becerrar42 F. App’x 218, 2221 (9th Cir. 2018) (affirming district court’s reliance
on Lucasto reject California’s police power justification for its regulation of perspnaperty)
with Holliday Amusements Cal93 F.3dat411 n.2 (findingLucastest inappktable to personal

property).
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that they can no longer use their dogs and otheratoggrelated personal property
to earn income from wagering on dog racing. But “loss of future prefits
unaccompanied by any physical property restrietipnovides a slender reed upon
which to rest a takings claimAndrusv. Allard, 444 U.S.51, 66 (1979) The
Amenced Complaint neither alleges thAtmendment 13 compe|s] the surrender
of” Plaintiffs’ propety, nor that it constitutes ghysical invasion or restraint upon
them.” See idat 65. Construing Plaintiffs’ allegations in the most favorable light,
Plaintiffs havemerelyalleged Amendment 13 prevents the most profitable use of
their property. But'the destruction of one ‘strand’ of the bundle [of property rights]
IS not a taking. See id.at 66.It cannot be reasonably deduced from Plaintiffs’
allegationghat Plaintiffs were deprived afl economically beneficial or productive
use @ their property or that theproperty was rendered essentially worthl€3fs.
Duncanv. Becerra265 F. Supp. 381106,1138(S.D. Cal. 2017{finding California
statute depriving plaintiffs “not just of theseof their property, but opossessich
consttuted a cognizablper seregulatory taking)aff'd, 742 F. App’x 218 (9th Cir.
2018). Nothing in the Amended Complaiqtlausibly alleges facts that would
preclude othereconomically beneficial uses of Plaintiffs’ dogacingrelated
property.Cf. N. ShoreKennel of Lynn, Inc. v. Commonweal®65 N.E.2d 899
(table) (Mass. App. Ct. 2012) (unpublished) (“Despite the conclusorytiagser

contained in their complaint, the plaintiffs have made no allegations to support a
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conclusion that the economic utility tfeir dogs, and of the other equipment they
own in connection with their dog breeding business, is rendered essentially without
economic value.”)Plaintiffs have therefore failed to state a claim for a per se
regulatory takingSeeSetEnters,, Inc. v. Cty of Hallandale BeachNo. 0961405,
2010 WL 11549687, at *34 (S.D. Fla. June 22, 2010) (recommending dismissal of
takings claim where “[n]othing in the Complaint alleges facts that would preclude
such [alternative] beneficial uses” of plaingiff property), report and
recommendation adopted010 WL 11549672, at *1 (S.D. Fla. Aug. 11, 20E@e
alsoVan Way v. CiParish Council of Lafayettes7 F. App’x 251251 (5th Cir.
2003) @ffirming dismissal of plaintiff's takings claim becauye]s [plaintiff] does
not assert that either the land or the motorcycles would lose all economically viable
use as a result of the ordinance, this claim is wholly unsubstantial and frivolous”);
cf. Club Gallistico deP.R.Inc., 414 F. Supp. 3d at 212Even if [alaw] prevent|[s]
the most profitable use of Plaintiffs’ properties because their value is reduced, this
does not necessarily equate to a taking.”).

SecondPlaintiffs have alsdailed to allegdacts sufficient to demonstrata a
asappliedregulatory takng under theest articulateah Penn Centralln that case
the Supreme Court recognized three factors that should be considered to identify a
asapplied regulatory taking: (1) the economic impact of the regulation on the

plaintiff, (2) the extent to which the regulation interferes with the plaintiff's
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investmertbacked expectations; and (3) the character of the governmental action.
438 U.S.at 124;accord Vesta Fire Ins. Corpl4l F.3d at 1431'he secondPenn
Central factor “is generally implicated where a government regulation affects a
person’s economic expectations in a way that could not have been anticipated by
prior legislation” Nat'l Viatical, Inc. v. OxendineNo. 1:05CV-3059,2006 WL
1071839, at *4 (N.D. Ga. April 20, 2006) (o Vesta Fire Ins. Corp.141 F3d at
1432) aff'd per curiam 221 F. App’x 899 (11th Cir. 2007\ property owner’s
investmertbacked expectations must be reasonéblsustain a regulatory taking
claim. See Palazzolo v. Rhode IslarkB3 U.S. 606, 6352001) (O’'Connor, J.
concurring) (“[T]he regulatory regime in place at the time thevehnt acquires the
property at issue helps to shape the reasonableness of those expect&mmbiy.
reason;[tlhose who do business in the regulated field cannot object if the legislative
scheme is buttressed by subsequent amendments to achieve the legislative end.”
Vesta Fire Ins. Corpl141 F.3d 1427, 1432 (quoti@pnnolly v. Pension Ben. Guar.
Corp, 475 U.S. 211, 227 (1986)38ee alsd_ucas 505 U.S. at 102728 (“[I]n the
case of personal property, by reason of the State's traditionally high degree of control
over commercial dealings, [the owner] ought to be aware of the possibility that new
regulation might even render his property economically worthless.”)

Here, Plaintiffs fail to plausibly allege thaamendment 13 interferes with

their reasonable investmemdcked expdations in their dog racingrelated
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property Plaintiffs allege the dog racing industry has been permitted in the state of
Florida for nearly a century and they have “invested money in training, transporting,
breeding, and racing greyhoundS&eAm. Compl. 11 9, 2151 But, asPlaintiffs
themselvesffirm, dog racing in Floridas a highly regulated industryd. 11 9, 35;

see als® 550.1625(1)Fla. Stat(“The operation of a dog track and legalized jpari
mutuel betting at dog tracks .is an operation that requires strict supervision and
regulaton in the best interests of the statel’icense Acquisitions, LLC v. Debary
Real Estate Holdings, LLC155 So. 3d 1137, 1148 (Fla. 2014) (“Pautuel
wagering is a heavily regulated industry in FloridaDgp’t of Legal Affairs v.
SanfordOrlando Kenel Club, Inc, 434 So. 2d 879, 881 (Fla. 1983B(ecause of

the nature of the enterprise, authorized gambling, this state may exercise greater
control and use the police power in a more arbitrary mannseé)also Gulfstream
Park Racing Ass’n, Inc39 F.3d at 1278 (describing Florida’s parutuel industry

as being subject to an “extensive and complex regulatory scheldred@r these
circumstances, Plaintiffs have not plausibly altbgleat they had areasonable
expectation that their dagcingrelated property would not be made economically
worthless by a nevaw. Seel.ucas 505 U.S. at 102728; cf. Set Enters Inc., 2010

WL 11549687, at *3435 (plaintiff's “long history of interaction [with the city]
regarding [plaintiff's] licenses” to operate an “adult entertainment establishment”

precluded showing sufficient interference with plaintiff's investrvzatked
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expectationfn its licensef Carneyv. Att'y Gen,890 N.E.2d 121, 132 (Mass. 2008)
(“[Glambling on dog races is a heavily regulated industry that only exists by virtue
of legislatively created narrow exceptions to comsaw and statutory bans and

that, ‘because of the nature of the business|, it] can be abolished at any time that the
Legislature may deem proper for the safeguarding and protection of the public

welfare.” ”) (citation omitted).

Plaintiffs assert that Florida’s First District Court of AppsédEcision inState
v. Basfordpredudes dismissal of thebakingsclaim. SeeResp. at 1314. In that
case, a Florida pig farmer challenged aanendment to the Florida Constitution
prohibitingthe confinement of pregnant pigs in enclosures that “prevented [the pigs]
from turning around freely.” 119 So. 3d at 480e gaintiff brought suit against the
state, claiming that the amendment had deprived him of all economically viable and
reasonable use cotrtain improvementse had placed omis real property designed
for raising a high volume of pigs for markéd. at 486-81. After a bench trial, the
trial court concluded the amendment resulted in ampadied or regulatory taking
of the plaintiff's improvements becausecduseda substantial reduction in their
market value and interfered twi the plaintiff's reasonable investmdrdcked
expectationsld. On appeal, the First District Court of App@dfirmed, noting that

it was “bound by the trial court’s factual findings as tovhkie, or lack thereof, of

[the plaintiff's] improvements as a result of the Amendment” and that its
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“disposition [was] based solely upon the record in this case, the issues that were
developed below, and the arguments that were raised by the State dii dpppea

This Court findsBasford distinguishableThe pig farming industry, while
certainly regulated to some extent, is in no way comparalbhe toeavily regulated
parFmutuel gamblingndustry.Any reasonable investmehtacked expectation held
by Plairtiffs must have incorporated Florida’s “extensive and complex regulatory
scheme” and considered Florida’s ability to use its police power “iora arbitrary
manner” in controlling the pamutuel industry.SeeSanfordOrlando Kennel Club,
Inc., 434 So. 2d at 88Gulfstream Park Racing Ass’'n, In899 F.3d at 1278. Unlike
the plaintiff in Basford Plaintiffs could haveno reasonable investmeacked
expectation that the state would not terminate their “privilege” to operate aviyhe
regulated indusy. See§ 550.1625(1,)Fla. Stat. Hawkeye Commodity Promotions,
Inc. v. Miller, 432 F. Supp. 2d 822, 856 (N.D. lowa 2006) (“A ‘reasonable
investmertbacked expectation’ must be more than a ‘unilateral expectation or an
abstract need.” ") (quotindRuckelshus v. Monsanto Cp467 U.S. 986, 1005
(1984)),aff'd sub nomHawkeye Commaodity Promotions, Inc. v. Vilsat®6 F.3d
430 (8th Cir. 2007).

For these reasons, Plaintiffs have failed to plausibly allege that a cognizable
“taking” has occurredSeeNat’l Viatical, Inc, 2006 WL 1071839, a#. Plaintiffs’

takingsclaim must therefore be dismissed.
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B. Equal ProtectiorClaim (Count Il)

Plaintiffs claim Amendment 13 “denies equal protection because the State of
Florida allows wagering on all other aninmating and only prohibits wagering on
dog racing; one particular type of animal racing now considered plhitica
unpopular.” Am. Compl. § 67t is undisputed that Amendment 13 affects only
wagering on dog racing and does not directly affect other fofgenoing, including
horse racingSeeDep't of State v. Fla. Greyhound AssInc, 253 So. 3d 513, 524
(Fla. 2018) (“Horse racing, jai alai, and other permitted gaming actiwiks
continue on January 1, 20 just as they did on December 31, 20R(Plaintiffs
argue there is no legitimate purpose to discriminate against dog racing while
permitting the operation of horse racing and other “similarly situated” indugtries.
other words, Plaintiffs complain that Amendment 13 violates the Equal Protection
Clause because it is underinclusive.

The Fourteenth Amendment’'s Equal Protection Clause requires that the
government treat similarly situated persons in a similar mabesry. Hillsborough
Cty. Pub. Transp. Comm’'58 F.3d 1301, 1305 (11th Cir. 20090 be similarly
situated, the comparators must ffméma facie identical in all relevant respects
Grider v. City of Auburn618 F.3d 1240, 1264 (11th Cir. 201@jtation and
guotation omitted)Assuming similarly situated persons exigty] hen legislation

classifies persons in such a way that they receive diffelatment under the law,
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the degree of scrutiny the court applies depends on the basis for the classification.”
Gary v. City of Waner Robins 311 F.3d 1334, 1337 (11th Cir. 2002). “If a
fundamental right or a suspect class is involved, the court reviews the classification
under strict scrutiny.’ld. On the other hand, if a law “does not infringe upon a
fundamental right or target a protected class, equal protection claims relating to it
are judged under the rational basis test; specifically, the [law] must be rationally
related to the achievement of a legitimate government purplosgcitation and
guotationomitted).

Here, Plaintifs’ allegations fd far short of stating any viable Equal

Protection claint? The rational basis test applies to Plaintifixjual Protection

41t is unclear that Plaintiffs have plausibly alleged that othermatuel animal racing
industries are “prima facie identical in all relevant respact@arimutuel dog racing. Even on
the most basic level, it wouldem that dog racing quite literally a different animal than horse
racing. Moreover, Florida has historically treated dog racing and horse racisgpasdte and
distinct” classes:

Petitioner claims that all holders of panutuel permits . . . belonig one large

class and as members of such a class they all must, by law, be treated equally in all
respects. Historically and traditionally, however, these permitteesidesan treated
differently by the legislature. . . . The conclustbat must be redwed . . .is that
different classifications exist among the various pauiuel permittees. . . . It is to
these reasonable classifications between the different types of permittees
established by the legislature that the constitutional concepts of duesprand
equal protection must be applied. . Petitiorer cannot allege that the statute
discriminates against dog tracks [in favor of horse racing tracks] since the dog
racing permittees belong to a separate and distinct classification not affettes] by
legislation.

Miami Beach Kennel Club, Inc. v. Bd. ai8Regulation of Dep’t of Bufkegulation 265 So. 2d
373, 37576 (Fla. 3d DCA 1972)lhis Court assumes, without deciding, thiakeholders other
parimutuel animal racing industriese similarly situated comparators because, even if they were,
Plaintiffs’ Equal Protectiomrlaim fails under the rational basis test
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claim becaus@mendment 13 does not involve suspect classes such as race, gender,
or national originSee F.C.C. vBeach Commc’ns, Inc508 U.S. 307, 313 (1993)

(“In areas of social and economic policy, a statutory classification that neither
proceeds along suspect lines nor infringes fundamental constitutional rights must be
upheld against equal protection challemfghere is any reasonably conceivable state

of facts that could provide a rational basis for the classificatioffierefore,
Amendment 13 will be upheld so long as it is rationally related to a legitimate
government purpos&eefFoley v. Orange Gurty, 638 F. App’'x 941, 944 (11th Cir.
2016).

“The rationalbasis test asks (1) whether the government has the power or
authority to regulate the particular area in question, and (2) whether there is@ ratio
relationship between the government’s objectind the means it has chosen to
achieve it.”Avera v. Airline Pilots Ass’'n Int'1436 F. App’x 969, 975 (11th Cir.
2011).Under rational basis revietgovernmentsare not required to convince the
courts of the correctness of their legislatiwgigments ” rather, the party
challenging the legislative judgment bears the burd@navingthat “the legislative
facts on which the classification is apparently based could not reasonably be
conceived to be true by the governmental decisionmalkaritner v. City of
Sanibe] 750 F.3d 12741281 (11th Cir. 2014)quotingMinnesota v. Clover Leaf

Creamery Cq.449 U.S. 456, 464 (1981))
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As the Eleventh Circuit has recognized, the ratitwaais standard is “highly
deferential,” such that legislativetaaeviewed under this standard are found to be
unconstitutional “in only the most exceptional circumstancks.Importantly, a
court must give “great deference to economic and social legislaGany, 311 F.3d
at 1339. Under rational basis review, thlehallenged act will withstand scrutiny
“even when there is an imperfect fit between means and edees.Leip558 F.3d
at 1306.

Under this highly deferential standard, this Court concludes that Amendment
13 satisfies the rational basis tedthether, asPlaintiffs assert, the purpose of
Amendment 13s to protect greyhound dogs from being harmed or whether its
purpose isto prohibit a certain form of pannutuel wageringin the state,
Amendment 13 is rationally related to a legitimate state intesestGulfstream
Park Racing Ass’'n, Inc399 F.3dat 1278;Maryeli’s Lovely Pets, Inc2015 WL
11197773, at *4see alsdDiv. of Pari-Mutuel WageringDep't of Bus Regulation
v. Fla. Horse Council, In¢464 So. 2d 128,30 (Fla. 1985) (“[I]t is well established
that the legislature has broad discretion in regulating and controllingnpéuel
wagering and gambling under its police power<). Am., Inc. v. Antinori210
S0.2d 443, 444 (Fla. 1968) (“[I]t is now geradly recognized that legislation which
has for its purpose the protection of animals from harassment drehilhent is a

valid exercise of the police power.Thdeed, the Amended Complamitegesfacts

43



that suggest a rational basis fAmendment 13 See, e.g.Am. Compl. T 20
(“[Plaintiff Marsela Racing, Inclhas three retired racers that live with him as pets;
two of which had injuries at the track(emphasis added3ge alsad. 1 45 (quoting

the Animal Law Section of the Florida Bar's Amicus Brief as stating “[greyhounds]
are confined for long periods of time and suffer frequent injuries, negtett
death”) This Court “need not ignore these facts in favor of [Plaintiffs’] bald
assertion that [the State] acted without any rational b&see "Giffin Indus, Inc. v.
Irvin, 496 F.3d 1189, 1207 (11th Cir. 2007).

Plaintiffs’ argument that Amendment 13 violates the Equal Protection Clause
because it is underinclusive is unpersuasive. That Florida has chosen, in the field of
parFmutuel wagering on animal races,piahibit wagering ordog racingbut not
horseracingsimply embodies the permissible exercise of its discretibseiect one
phase of one field and apply a remedy there, neglecting the otBeesWilliamson
v. Lee Optical of Okla. Inc348 U.S. 483, 489 (1955A statute is not invalid under
the Constitution because it might have gone farther than it did, or because it may not
succeed in bringing about the result that it tends to prodRoschen v. War@79
U.S. 337, 339 (199). Florida“was not bound to deal alike with all these classes, or
to strike at all evils at the same time or in the same w&aniler v. OrState Bdof
Dental Exanrs, 294 U.S. 608, 610 (198 On the contrary, “the Equal Protection

Clause does not requitieat a State must choose between attacking every aspect of
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a problem or not attacking the problem at dlldndridge v. Williams397 U.S. 471,
486-87 (1970) With respect to paimutuel wagering on animal races, Florida could
reasonably conclude that “[e]vils in the same field may be of different dimensions
and proportions, requiring different remedieSée Williamso 348 U.Sat489. The
Constitution does not authorize this Court to interfere in that policy deciSemn.
Haw. Hou. Auth v. Midkiff, 467 U.S. 229, 242 (1984) (“When the legislature’s
purpose is legitimate and its means are not irrational, our cases make clear that
empirical debates over the wisdom of takirg® less than debates over the wisdom
of other kinds of socioeconomic legislatieiare not to be carried out in the federal
courts.”).

For these reasons, Plaintiffs have failed to plausibly allege a violation of the
Equal Protection Claus&ee Leib558 F.3d at 1306 (affirming dismissal of equal
protection claim where the challenged regulation “easily survive[d] rational basis
review”). Plaintiffs’ Equal Protection claim is therefore dismissed.

C. Impairment of Contract€laim (Count III)

Plaintiffs allege that Amendment 13 “impaired the contracts of all people

engaged in the business afgdracing in the State of FloridaAm. Compl. 9 70The

ContractClause provides that “[n]o State shall . . . pass any . . . Law impairing the
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Obligation of Contracts . . . .” U.S. Conait. I, § 10° Although sweeping in its
language, that “Clae is not . . . the Draconian provision that its words might seem
to imply.” Allied Structural Steel Co. v. Spannad88 U.S. 234, 240 (1978). For
one, the ContrastClause “does not prevent the State fromreiseng such powers

as are vested in it for the promotion of the common weal, or are necessary for the
general good of the public, though contracts previously entered into between
individuals may thereby be affectedd: at 241 (citation and quotation ameid). In

other words, “[o]ne whose rights, such as they are, are subjectdoestaiction,
cannot remove them from the power of the State by making a coriradtthem.

The contract will carry with it the infirmity of the subjematter.”ld. (citaton and
guotation omitted).

Nevertheless, a state’s “sovereign power . . . to safeguard the wélfasg o
citizens . . . has limits when its exercise effects substantial mattbins of private
contracts.”ld. at 244 (citatiorand quotatioromitted). But a“state regulation that
restricts a party to gains it reasonably expected from a contract does not necessarily

constitute a substantial impairmerée Energy Reserves Grp., Inc. v. KZower

15 As noted byLL Liquor, Inc. v. Montana912 F.3d 533, 537 n.2 (9th Cir. 2018), federal
courts—ncluding the United States Supreme Cedntave “bounced between using the plural
‘Contracts’and the singular ‘Contract’ when referring to this Clausie Ninth Circuit concluded
the plural form was appropriate because article 10, section 1 of the Carssas “Obligation
of Contracts” (Emphasis added).etters (and words) matter, espdlgian the ConstitutionSee
M’Culloch v. Maryland 17 U.S. 316, 407 (1819) (“[W]e must never forget that itderastitution
we are expounding.”)This Court will likewise use the plural form.
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& Light Co, 459 U.S. 400, 411 (1983). “In determining #xtent of the impairment,
[courts] are to consider whether the industry the complaining pasteritared has
been regulated in the pastd. If a state law substantially impairs a contractual
relationship, the state “must have a significant and legterpublic purpose behind
the regulation, such as the remedying of a broad and general social or economic
problem.”ld. at 41112 (citation omitted). “Oce a legitimate public purpose has
been identified, the next inquiry is whether the adjustment of itftgsr and
responsibilities of contracting parties is baspdn reasonable conditions aswf
a character appropriate to the public purpose justifying [the law’s] adopltbmat’
412 (quotation omitted). Importantly, “[u]nless the State itself is &#acimg party,
as is customary in reviewing economic and social regulationgcourts properly
defer to legislative judgment as to the necessity and reasonableness of a particular
measure.’ld. at 412-13 (citation and quotation omitted)

Here, Plaintifs fail to even allege the existence of a specific conimgzaired
by Amendment 13Life Partners, Ing. 2008 WL 11337548, at *4 (dismissing
ContractsClause claim because plaintiff “[did] not allege when the contracts were
executed or explain how the Act impairs those contrgcég)I Tampa/Orlando,
Inc. v. Orange Gunty, No. 97891-ClV, 1997 WL 33320573, at *7 (M.D. Fla. Dec.
10, 1997) (dismissing plaintiffs’ Contrastlause claim because “Plaintiffs have not

alleged that a contract existsBut evenassumingthe sufficiency ofPlaintiffs’
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allegation that “all people engaged in the business of dog racing in the State of
Florida” have contracts that are affected by Amendment 13, Plaintiffs have not
plausibly alleged that these contractual relationships have been substantially
impaired. Only Plaintiffs’ reasonableexpectations and reliance can undergird
claim for urconstitutional contract interferenc8eeEnergy Reseres 459 U.S. at

416. Plaintiffs, operating in the context of an “extensive and complexategu
scheme’governingparirmutuel wageringsee Gulfstream Park Racing Ass’n, Inc.

399 F.3d at 1278, should have anticipated that changes in that regulatmnesch
might occurto the detriment of their contractual expectations.

Furthermore,even to the extent Amendment 13 substantially impairs
Plaintiffs’ contractual interests, Amendment 13 “rests on, and is prompted by,
significant and legitimate state intei®stSee Energy Reserve$s9 U.S. at 416;
Gulfstream Park Racing Ass’'n, In@99 F.3d at 1278aryeli’'s Lovely Pets, In¢.

2015 WL 11197773, at *4. Plaintiffs do not allege the State itself is a party to any
affected contract, and this Court therefore “properly defer[s] to [Florida’s] judgmen
as to the necessity and reasonableness of [AmendmenSEg].Energy Reserves
459 U.S. at 4121 3.

Plaintiffs have failed to plausibly allege thamendment 13 violatethe
ContractsClause SeeEtherton v. City oRainsville No. CV-14-BE-1832M, 2015

WL 6123213, at *1213 (N.D. Ala. Oct. 19, 2015) (dismissing ContsaClause
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claim where plaintiffs failed to plausibly allege the challenged law did not Sarve
significant and legitimatpublic purpose”)aff'd percuriam, 662 F. App’x 656 (11th
Cir. 2016);Nat’l Viatical, Inc, 2006 WL 1071839, at £33 (dismissing Contrast
Clause claim where the state “demonstrated a significant and legitimate public
purpose” for the challenged lavlaintiffs’ Contracs Clause claim ishereforedue
to be dismissed.

D. Substantive Due Proce€daim (Count IV)

Plaintiffs claim that Amendment 13 denies their property rights without due
process of law in violation of the Fourteenth Amendment to the U.S. Constitution
and the Constituan of the State of Florida. Am. Compl. { 73. “In the Eleventh
Circuit, an arbitrary or capricious legislative act may provide the basis for a
substantive due process claim, which is called ‘an arbitrary and capricious due
process claim.” 'Romero v. Watsp No. 1:08 CV 217, 2009 WL 1361714, at *6
(N.D. Fla. May 13, 2009) (quotingillas of Lake Jacksaqritd. v. Leon Gurty, 121
F.3d 610, 611, 615 (11th Cir. 1997) and citlige v. Sarasota Gunty, 908 F.2d
716, 72122 (11th Cir. 1990). As distinct from aTakings Clause claim, which
“addresses government action that is invalid absent compensation,” an arbitrary and
capricious due process claim “addresses government action that is invalid the
moment it occurs despite any subsequent remedy or compensatiomhus,

“[w] here a person’s stateeated [property] rights are infringed by a ‘legislative act,’
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the substantive component of the Due Process Ctparsally protects that person
from arbitrary and irrational government actiokéntner 750 F.3cdat 1279-80.

As a preliminary matter, this Court finds that Amendment 13 is a “legislative
act” There is no definitive test for determining whether challenged actions are
legislative or executive (i.e., nonlegislativegee Kentner 750 F.3d at 1&0.
Nevertheless, the Eleventh Circuit has set forth a number of guidepassito
courts in this dermination.See id.Legislative acts most commonly occur in the
form of “laws and broadanging executive regulations” that “generally apply to a
larger segment efif not all oF—society.”ld. (quotation omitted)'A legislative act
also involves policymaking rather than mere administrative application of existing
policies.” Id. Based on this guidance, Amendment 13 is a legislativbeaetuse it
applies generally to all citizens of Florida and involves pah@king rather than
mere administrative appligah of existing policiesSedd; 75 Acres, LLC v. Miami
Dade unty, 338 F.3d 1288, 12967 (11th Cir. 2003)Accordingly, Plaintiffs’
claim falls within an exception to the general rule prohibiting due process claims

premised on statereated interests.

16 While the Amended Complaint does not explicitly assert a claim for a violation of
Plaintiffs’ procedural due process rights, Plaintiffs’ allegatioresy be read tamply that the
enactment of Amendment 13 constituted a procedural due process vidatidim. Compl. 1
1014, 5357 (alleging, for example, théAmendment 13 escaped the checks and balances that
are traditionally afforded to proposed legislatiaa the Constitutional Revision Commissjon
As Defendants correctly argue, the process by vAimendment 13 was proposed and adopted
comported with Florida lanseeECF No. 33 at 3940.The Eleventh Circuit has repeatedly made
clear that the legislative process itself provides all the process coosftiytidue to a property
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“Substantive due process challenges that do not implicate fundamental rights are
reviewed under the ‘rational basis’ standatrtKentner 750 F.3d at 128®laintiffs
have failed to identify a fundamental right upon which Amendment 13 allegedly
infringes. While Plaintiffs identify certain rights they label as “fundamental” and
allege have been infringed by Amendment 13,(tlee “fundamental right to use
[their] property,” and the “[flJundamental right to earn a livelihoak&Am. Compl.

19 5859), neither of these rights are “fundamental.” The fundamental rights

owner.See, e.gAwera, 436 F. App’x at 976—77 (“Congress acted rationally and within its power
by enacting the [statute] and therefore [plaintiff's] rights were protected only bgpowsr,
‘immediate or remote, over those who make the rule.” ") (citation omitBadyse vLee @urty,

317 F. App’x 968, 972 (11th Cir. 2009)[A] lleged problems with the adoption of [legislative]
acts cannot serve as the basis for a procedural due process.claiin75Acres, LLC 338 F.3d

at 1298(*[T]he legislative process surrounding the enactmenthed Ehallengediaw] provided
[plaintiff] with all the process constitutionally due.”). Therefore, Hwe extent Plaintiffs’
[Amended Complaint] suggests a procedural due process violation, iglatieg process affords
sufficient due process protection for property owners’ intereSis€’ Beaulieu v. Ala. Onsite
Wastewater Bd.373 F. App’x 3, 5 (11th Cir. 2010).

Moreover,that Amendment 13 was enacted by “bypass[ing] public officials who were
deemed not responsive to the concerns of a majority of the vigestho consequence because
the voters of Florida were well within their right to “@ah concert and statewide” to adopt their
preferred policy.See Schuette v. Coab Defend Affirmatie Action, Integration & Immigrant
Rights & FightFor Equality By Any Means Necessary (BAMBj2 U.S. 291, 3H13 (2014)
(“Were the Court to rule that the question addressed by Michigan voters is too sensiivglax
to be within the grasp of the electorate . . . that holding would be an unprecedented restriction on
the exercise of a fundamental right held not just by one person but by all in comiloa Fjorida
Supreme Court has also rejected the argument that restrictions adoptedesdt eofra
constitutional ballotnitiative should be subjeetito higher scrutiny tharestrictionsadopted as
part of the deliberative process of enacting laws in the Flbed&slatureSee Lane v. Chile§98
So. 2d 260, 2654 (Fla. 1997)see also Carney890 N.E.2d at 131, 134.12 (“[T]he [ballot]
initiative process and the Statewide election will satisfy the requimséprocedural due process
with respect to the plaintiffs’ property interests in their [fautuel dog racing] licenses|.]”)
Accordindy, any procedural due process claim asserted by Plaintiffs fails.

17 Florida courts utilize an identical rational basis tesanalyzesubstantive due process
claimsunder the Florida Constitutio®ee Silvio Membreno & Fla. Ass’'n of Vendors, Inc. w Cit
of Hialeah 188 So. 3d 13, 20, 20 n.5 (Fla. 3d DCA 2016).
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protected by the U.S. Constitution do not include stadated property interests
such as Plaintiffs’ interests in their panutuel licensesSee Forgd 580 F. App’xat

711 (affirming dismissal of plaintiffs’ due process claim because plaintiffs’
allegation that their “rights in their [bingo] licenses” had been “improperly
invalidated” did not plausibly claim a violation of their fundamental rightsabse
“their purpored rights in the bingo licenses were created and defined by state law
Averg 436 F. App’x at 976Prescott v. Florida343 F. App’x 395, 400 (11th Cir.
2009) see also Hillcrest Prop LLP v. Pasco Gunty, 915 F.3d 1292, 1300 n.12
(11th Cir. 2019). Nors there dundamentatight to maintaina business or earn a
profit. See Bdl Air Transp, Inc. v. Jackso19 F. App’'x 932, 937 (11th Cir. 2011)
(citing Coll. Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expens&BdU.S.
666, 675 (1999))f. Heim v. Liem 523 F. App’x 643, 645 (11th Cir. 2013) (“[T]he
right to work in a specific profession is not a fundamental rightitkers v. Egbert

359 F. Supp2d 1358, 136462 (S.D. Fla. 2005) (“Fishing, whether commercial or
recreational, is not a fundamtal right and tbse engaged in these activities are not
a suspect clasy. And, to the extent Plaintiffs assert a fundamental right to use their
property for padmutuel dog racing based on article 1, section 2 of the Florida
Constitution’s Declaration of Rights, “even constitutionally protected property
rights are not absolute, aagde subject to the fair exercise of the power inherent in

the State to promote the general welfare of the people through regulations that are
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necessary to secure the headtifety, good order, [and] general welfarRitkets v.
Vill. of Miami Shores232 So. 3d 1095, 1098100 (Fla. 3d DCA 2017) (quotation
omitted) (finding rational basis test applied to ordinance forbidding -frartt
vegetable gardensyee Fraternal Ordeof Police, Metro. Dade Cty., Lodge No. 6
v. Dep't of State392 So. 2d 1296, 1361302 (Fla. 1980) (“The right to earn a
livelihood by engaging in a lawful occupation or business is subject to the police
power of the state to enact laws which advance the public health, safety, morals or
general welfarg).

As previously explained in the context of Plaintifisqual Protection claim,
a rational basis exists to believe that Amendment 13 would further Florida’s
legitimate interests in regulating panutuel wagering or protecting the health and
welfare of domestic animal§ee Cook v. Benngit92 F.3d 1294, 1300L1th Cir.
2015) (“Rational basis review in the conteoft equal protection is essentially
equivalent to rational basis review in the context of due processtprdingly,
Plaintiffs SubstantiveDue Process claim is dismisse8eel eib, 558 F.3d at 13D-
08 (affirming dismissal of substantive due process claim wherechiallenged
regulation survived rational basis review).

V. Conclusion
For these reasonBefendants motion to dismisss granted This Court is

concerned about the potential futility of@amended pleadin&ee Patel v. Ga. Dep't
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BHDD, 485 F. App’'x 982, 982 (11th Cir. 2012) (“Futility justifies the denial of leave
to amend where the complaint, as amended, would still be subject to dismissal.”).
Although it seems doubtful that Plaintiffs will be able to allege additional facts that
would remedy the defects this Court has identified in the Amended Complaint, this
Court will afford Plaintiffs one more chance to amend. Theretorey before May
11, 202Q Plaintiffs shall either (1) file a second amended complaint or (2) file a
notice stating their intention not fde a second amended complaint. If Plaintiffs
elect not to file a second amended complaint, this Court will gotlgment
triggering the right to appeal

Accordingly,

IT IS ORDERED:

1. Defendants’ motion to dismiss, ECF No. 33GRANTED.

2. Plaintiffs’ claims against the Governand the SecretagreDISMISSED

without prejudice for lack of subjecmatter jurisdiction.
3. Plaintiffs’ claims against the Attorney General BASMISSED without

prejudice for failure to state a claim.
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4. On or before May 11, 202Q Plaintiffs shall either (1) file a second
amended complaint or (2) file a notice stating their intemiointofile a
second amended complaim which case this Court will enter a final
judgmert consistent with this Order

SO ORDERED onApril 27, 2020.

s/Mark E. Walker
Chief United States District Judge
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