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INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

ROBERT F. BARNARD, as

personal representative of the estate
of Raymond Paulk, and

ROBIN BAXLEY, asthe personal
representative of the estate of Michael
Scarberry,

Plaintiffs,
VS. CASE NO. 5:10cv213/RS-CIK

GEICO GENERAL
INSURANCE COMPANY,

Defendant.

ORDER
Before me is Defendant’s motion for summary judgment (Dbk. 4

|. STANDARD OF REVIEW

The basic issue before the court amation for summary judgment is
“whether the evidence presents a sufficient disagreement to require submission to a
jury or whether it is so onsided that one party must prevail as a matter of law.”
Anderson v. Liberty Lobby, Inc., 477U.S. 242, 81, 106 S. Ct. 2505, 2512986)
The moving party has the burden of showing the absence of a genuine issue as to

any material fact, and in deciding whether the movant has met this btivelen,
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court must view the movastevidence and all faabinferences arising from it in
the light most favorable to the nonmoving parmyickesv. SH. Kress & Co., 398
U.S. 144 (1970)Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1115 (11th Cir. 1993).
Thus, if reasonable minds could differ on the inferences arising from undisputed
facts, then a court should deny summary judgniiranda v. B & B Cash

Grocery Sore, Inc., 975 F.2d 1518, 1534 (11th Cir. 199Rixing Mercantile Bank

& Trust v. Fidelity & Deposit Co., 750 F.2d 838, 841 (11th Cir. 1985However,
amere ‘scintila’ of evidence supporting theonmoving party's position will not
suffice; there must be enough of a showing that the jury could reasonably find for
that party. Walker v. Darby, 911 F.2d 1573, 1577 1ih Cir. 1990) €iting

Anderson, 477 U.S. at 251).

[I. BACKGROUND

| accept the facts in the light most favorable to Plamtifee Galvez v.
Bruce, 552 F.3d 1238, 1239 (11th Cir. 2008) (citMgyard v. Wilson, 311 F.3d
1340, 1343 n.1 (11th Cir. 2002)). “All reasonable doubts about the facts should
be resolved in favor of the nanovant.” 1d. (QuotingBurton v. City of Belle
Glade, 178 F.3d 1175, 1187 (11th Cir. 199€@)emons v. Dougherty County, 684

F.2d 1365, 136&9 (11th Cir. 1982).



Plainiff did not directly respond tthe majority of Defendant’s statement of
facts (Doc. 46)therefore tbsefacts as stated by Defendant are deemed admitted.
However,it is clearfrom Plaintiff's responsethatthe material facts of the case are
largely undisputed.

This is a consolidated third party insurance bad faith action brought by
Plaintiff Robin Baxley, as the personal representative of the estate of Michael
Scarberry, and Plaintiff Robert Barnard, as the personal representative sifitee e
of Raymond Paulk The case arises out of a singlr accidentausedy the
negligent driving of Layura Sellens which Michael Scarberry was killesellers
was driving a car owned by her father, Raymond PaR#ulk and Is wife,
Winnie,were insured under one poliby Defendant Geico

The accident occurred on January 7, 2005. Winnie Paulk reported the
accident to Defendant on January 8, 2005, and Defendant began its investigation of
the accident that same day. Deafant contacted Mrs. Paulk on January 12, 2005,
to advise her that Defendant would attempt to tender the full $10,000 policy limits
to Scarberry’s mother, Robin Baxley. Later that same day, Defendant confirmed
that Attorney Hosam Zawahry was representing Baxley, although Geico had not

received a letter of representation from Zawahry. On January 19,&1608n

! Pursuant to N.D. Fla. Loc. R. 56.1 “all material facts set forth intttieraent required to be served by the moving
party will be deemed to be admitted unless controverted by the statement requéediteid dnd served by the
opposing party.” Great deference is given to a district court’s irton of its local rules, and will only be
reviewed for an abuse of discretioMlann v. Taser Intern. Inc, 588 F. 3d 1291, 1302 (11th Cir. 2009)
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days after the accident, Defendant tendéreddanddelivery to Zawahry’s offica
$10,000 check for the full bodily injury (“BI”) policy limits, made out to the
personal representative of the deceased Scarberry’s estate and ZaRelbases
accompaniethese checkseleasing Winnie Paulk, Layura Sellers, and Geico
from liability. Raymond Paulk’s name was not included in these relelses.
letter dated February 13, 2005, Defendant advisddPaulks of their policy

limits, of the possibility that claims arising out oétlccident could resuih a
judgment in excess of their policy limits for which they would be personalleliabl
andof their right to retain their own attorney to protect their interests. (De8).46

Geico attempted to contact Zawalsiyteentimes in the months after its
tender of the policy limits on January 19th but received no response from Zawahry.
OnJuly 28, 2005, a representative of Defendant hand delivered a release and a
second check for the full Bl policy limits to Zawahry’s office because the check
iIssued in January had expired.

Zawahry communicated with Geico for the first time in a written
correspondence dated August 5, 20d3oc. 4619). In this letter, Zawahry
indicated that he received the check and release from Defendant, and that he
believed an estate would have to be established before it could be executed.
Zawahry requested @hDefendant consider waiving thapening of an estatnd

having Baxley execute the release personally. In the alternative, Zawahry



requestedhat Defendant pafpr the cost ofiling the estatéen addition to the
settlementwhich Zawahryestimated wouldake ten hours at trastof $250 per

hour, plusthe cost ofiling fees. Zawahry also requested disclosures under t
insurance disclosure statutbatthe check be reissued to “Robin Baxley and Sam
Zawahry, her attornglyand suggested additional language in the releasediag

civil or criminal restitution related to a potential criminal case against Sellers.
Zawahrystated that he would like to have thassued check and documents

within thirty days, and if Defendant did so his clients would sign a general release
of herclaims releasing Geico and Sellers.

In what was no doubt a response to Zawahry’s extremely high estimate of
the costs of setting up a simple estate, Defendant contacted attorney Angela Jones
about setting up an estate fcarberry Jones attempted tontact Zawahry over
several weeks, but did not receive a response from Zawahry until after he filed suit.
In a letter dated August 31, 2005, but received by Zawahry on September 8, 2005,
Defendant responded to Zawahry’s August 5th letter. (De@436Zawahry
responded on September 19, 2005, stating that Geico had failed to comply with the
requirements in the settlement offer. (Doc:28&). On September 21, 2005,

Winnie Paulk advised Geico that she had received a complaint filed by Baxley in
state court. Tatcomplaint resulted in an entry of a consent judgment in favor of

Baxley in the amount of $2,500,000.00. (Doc24).



On September 18, 200Baxley filed a third party bad faith action against
Geico in state court. On October 14, 2009, Gesrooved the case to this court.
See 5:09¢v343, Doc. 10n August 20, 2010, Barnard, as the personal
representative of Raymond Paulk, filed a bad faith action agaasb(Doc. 1).

On October 22, 2010, Baxley’s case was consolidated with Barn&a#s.
5:09cv343, Doc. 103Defendant now moves for summary judgment on all claims
against it.

L. ANALYSIS

When an insurer is handling claims against its insured, it “has a duty to use
the same degree of care and diligence as a person of ordanargd prudence
should exercise in the management of his own busin@ssera v. United States
Fid. & Guar. Co., 35 So. 3d 893, 898 (Fla. 2010) (citations and quotations
omitted).

This good faith duty obligates the insurer to advise the insured of settlemen

opportunities, to advise as to the probable outcome of the litigation, to warn

of the possibility of an excess judgment, and to advise the insured of any
steps he might take to avoid same. The insurer must investigate the facts,
and settle, if possibleyhere a reasonably prudent person, faced with the
prospect of paying the total recovery, would do so.

Boston Old Colony Ins. Co. v. Gutierrez, 386 So.2d 783, 78bla. 1980) (citations

omitted). A breach of this duty may give rise to a cause of adbobad faith

against the insurerPerera at 898.



In Florida, the question of whether an insurer has acted in bad faith in
handling claims against the insured is determined under the “totality of the
circumstances” standardBerges v. Infinity Ins. Co., 896 So.2d 665, 680 (Fla.

2004). While the issue of whether an insurer acted in bad faith is ordinarily a
guestion for the jury, many courts have concluded as a matter of laanthat
insurance company did not act in bad failee Davidson v. Government
Employees Ins. Co., 2010 WL 4342084 (M.D. Fla. 2010)(citingaldonado v.

First Liberty Ins. Co., 342 F. App’x 485, 488 (11th Cir. 200Hhin Crest PTE,
LTD. v. AlU Ins. Co., 368 F. App’x 14, 16 (11th Cir. 201®LI Ins. Co. v.
Scottsdale Ins. Co., 691S0.2d 1095, 1096 (Fla. 4th DCA 1997)).

In the instant casd, is undisputed that Defendant tendered the full policy
limits to Baxley’s attorney, Zawahry, eleven days after the accident occurred.
Defendansubsequently attemptéo contact Zawahrgixteentimes over the next
six months, with no response from Zawahry. Defendant also delisesecnd
check for the policy limitsvhenthe firstcheckexpired after six monthsithout
being cashedlt is clear that Defendant made every attempt to sélelaim for
the policy limits, despite Zawahry’s inexplicable evasive behavior. For an attorney
to refuse to respond to attempts to contact him for months at a time is outrageous
and unprofessional. As noted in the comment to Florida Rule of Prafaksio

Conduct 43.2, “[d]ilatory practices bring the administration of justice into



disrepute,” and “[r]ealizing financial or other benefit from otherwise improper
delay in litigation is not a legitimate interest of the clienfThus, Plaintiffcannot
now use her own attorney’s poor behavior to claim bad faith on the part of
Defendant

In addition to immediately tendering the policy limits and attempting to
settle the claimDefendantctivelykept its insured notified of what was happening
with the claim It advised the Paulks just days after the accident that it would
tender the full policy limits to Baxley and attempt to settle the cléefendant
also advised both Paulks of their policy limits, of the possibility that claims arising
out of the accidnt could result in a judgment in excess of their policy limits for
which they would be personally liable, and of their right to retain their own
attorney to protect their interests.

“The essence of ansurance badhith claim is that the insured acted in its
own best interests, failed to properly and promptly defendléme, and thereby
exposed thensuredto an excess judgmentBoateng v. Geico General Ins. Co.,

2010 WL 4822601, (S.D. Fla. 2010)(citations omitted). Here undisputed facts
of this case demonstrate no basis upon waiokasonable jury could conclude that

Geico acted solely in its own interest in attempting to settle the claim. Instead, the

% Indeed, Zawahry’s behavior in refusing to resptineico’s sixteen attempts to contact him appéangerously
close to the type of bad faith claim “set-up” watdrt# in a recent Florida Bar Journal articlsee Gwynne A.
Young and Johanna W. Clarkhe Good Faith, Bad Faith, and Ugly Set-up of Insurance Claims Settlement, 85 Fla.
Bar. J. 9 (Feb. 2011).
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facts demonstrate that Geico acted promptly, diligently and with due concern for
the Paulks’ interest.

Plaintiff makes much ahe fact that the initial releases delivenedanuary
were only in favor of Winnie Paulk and Layura Sellers, not Raymond Paulk.
However, gven that Winnie Paulk and Raymond Paulk were joint policy holders,
this was clearly merely an oversight on the part of Dddahamounting to
negligent behavior, not bad faith. Although negligent conduct is relevant to an
insurer’s good faith, negligent conduct (without more) falls short of “bad faith.”
Cardenasv. Geico Cas. Co., 2011 WL 111588 (M.D. Fla. 2011)(citirigel aune v.
Liberty Mut. Ins. Co.,314 So.2d 601, 663 (Fla. 4th DCA 1975)).

Because there is no evidence from which a reasonable jury could conclude
that Defendant acted in bad faith towards its insured, summary judgment is granted

for Defendant.

V. CONCLUSION

IT ISORDERED:
1. Summary judgment is granted for Defendant against both Plaintiffs.
2.  The Clerk is directed to close the file.
3.  The Clerk is directed to post a copy of this order in case

5:09cv343/RSCIK and close that file as well.



ORDERED on May 25, 2011

/s Richard Smoak
RICHARD SMOAK
UNITED STATESDISTRICT JUDGE

10



