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INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

DEBORAH BUSH and
PAMELA HARDEN,

Plaintiffs,
V. CASE NO. 5:13-cv-369-MW-GRJ

GULF COAST ELECTRIC
COOPERATIVE, INC,,

Defendant.
/

AMENDED ORDER ON MOTION FOR SUMMARY JUDGMENT!

Before this Court are Defendant’s Motion for Summary Judgment (Doc. 55),
Defendant’s Statement of Undisputed Bg@oc. 56), Plaintiffs’ Memorandum in
Opposition (Doc. 66), and Plaintiffs’ Statement of Disputed Material Facts in
Opposition (Doc. 65).

Deborah Bush and Pamela Harden hawed their former employer, Gulf
Coast Electric Cooperativinc., for age and gender disnination and retaliation.

They allege that the company discrintgdagainst them when it filled a position

! This Order has been amended solely #pomse to Defendant’'s Unopposed Motion to Amend
Order (Doc. 97), which will be granted by separate order. After the deadline to respond to
Defendant’s motion for summary judgment, Rtéfs submitted a “Corrected Memorandum in
Opposition,” (Doc. 70). Because they failed to pewhat corrections were being made or state
why | should consider the late-filed correctiphdid not consider # Corrected Memorandum
when | issued the original Order (Doc. 96). TAmended Order now reflects corrections that
were made (and never previously brought to @osirt’'s attention) rgarding Michael White’s
arrest.
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with a younger, male applicant. They tralege that compangngaged in a series
of discriminatory and retaliatory acgainst them, eventually leading to

Ms. Harden’s termination and Ms. Busk@nstructive dischasgy The company,
meanwhile, claims that it led the man because he vilester qualified and denies
engaging in any sort of discriminatooy retaliatory harassment against these
ladies.

After review, this Court finds that soneé Plaintiffs’ claims raise triable
issues of fact regarding discriminatiavhile others fail as matter of law. A
reasonable jury could find that Ms. Bislyender-discrimination claim based on
failure-to-promote, Ms. Hamh's gender-discriminatioclaim based on failure-to-
promote, and Ms. Harden’s genderedisiination claim based on disparate
treatment have merit. All of Plaintiffsemaining claims must be dismissed.

So Defendant’s motion for summary judgment is partially granted and
otherwise denied.

l. STANDARD OF REVIEW

The basic issue on a motion for summpiggment is “whether the evidence
presents a sufficient disagreement to rezjgubmission to a jury or whether it is
so one-sided that one party mpsevail as a matter of lawAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 251 (1986). Thewmng party has the burden of

showing the absence of a genuine issu® asy material fact, and in deciding



whether the movant has met this burdéme, court must view the movant’s
evidence and all factual infarees arising from it in theght most favorable to the
nonmoving party.Adickes v. S. H. Kress & C@98 U.S. 144, 157 (1970). So if
reasonable minds could differ on the infages arising from undisputed facts, then
a court should deny summary judgmehtiranda v. B & B Cash Grocery Store,
Inc., 975 F.2d 1518, 1534 (HLCir. 1992) (citingMercantile Bank & Trust v.
Fidelity & Deposit Ca.750 F.2d 838, 841 (11th Cir. 1985A mere ‘scintilla’ of
evidence supporting the nonmoving parposition will not suffice; there must be
enough of a showing that the jury could reasonably find for that p@ératker v.
Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (cithwgderson477 U.S. at 251).

1.  BACKGROUND

Plaintiffs Deborah Bush and Pamélarden were empl@aes of Defendant
Gulf Coast Electric Cooperative, Inc. Q&C). (Doc. 65 at 6-7). Bush was the
Supervisor of Office Services, and Handwas a Work Order Specialist in the
accounting departmentd(). Both are females overdtage of 40. (Doc. 66 at 4).

a. Justin Barnes’s Promotion

In February 2012, GCEC opened theipos of Manager of Office Services.
(Doc. 65 at 8). The posting said thatadlege degree was preferred, but that
comparable experience was a valid alternative.). (Both Bush and Harden

applied for the position.Id.). The position eventually went to Justin Barnes, who



was younger and had feweraye of experience thaush or Harden. Id. at 9-11).
Unlike them, however, he held allege degree. (Doc. 56 at 4).

GCEC said that it hired Barnes becahséhad a bachelor’'s degree and more
relevant experience. (D066 at 3-5). GCEC also said that, based on the
recommendation of the private consultilrgn that recommended the creation of
the position, a bachelor’'s degree was in fact required for the position. But this
revised position description did not go irgffect until after the position had been
filled. (Id.). Bush and Harden say thathaltigh Barnes had a college degree, he
had very limited supervisory experienceamentry-level rolewhere Bush was his
supervisor. (Doc. 65 at 9-11; Doc. 644di84). They also assert that Barnes
performed poorly in that role, and wodléquently call his father—then the CEO
of the company—to get out of workld(at 9, 13).

b.  Subsequent Discrimination and Harassment

After hiring Barnes, the companyréd a series of younger and sometimes
male employees to positions that were ambtertised. Bush and Harden never had
the opportunity to apply for those positions. (Doc. 65 at 13-15).

Other employees also said thagyttbelieved they had experienced age
discrimination. (Doc. 65 at 15-16). The company openly said that it wanted to

hire college graduates to fill ep positions. (Doc. 65 at 15).



Bush and Harden say they were subjedtostility in the work environment
based on their gender. (D&5 at 16-19). For exampléhe company advertised a
male-only Leadership Appreciation Dinrfeom which female employees were
excluded, and had no comparable eventdmale employees. (Doc. 65 at 16).
Bush was repeatedly locked outhar computer, excluded from meetings,
subjected to frequent drug testimgd banned from fraternizing with her
subordinates—none of which she perceiliagpening to men in the office. (Doc.
65 at 18-19). Harden was subjected to vulgar, sexist, and racist language by her
superiors. (Doc. 65 at 19 GCEC, meanwhile, denies has vastly different
explanations for most of these events. (Doc. 55 at 21; 28).

Around August 31, 2012, both BushdaHarden were disciplined for
outside-of-work activity on Facebook. (D&% at 19-21). Bush responded to the
post of Kacy Rhodes, a former employee, who made a statement about another
GCEC employee who was recently terminat@doc. 65 at 20; Doc. 65 at 15).

Bush responded “Kacy, God’s a goodd;and you don’t do wrong and get it
away with it.” (Doc. 65 at 20). As agselt, Bush was formally reprimanded and
made to sign a “Last Chance Agreement” stating that she would not engage in
similar conduct again or would be terminatdd.)(

Harden responded to Rhodes’s post bytipgs'Sing it, sista.” (Doc. 65 at

21). She did not believe that thisnement reflected poorly on GCEC, but GCEC



felt otherwise and wrote her up for itld(). At a meeting with the then-CEO, Mr.
White, Harden retorted that it was unfaiatishe was being disciplined for a three-
word comment while nreagement could use racial sluréd.. She then informed
White about Barnes’s use of racial slurkl. at 21-22). Harden also informed him
that she felt she was discriminated agabased on age and gender when Barnes
was selected for his position. (Doc. 23 at 65).

Plaintiffs also point out that although they were disciplined for using
Facebook, White was not meaningfully disciplined after he was arrested in
November 2014. (Doc. 65 at 23). He only lost use of the company truck for one
month. (d.).

Bush filed a Charge of Discriminati on September 28012. (Doc. 65 at
23). She claims her harassmeorsened after thaDne employee told her that
Barnes had told him to watch Bush angda® back about all of her activities.

(Doc. 65 at 24). White ignored Busliter she filed her chargeld(). She was
also further locked out of her computerd.).

Harden also filed a Charge of Disaination. (Doc. 65 at 24). Harden
experienced unusually hostileatment for minor things & she filed her charge.

(Id. at 25). One employee told Hardenwatch her back. (Doc. 65 at 25).

2 This Court also notes that Harden st another employee, Peyton Gleaton, told her
that after she filed the lawsuit, White said thatwanted to “fucking get [Harden]” and that after
Bush quit her employment, White said “one bittown, one to go.” (Doc. 65 at 25). But, as
these statements by White appear to be insslbie hearsay, and de@dat Gleaton now denies
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C. Discharge and Termination

For Bush, the perceived harassment teasmuch for her, and she quit in
what she claims was a response to hertcocisve discharge. (Doc. 65 at 25). On
September 18, 2013, Bush went home ithvBarnes’s permission. (Doc. 65 at
26). Barnes called Bush back invtork to help with evaluations.ld)). When
Bush got back to work to help withdlevaluations, Barnes had already conducted
the evaluations himself.d.). Bush perceived this dmrassment and complained
that she could not take it anymore arftl I€Doc. 65 at 27). White accepted her
resignation by hand-deliveredtier the next morning.Id. at 27-28).

Harden, unlike Bush, was terminatddarden and another employee, Becky
Kent, discussed a mold problem in the @#fdue to skin issues they were having.
(Doc. 65 at 28). Harden noticed thatantractor appeared to be doing mold
inspections of the office. Harden askesb@ervisor for a report so that she could
take it to the doctor to assess her skin issues). (Harden recalls joking with
Kent that the mold could be her “ticket band that there could be a lawsuitd.(
at 29).

After the incident, GCEC terminated Harden on May 5, 2014 for

insubordination. (Doc. 65 at 30). GCEfaimed that it fired Harden because she

them, (Doc. 55 at 28), this Cdwrill not consider themSee Rojas v. Florid&85 F.3d 1339,
1344 (11th Cir. 2002) (“[Clommms by low-level supervisors repeating management’s
discriminatory comments are inadmissible hearsay.” (citations and quotations omitted)).



told Kent not to report the mold to mayganent so that they could later sue GCEC
over the mold. (Doc. 56 at 16Harden denies doing so.
d. Procedure

Bush and Harden filed suit in stateurt, and GCEC properly removed to
this Court on November 5, 2013. Bueid Harden filed their Third Amended
Complaint (Doc. 28) on May 30, 2014leging age discrimination, gender
discrimination, and retalieon. Both Bush and Harden pursue their gender
discrimination claims under failure-togimote, disparate treatment, and hostile
work environment theories, and pursueitlage-discrimination claim only under a
failure-to-promote theory.

GCEC now moves for summary judgment.

1. DISCUSSION

It is unlawful for an employer to disaninate against employees in hiring or
firing on the basis of age or gend&ee29 U.S.C. § 623(a); 42 U.S.C. § 2000e-2;
§ 760.10, Fla. Stat. Additionally, it is ilal for an employer to retaliate against
employees who have formally complaingddiscrimination based on their age or

gender. 29 U.S.C. § 623(d); 42 U.S§2000e-2; § 760.10(7), Fla. Stat.

% The Florida Civil Rights Act, Chapt@60, was patterned after Title VII. Florida
courts have construed the act in accordancedeitisions of federal courts interpreting Title
VII. SeeWilbur v. Corr. Servs. Corp393 F.3d 1192, 1195 (11th Cir. 2004).



Bush and Harden have not preserday direct evidence of gender or age
discrimination; they rely only on circunasttial evidence. Thefore, their claims
may be analyzed under the circumstdreiadence framework established in
McDonnell Douglas Corp. v. Greedll U.S. 792 (1973), anitexas Department
of Community Affairs v. Burdind50 U.S. 248 (1981). Under this framework, the
plaintiff first has the burden of establislgia prima facie case of discrimination,
which creates a rebuttable presuroptihat the employer acted illegallyWilson v.
B/E Aerospace, Inc376 F.3d 1079, 1087 (11th Cir. 2004). When the plaintiff
establishes a prima facie case, which cretepresumption of discrimination, the
burden of production shifts to tleenployer to articulate a legitimate,
nondiscriminatory reason for its actionsl. If the employer satisfies its burden by
articulating one or more reasons, thile@ presumption of discrimination is
rebutted, and the burden ofopluction shifts to the plaintiff to offer evidence that
the employer’s asserted reasoa igretext for illegal discriminationd.

a. Failure to Promote

Bush and Harden first argue ti&€CEC discriminated against them by
failing to promote them to the position llanager of OfficéServices based on
their age and gender and instead hiringtiduBarnes, a young male. They appear

to have abandoned their argument thaBGGiscriminated against them by not



giving them an opportunity to applyrfeseveral later-openepositions, because
they fail to address this argument in their Memorandum (Doc. 66).
1. Prima Facie Case

To make out a prima facie caseagfe or gender discrimination based on a
failure to promote, a plaintiff must shawat (1) he or she belonged to a protected
class; (2) he or she was qualified fodaapplied for a position that the employer
was seeking to fill; (3) despite qualificatis, he or she was rejected; and (4) the
position was filled with an individuautside the protected clasgessels v.
Atlanta Indep. Sch. Sy<l08 F.3d 763, 768 (11th Cir. 2005).

GCEC disputes only the second regment—that is, whether Bush and
Harden were qualified for the position.

As for the Manager of Office Services position, GCEC states that neither
Bush nor Harden had a batbr’'s degree, which was necessary for the position.
But in February 2012, the position destiop said that “The position requires a
high school education or equivalentdadgree in business or related field is
preferred or equivalent work expenice.” (Doc. 57-9). The revised position
description, which stated that a bachslalegree was required, was not put into
effect until May 2012—two months aftéhe position had been filled.

GCEC says that it hired for the position with the revised description in mind.

One might reasonably question why GCEC would fill the modified position

10



without actually modifying the position description. It is also significant that
GCEC spent time interviewing candidatesas as Bush and Harden) who met the
original requirements but did not melké modified requirements that GCEC
claims it was considering veln filling the position. A reasonable jury, considering
the position description at the time thatsBuand Harden applied, could find that
they were “qualified” based onelr years of work experience.

GCEC counters with the baffling argument that because Bush and Harden
are pursuing both age and gender disgration, they cannot prove that age
discrimination was a but-for cause of témation and the age claims must fail.
(Doc. 55 at 14 n. 4 and 24 n. 6). Theteaio specific authority for this argument,
likely because there is no authoritge argument would lead to absurd
consequences. If this argument prevailediould mean that no plaintiff could
ever bring another claim alongside age discrimination claim without
automatically destroying the age discrimioatclaim. This outcome runs contrary
to the intent of both age and gender dmmation statutes, and can be quickly
rejected.

Both Bush and Harden make oytrama facie case for age and gender
discrimination based on a failure to prot@a them to the Manager of Office

Services position.
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2. Pretext

GCEC has given an age- and gendantral explanation for hiring Barnes
over Bush or Harden: he was more lffiesd for the position than they were
because of his education and supervisory experience.

Once a defendant has proffered legatmreasons for the termination, the
plaintiff has the opportunity to respondttmse reasons and argue that they are a
pretext for the terminationAlvarez v. Royal Atl. Developers, In610 F.3d 1253,
1264 (11th Cir. 2010). To show pretextplaintiff must demonstrate that the
proffered reason was not the true reason for the failure to promote, either by
directly showing that the discriminatorgason more likely niivated the decision
or by indirectly showing that the profsd explanation is unworthy of credence.
Jackson v. State of Alabama State Tenure Cond®mF.3d 1276, 1289 (11th Cir.
2005). A plaintiff must produce enoughi@gence to allow a reasonable finder of
fact to conclude that the defendant’saiated reasons for its decision are not
believableld.

Here, Bush and Harden have prodd enough evidence for a reasonable
jury to conclude that promoting Barnes etthan Bush or Haseth was a pretext to
discriminate against them based on genlet not on the basis of age.

Plaintiffs have produced evidence thaken in the light most favorable to

them, casts serious doubt on Barnes’s ggpee qualifications. They and their

12



witnesses have testified thaarnes, prior to his promotion, had no real supervisory
experience. (Doc. 65 at 13). They furtstated that Barnes performed poorly in
his position. (Doc. 65 at 9). If truhese allegations cast serious doubts on the
company’s stated reasons for hiring Bar@EEC claimed it hired Barnes in part
based on his supervisory experienceoq®4-23 at 25-29). Additionally, the
company'’s inherently contradictory statem that it hired for the position on the
belief that a college degreeas required for the posit, even though the position
description stated that it was a degppreferred position, undermines the
legitimacy of its proffered reasons feglecting Barnes. This evidence is
significant given that all other applicantéo applied for the job were women.

Furthermore, Bush and Hardkave provided enough circumstantial
evidence of gender discrimination in the Waace that a jury could conclude that
the failure to promote themas a pretext for discrimating against them based on
their gender.

As for gender, the company’s CERlichael White, invted male members
of the company to a “leadership appreomtdinner,” and did not host any similar
event for female employeeflespite GCEC'’s claim that White privately hosted
this event, the circumstances surroundimgevent and the manner in which it was
presented to the employees, taken in the light most favorable to the plaintiffs, is

evidence of an environment in which coany leadership favored male employees

13



over female employees. Similarly, White the presence of female employees,
allegedly used vulgar and sexist language and programmed his phone to dial his
wife when he told it to “call the bitch(Doc. 65 at 19). A jury could find such
conduct to be probative of discriminatatititudes towards women—attitudes that
may have influenced his decisionhioe Barnes over Bush or HardeSee Jones v,
Bessemer Carraway Medical Gtl.51 F.3d 1321, 1323 n. 11 (11th Cir.1998)
(“[L]anguage not amounting to direct evidence, but showing some [discriminatory]
animus, may be significant evidence oéfext once a plaintiff has set out a prima
facie case.”).

Additionally, Plaintiffs point out that while they were disciplined for
relatively innocuous comments on Facebaukles in the company—White, Justin
Barnes, and Roy Barnes—were not sulgddb discipline for more egregious
actions. White was arrested; Justin Bam@s reported for using racist language;
and Roy Barnes was nevesdiplined after allegedly gaally harassing a woman.
This evidence is much less probative dadiminatory intent than the male-only
party and the sexist languagad would likely be indticient to defeat summary
judgment on its own, especially giverettifferences between the comparators’
positions and conduct and that of the Plainfiff@ut the failure to discipline the

alleged comparators could still be construed by a reasonable fact-finder as some

* As described below, this Court nesat consider whether the comparators are
“similarly situated” to Plaintiffs.
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evidence of discriminatory animua@anti-female attitudes throughout the
company’s management.

This is especially apparent in the cas&koy Barnes. Plaintiffs’ withesses
say that Roy Barnes sexually harassed an empldyésough the employee never
filed a formal grievance, White learnedtbfs conduct and did not discipline Roy
Barnes. The harassing behavior contthuetil Roy Barnes retired. (Doc. 65 at
22).

As for age, however, Plaintiffs hawet produced adequate circumstantial
evidence of animus or discriminatory intent that a reasonable jury could find that
GCEC failed to promote &m due to their ageSee Gross v. FBL Fin. Servs., Inc.
557 U.S. 167, 177 (2009) (“[T]he plaintiffteens the burden of persuasion to
establish that age was the ‘but-for’ caoe$¢he employer's adverse action.”).
While Plaintiffs point to evidence that &C wanted to hire people with college
degrees, having a degree is an agatral qualification on its face&SeeAnderson
v. Queen Carpet CorpNo. CIV.A 4-94-CV-37-RLV, 1995 WL 461961, at *4
(N.D. Ga. May 10, 1995) (“The ADEA doe®t require employers to forgo hiring

college graduates.”). Furthemy sort of statistical arsomparator evidence of the

15



ages of recent hires does not appeantount to a pattern of discriminatiorSege
Doc. 56 at 7 (listing multiple employeeser age 40 recently hired by GCEE)).

Bush and Harden have listed a slevotbfer grievances which they had with
the company, such as being locked ouwtarhputers, frequemrug testing, orders
regarding how to use paid time off, ordeggarding fraternizing with subordinates,
being subject to racist language, eitese grievances hawa@nimal probative
value in showing age or gender discrimination.

In reply, GCEC argues that Plaif¢ifallegations regarding the use of
offensive language and other specifigtsients by the management must be
excluded because they are based on hgamslthough some of these criticisms
have merit, Plaintiffs have producedough non-hearsay circumstantial evidence
that a jury could infer discriminatory animuSee, e.g.Harden’s Affidavit, Doc.
64-19 at 6 (“Mr. White routinely used tweords “bitch” and “fu&” in my presence
in a hostile and vulgar manner. One tiheetold his phone to “call the bitch”,
meaning his wife, and his phod&led the number.”).

Bush and Harden have thus produeedugh evidence for a reasonable jury
to conclude that Barnes’s promotion wasretext to discriminate against Bush and

Harden based on their gender. They heast doubt on GCEC'’s stated reasons for

> The only evidence that Plaiffs did produce with respect to age discrimination was the
statement of Linda Skipper thaeth CEO Roy Barnes told hertlat she “needed to retire so
the younger [employees] could move up.” (Doc. 64-21 at 20). The magistrate judge excluded
Skipper’s testimony. (Doc. 87). By separateenr Plaintiffs’ motion for reconsideration, ECF
No. 92 will be denied. Ms. Skipper'sastment will not be considered here.
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hiring Barnes, and have shown circumstdrevidence that could imply an intent
to discriminate based on gender. Riffisi evidence is “sufficient to permit a
reasonable factfinder to conclude tha tkasons given by the employer were not
the real reasons for the adverse employment decisfohdpman v. Al Transp.
229 F.3d 1012, 1024 (11th Cir. 2000). eTfactfinder could conclude that the
adverse employment decision wagually based on discrimination.

On the other hand, Bush and Hardewmehaot produced enough evidence for
a reasonable jury to conclude that Barn@stsmotion was a pretext to discriminate
against Bush and Harden based arthge. They have produced no
circumstantial evidence of preference younger workers or other prejudicial
attitudes against older workers, so tlw@ims must fail as a matter of law.

Summary judgment is therefore dedias to the claims of gender
discrimination due to failure to promotnd those claims will proceed to trial.
Summary judgment is granted as to the claims of age discrimination, which will be
dismissed.

b. Disparate Treatment

Bush and Harden next argue that GGdi€triminated against them based on

their gender by treating them differenttpm similarly situated males and younger

workers.
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1. The Prima Facie Case
A plaintiff may establish a prima facease of gender discrimination through
circumstantial evidence by proving that (1¢dfelongs to a protected class; (2) she
was subjected to adverse employmentoact{3) her employer treated similarly
situated employees outside her clasation more favorably; and (4) she was
gualified to do the jobWilson v. B/E Aerospace, In@76 F.3d 1079, 1091 (11th
Cir. 2004).
GCEC appears to only dispute the dnarong; that it treated similarly
situated male employees more favorably.
A. Bush’s Constructive Discharge
As to the second prong, GCEC (somewhat oddly) concedes that Bush
suffered an adverse employment action wéle® signed the last chance agreement,
(Doc. 55 at 17) (“[Bush] only receivezhe adverse action—the Last Chance
Agreement”), and it is beyond dispubteat Harden suffered an adverse
employment action when she was terminatBdsh, however, also argues that she
satisfies the second prong becausevs® constructively discharged.
An adverse employment action muspact the “terms, conditions, or
privileges” of the employnmd in a real and demonstrable way and rise to a
“threshold level of substantiality.Davis v. Town oLake Park, Fla.245 F.3d

1232, 12389 (11th Cir. 2001). The employee “must sheariaus and material
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change in the termspnditions, or privileges of employmentll. Because Bush
voluntarily resigned from her position, hegparation from GCECould only be an
adverse action only if she werenstructively discharged.

Constructive discharge occurs whememployer deliberately makes an
employee’s working conditioniatolerable and thereby foes her to quit her job.
Bryant v. Jones575 F.3d 1281, 1298 (11th C2009) (citations and quotations
omitted). The employee must demoastrthat the work environment and
conditions of employment were so unbedeahat a reasonable person in that
person's position would be compelled to resigirgo v. Riviera Beach Associates,
Ltd., 30 F.3d 1350, 1363 (11th Cir. 1994)he threshold for establishing
constructive discharge is “quite highHipp v. Liberty Nat. Life Ins. Cp252 F.3d
1208, 1231 (11th Cir. 2001). Although constructive discharge is a question of fact,
e.g, Huddleston v. Roger Dean Chevrolet, |r@45 F.2d 900, 905 (11th Cir.

1988), a plaintiff must still produce sufficie@vidence to create a jury question on
that issue.Buckley v. Hosp. Corp. of AnY58 F.2d 1525, 1530 (11th Cir. 1985).

Bush has failed to satisfy the “quitegh” threshold of producing enough
evidence to allow a jury to infer thateskvas constructively scharged. She has
identified a series of inconvenienceser job—the computer lockouts, the rules
about paid-time-off, the drug testingetincreased scrutiny by supervisors and co-

workers, the questioning about the co-workersss, the call to return to work to
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complete evaluations, the order not tddraize with subordinates, the exclusion
from meetings, the severe discipliregarding the Facebook comments—but none
that appear to meaningfulignpact her ability to perfon her job. She has likewise
identified evidence of sexist attitudes by baperiors, but none that were directed
at her in a way that would cause a persobe compelled to resign, or for the
matter cause Bush to evile a formal grievancender the company’s policies.
On the last day of her employment, she qtér being called badio work to do a
task (employee evaluations) that hadatty been partially completed; such a
minor frustration, while it mapave been the straw thatoke Bush’s back, wholly
fails to meet the objective standaficonstructive terminationSee, e.g., Wu v.
Thomas996 F.2d 271, 274 n. 3 (11th Cir. 1993) (noting that cases do not hold
“that every unkind act, even those with@sonomic consequences, can violate
Title VII"); see alsdavis v. Town of Lake Park, Fl&245 F.3d 1232, 1239 (11th
Cir. 2001) (“Title VII is neither a gemal civility code nor a statute making
actionable the ordinary tribulations thie workplace.”) (citations and quotations
omitted).

Bush has failed to produce sufficiemttidence to show that she was
constructively discharged when she quit her job; rather, the evidence shows that

she voluntary resigned and suffémo adverse employment action.
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B. Disparate Treatment

Because they have produced no corafmas, GCEC argues that Plaintiffs
have not produced enough evidence forasoeable jury to conclude that they
were treated differently fromimilarly situated males.

Where there is no direct evidence of disgie treatment, plaintiffs often use
comparators—similarly situated emgkes—as circumstantial evidence of
disparate treatment. To make a compardahe plaintiff's treatment to that of
non-protected employees, the plaintiff msisow that she and the employees are
similarly situated in irelevant respectsHolifield v. Renp115 F.3d 1555, 1562
(11th Cir. 1997).

Bush and Harden appear to identify M&hJustin Barnes, and ex-CEO Roy
Barnes as potential comparaofThey allege thatlahree of them received
different disciplinary treatment. Bushdhlarden were sevdyedisciplined for
their innocuous comments on Facebookeakwhile, White was not disciplined
after he was arrested, Justin Barnes maglisciplined aftehe was reported for
using racially hostile communications, aRdy Barnes was not disciplined after he
allegedly sexually harass@nother employee.

This Court must assess whether thesmparators meet the fairly high
standard of being “similarly situated3eeRioux v. City of Atlanta, Ga520 F.3d

1269, 1280 (11th Cir. 2008) (stating that to prove disparate treatment through

21



disciplinary differences, the quantity agdality of the comprator's misconduct
must be “nearly identical” to preveoourts from second-guessing employers’
reasonable decisions and confusing eppVith oranges and that misconduct
merely similar to the misconduct of thesciplined plaintiff is insufficient)
(citations and quotations omitted). A plafif's failure to produce a comparator
does not necessarily doom the plaintiéése; rather, the plaintiff will always
survive summary judgment if she preseritsumstantial evidence that creates a
triable issue concerning the erapér's discriminatory intentSmith v. Lockheed-
Martin Corp, 644 F.3d 1321, 1328 (11th Cir. 2011). A triable issue of fact exists
if the record, viewed ia light most favorable to the plaintiff, presents a
convincing mosaic of circumstantial evigenthat would allow a jury to infer
intentional discriminatiomy the decisionmaker.ld}) (citations and quotations
omitted).

For the same reasons described in assessing the failure-to-promote claim
(that is, the male-only party, the sexistidaage, and to a lesser extent, the failure
to discipline the comparators), Bustdadarden have estigéhed the “convincing
mosaic” of circumstantial evidence thabud allow the jury to infer that GCEC
discriminated against them based on tgeimder. There is enough circumstantial

evidence of discriminatory animus GCEC’s management that a jury could
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conclude that GCEC took adverse actioaiagt Bush and Hardesven when they
would not have taken ¢haction had Bush and Harden been males.
2. Pretext

GCEC has put forth legitimate, non-diseinatory reasons for its adverse
employment actions. It claims it gaveduthe last-chance agreement because she
violated the company’s social meqlialicy and posted negatively about the
company on Facebook, and it claims it fitdarden for insubordination after she
attempted to hide mold from the compawythat she would have additional fodder
for a subsequent lawsuit against the conypaBush and Harden argue that these
reasons were mere pretexts to disonae against them based on their gender.

A. Bush

Bush has not put forth enough evidet@eonvince a reasonable jury that
GCEC's stated reason for issuing th&t lehance agreement—her misbehavior on
Facebook—was “unworthy of credence.”

The parties do not dispute that a fememployee made a negative comment
about GCEC, and Bush madgost in support of that comment, saying “you don’t
do wrong and get by with it,” clearly imphg that GCEC had done wrong. (Doc.
65 at 20). Publicly acknowledging thagr employer had done wrong is a clear
example of insubordination and in violatiof the company’s established policies.

SeefForbes v. City of N. Miamb09 F. App’x 864, 868 (11th Cir. 2013) (finding
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that insubordination, including “willful diggard on an employer’s instructions,” is
valid reason to terminate employee). f¢asonable juror could conclude that
Issuing the last chance agreement, Whalearly delineated the company policies
that Bush had violatedséeDoc. 64-4), was “unworthgf credence” such that it
could be construed as a pretext for dretating against Bush because she is a
woman.

Because Bush has not shown that GCEC's legitimate reason for issuing the
last chance agreement was a pretext, her claim for disparate treatment gender
discrimination fails, and summary judgment is appropriate.

B. Harden

Harden has made a much more collimppargument for pretext. The facts
surrounding Harden’s termination are chumore disputed than the events
surrounding Bush’s last chance agreement.

The company argues that it heard tHatden was plotting to concoct
evidence against the company &lawsuit, and so it fireder for insubordination.
Harden says that she only said that tleeneld be a lawsuit about the mold, not that
she was planning to initiate a lawsuit or wanted to withhoidezxce of the mold
in order to gain leverage in a lawsuftnd although GCEC states that Harden told
a co-worker not to report the mold to magement, (Doc. 55 at 27), Harden states

that she specifically inquired about the mold to her managdech would have
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necessarily had the effect of reportithg mold to management, (Doc. 65 at 28-
29).

If Harden’s version of the eventsreounding her termirteon are believed,
then GCEC'’s explanation for termimag her for insubatination would be
“unworthy of credence,” and, taken to ttiger with the circumstantial evidence of
discriminatory animus already describaauld be sufficient for a reasonable jury
to conclude that Harden’s termiratifor insubordination was a pretext to
discriminate against héased on her gender.

Summary judgment is therefore denmuHarden’s disparate-treatment
claim, which will proceed to trial.

C. Hostile Work Environment

Bush and Harden next argue that thvegre discriminated against based on
their gender because they were satgd to a hostile-work environment.

Title VIl is violated when the workpke is permeated with discriminatory
behavior that is so severe or pervasi\a thalters the conditions of the victim’s
employment and creates an aliasvorking environmentHarris v. Forklift Sys.,
Inc., 510 U.S. 17, 21 (1993). A plaintifiaking a hostile worknvironment claim
must show that (1) she belongs to a @cttd group; (2) she has been subject to
unwelcome harassment; (3etharassment must haveen based on a protected

characteristic of the employee; (4etharassment was sufficiently severe or
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pervasive to alter the terms amzhditions of employment and create a
discriminatorily abusive working envirorant; and (5) the employer is responsible
for such environment under either a theofyicarious or of direct liability.Miller

v. Kenworth of Dothan, Inc277 F.3d 1269, 1275 (11th Cir. 2002).

The principal problem with Plaintiffs’ aims is that most of the grievances
they complain about and the “harassmehgy claim to have suffered is not
appropriately analyzed under the framekvof a “hostile work environment”
based on gender discrimination. Alma#tof the complaints—the computer
lockouts, the rules regarding paid-time-affe drug testing, the increased scrutiny
by supervisors and co-workers, the questig about the co-worker’s dress, the
call to return to work to complete evations, the order not to fraternize with
subordinates, the exclusion from meetirthe severe discipline regarding the
Facebook comments—were gendeutral hostilities.

A hostile work environmeraction requires that a workplace be permeated
with “discriminatory intimidaion, ridicule, and insult."Harris, 510 U.S. at 21.

The only thing that could possibly meet tidescriminatory” criteria is the use of
sexist language. Begse none of the sexist commewesre specifically directed at
them and the comments are only a fractioRlaintiffs’ complaints, they are not,
by themselves, sufficient to create atiltesenvironment. The sexist comments

were not physically threatening and hliating, but were mere “offensive
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utterances.”See Faragher v. Citgf Boca Raton524 U.S. 775, 787 (1998)
(“[M]ere utterance of an . . . epithet wh engenders offensive feelings in an
employee would not sufficiently alterrtes and conditions of employment to
violate Title VII.”) (citations and quotations omitted).

Plaintiff cites no authority for the proposition that a series of gender-neutral
actions by an employer, even when eatrout disparately against women, can
amount to a hostile-work environment. Rat, a hostile work environment claim
is usually permeatedith terms like “sexual hmssment,” and “sexually
objectionable environment.See id.786-87. Indeed, the s@nal case that first
recognized so-called “hostilgork environment” claimsyleritor Savings Bank,
FSB v. Vinsopd77 U.S. 57 (1986), addressed #sue of a Title VII claim based
on “unwelcome sexual advancedd. at 64.

Almost all of Plaintiffs’ grievanceare better characterized as, and have
already been analyzed under, a disparagtment theory dfability under the
framework described iwilson v. B/E Aerospace, In876 F.3d 1079 (11th Cir.
2004). A hostile work envanment claim is a type alisparate treatment claim.
SeeReeves v. C.H. Robinson Worldwide, 1884 F.3d 798, 808 n. 2 (11th Cir.
2010) (“We reiterate that disparatedatment under 42 U.S.€ 2000e-2(a)(1) is

the proper framework under which to evaluabstile work environment claims.”).
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But where there is largely aibsence of sexual- or gendersedharassment,
Wilson notHarris, provides the proper analytical framework.

Nonetheless, even iHarris were a proper framework for analyzing
Plaintiffs’ gender-discrimination claims, thelaims would still fail as a matter of
law.

GCEC, citing authority regardinglaerse employment actions under other
theories of discrimination, appears to dispute the fourth proktawfs; it argues
that the grievances that Bush anddiéan complain abowtre “de minimis
inconveniences” not amounting to an edteon in the terms and conditions of
employment. To establish that harassmestfficiently severe or pervasive to
alter the terms and conditions of glmyment, it must amount to both an
environment that a reasonable person waldjectively find hostile or abusive and
an environment that the employee subjesdtiyperceives to bkostile or abusive.
Miller, 277 F.3d at 1276. In assessing theodlbye component, courts consider
the totality of the circumances, including (1) the frequency of the conduct; (2) the
severity of the conduct; (3) whether tt@nduct is physically threatening or
humiliating, or a mere offensive utéace; and (4) whether the conduct
unreasonably interferes with tkenployee’s job performancéd.

Here, Bush and Harden’s grievandesnot amount to an alteration in the

terms and conditions of their employmeiiteir claims fail for many of the same
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reasons as the constructivesaharge claim. The sewgrof the conduct that the
Plaintiffs complain about is relatiseminor and does not amount to an
“‘unreasonable interference” thieither of their abilities to do their job. Indeed,
neither was ever disciplined for anyrfmemance-related reasons. And aside from
the occasional use of sexist language fbiahs only a minor part of Plaintiffs’
grievances, none of the conduct Plaintiilege can be sait be “physically
threatening or humiliating.”

Additionally, the severity of theomduct appears less egregious than other
cases that have failes$ a matter of lawSee, e.g., Henderson v. Waffle House,
Inc., 238 F. App’'x 499, 502-03 (11th Cir. 2007) (finding no dispute of fact where
male employee called female employe®lip [Parton],” commented about her
breast size, and pulled her halendoza v. Borden, Incl95 F.3d 1238, 1247
(11th Cir. 1999) (finding no dispute tdct where male eptoyee rubbed hips
against female employee and made smyfisounds while looking at her groim;
at 1246 (citing favorablyndest v. Freeman Decorating, In@¢64 F.3d 258, 264—

67 (5th Cir. 1999), which foufidhat an implied threat of retaliation for refusing a
sexual advance would not establegshostile work environment).

The conduct that Plaintiffsomplain about appears somewhat similar to the

conduct at issue iBmith v. Naples Community Hospital, In€33 F. App’x 797,

® But sedd. at 1255 n. 9 (Tjoflat, J., concung and dissentingjistinguishing=reeman
Decoratingand suggesting the majority misconstrued its holding).

29



800 (11th Cir. 2011), in which treourt found that “annoyances and
communication issues . . . did not coatese to creating a hostile work
environment” and that several instancew/imch a supervisdiacted in a manner
that was excessively aggseve, angry, and physicalthgreatening,” and “went
‘ballistic™” were not sufficiently severto alter the conditions of employment and
create a hostile work environment.

Thus Plaintiffs cannot properly brirag“hostile work environment” claim,
because it is not the proper analytitaimework for evaluating their gender
discrimination claim. Even if it wer¢hey have not produced enough evidence to
convince a reasonable jury that the harassmeounted to a change in their terms
and conditions of employment. Their claifad as a matter odbiw, and summary
judgment is appropriate.

d. Retaliation

Bush and Harden finally argue that BC retaliated against them for filing
their charges of discrimination asdbsequently filing this lawsuit.

To establish a prima facie case of lieteon under Title VII, a plaintiff must
show that (1) she engaged in proteagdression; (2) she suffered an adverse
employment action; (3) there is a causahnection between ¢hexpression and the
adverse actionJohnson v. Booker T. Washington Broad. Serv., #84,F.3d 501,

507 (11th Cir. 2000).
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GCEC argues that Plaintiffs cannotisfy the third prong because there was
no causal connection betwetreir protected activity and their adverse acfion.

The causal connection requirement isddudly construed,” and a plaintiff
may establish a prima faciesgafor retaliation so long as the protected activity and
the adverse employment action are not completely unrel&eanington v. City of
Huntsville,261 F.3d 1262, 1266 (11th Cir. 2001). This causation may be
established by temporal proximitiljgdon v. Jacksor893 F.3d 1211, 1220 (11th
Cir.2004), as well as by showing that anpdoger knew of a protected activity and
adverse employment actions commenced shortly theredifesy v. United Parcel
Serv., Inc.360 F. App’x 61, 66 (11th Cir. 2010) (citiMfideman v. Wal-Mart
Stores, Inc.141 F.3d 1453, 1457 (11th Cir.1998%ourts have found that a three-
month period is too long to show causahnection, but that a one-month gap may
suffice. Higdon,393 F.3d at 1220-21

In the case of Bush, it is irrelevanhether there is a causal connection
between her protected activity and th&t kehance agreement because, for the
reasons already discussed, the last chagreement was nopeetext either to

discriminate against her or to retédiagainst her for protected activity.

" GCEC disputes the second prong as to Boshthis Court has already determined that
she suffered an adverse employment event whenesteived the last chance agreement. For a
retaliation claim, the adverse employment actsoone that well might have ‘dissuaded a
reasonable worker from making or suppay a charge of discrimination.Burlington N. &
Santa Fe Ry. Co. v. Whjt&48 U.S. 53, 68 (2006).
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In the case of Harden, shvas fired on May 4, 2014—methan a year after
she initially filed her charge of discrimation and nearly seven months after she
joined this lawsuit in November 20£3Courts have specifically held that a seven-
month time period is “too great to consté circumstantial evidence of causation.”
Richardson v. Alabama Pine Pulp C613 F. Supp. 2d 1314, 1324 (S.D. Ala.
2007),aff’'d, 277 F. App’x 907 (11th Ci2008) (collecting cases).

Harden argues that retaliation agaimst (in the form of the frustrations,
inconveniences, and perceiviearassment already addsed) began shortly after
she filed her charge of discrimination as@htinued through and culminated in her
termination. She cites no authority foistheasoning and it is not supported by the
evidence. The perceived rigdory activity (other than her actual termination)
never came close to an adverse emplaoyregent or amounted to any sort of
alteration in the terms and conditionshefr employment. Other than the claimed
temporal proximity and the string of minor grievances, Harden has not pointed to
any evidence of a causal connectiotwsen her protected activity and her
termination.

Plaintiffs’ claims for retaliation thuil as a matter of law, and summary

judgment must be granted.

8 In their reply memorandum, Defendant agthat Harden actually joined the suit in
August 2013. The distinction is irrelevant.
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V. CONCLUSION

This Court concludes that Bush ardrden’s gender-discrimination claims
based on failure-to-promote, as wellldarden’s gender-discrimination claim
based on disparate treatment, must procegtbto Plaintiffs have established a
prima facie case and presented enougheend of discriminatory animus to cast
doubt on the sincerity of the company’s stated reasons for its decisions such that a
reasonable jury could find that they wererenpretexts to discriminate against the
Plaintiffs.

In all of their other claims, though, Plaintiffs have not established a prima
facie case of discriminatioor retaliation. They havétis not raised any triable
issues of fact on these claims, audthey fail as a matter of law.

For these reasons,

IT ISORDERED:

Defendant’s Motion for Sumnnga Judgment (Doc. 55) GRANTED IN
PART, DENIED IN PART. The motion is denied as Raintiffs’ claims of
gender discrimination based arfailure to promote, and as to Plaintiff Harden'’s
claim of gender discriminain based on disparate treatment. Plaintiffs’ remaining
claims, including claims adige discrimination, claims of gender discrimination
based on a hostile work environment, clamhsetaliation, and Plaintiff Bush’s

claims of gender discriminatidmased on disparate treatment, 2t&M | SSED
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WITH PREJUDICE. This Court doesotdirect entry of judgment as to the
dismissed claims under FedEeRule of Civil Procedure 54(b). Plaintiffs’
remaining claims will proceed to trial.

SO ORDERED on June 11, 2015.

sMark E. Walker

United States District Judge
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