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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

VICTORIA LYNN SOMMERS,
Plaintiff,

VS. Case No.: 5:14cv163/EMT

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,
Defendant.
/

MEMORANDUM DECISION AND ORDER
This case has been referred to the underdigregistrate judge for disposition pursuant to
the authority of 28 U.S.C. § 636(c) and Fed.G¥. P. 73, based on the parties’ consent to

magistrate judge jurisdictiorsde docs. 8, 9). It is now before the court pursuant to 42 U.S.C.

§ 405(g) of the Social Securifct (“the Act”), for review ofa final decision of the Commissioner
of the Social Security Administration (‘8#hCommissioner of the SSA”) denying Plaintiff's
application for disability insurance benefit®(B”) under Title Il of the Act, 42 U.S.C. 88 401-34.

Upon review of the record before this colrtis the opinion of the undersigned that the
findings of fact and determinations of therfmissioner are supported by substantial evidence and
comport with proper legal principles. Thus, the decision of the Commissioner is affirmed.

l. PROCEDURAL HISTORY

On November 29, 2012, Plaintiff filed an application for DIB; she identified her alleged

disability onset date as May 1, 2011, but she later amended this daly b, 2011 (tr. 32).

Plaintiff's application was denied initially and on reconsideration. Thereafter, she requested a

1 All references to “tr.” refer to the transcript of SSA record filed on October 30, 2014 (doc. 11). Moreover,
the page numbers refer to those found on the lower right-haneraif each page of the transcript, as opposed to those
assigned by the court’s electronic docketing sysieany other page numbers that may appear.
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hearing before an administrative law judgal(3”), who held a hearing on November 19, 2013, at
which Plaintiff—who was represented by counsehd-a vocational expert (“VE”) testified. On
December 6, 2013, the ALJ issued a decision in winectound Plaintiff “notisabled,” as defined
under the Act, at any time through the date stacision (tr. 32—47). BAppeals Council (“‘AC”)

subsequently denied Plaintiff's request for review (tr. 1-8, 9-IH)us, the decision of the ALJ

stands as the final decision of the Commissionerestity) review in this court. Ingram v. Comm’r
of Soc. Sec. Admin496 F.3d 1253, 1262 (11th Cir. 2007). This appeal followed.
. FINDINGS OF THE ALJ

In denying Plaintiff’s claims, the ALJ made the following finding=e(tr. 32—47):

@) Plaintiff meets the insured status requirements of the Act through June 30, 2017

(b) Plaintiff has not engaged in substantial gainful activity (“SGA”) since May 1, 2011,
her initial alleged onset date;

(c) Plaintiff has the following severe impairnis: cervical degenerative disc disease
of C5-6 with radiculopathy and stenosis, cervicalgia, mild lumbar degenerative disc disease,
lumbago, carpal tunnel syndrome, and gastroesophageal reflux disease;

(d) Plaintiff does not have an impairmentommbination of impairments that meets or
medically equals the severity of an impairmisted in 20 C.F.R. Part 404, Subpart P, Appendix
1;

(e) Plaintiff has the residual functional capacity (“RFC”) to perform light work as
defined in 20 C.F.R. § 404.1567(b), with some exceptions

2 The AC first denied Plaintiff's request for reviéwa letter dated April 11, 2014 (tr. 9-15), stating that the
three additional items of evidence shown on an attachetidisbt provide a basis for changing the ALJ’s decision (tr.
9-10). Inthe text of its letter the AC also referenced two other items of evidence, which it stated pertained to a date after
the ALJ’s decision and therefore did not affect that decision (tr. 10).séea@nd letter, dated June 27, 2014, the AC
indicated that on June 2, 2014, Plaintiff had requestedlihatthe additional evidence submitted with her request for
review be noted on the list of exhibits (tr. 1). Grantirajriiff's request, the AC set aside its April 11, 2014, action in
order to formally exhibit all of Plaintiff's additiohavidence (and her correspondence) on an attachesbéist.(1, 6).
The AC then again denied Plaintiff's request for review (tr. 1).

3 Although Plaintiff remains insured for DIB purposgksugh June 30, 2017, the @rframe relevant to her
claim for DIB technically is July 15, 2011 (the amendet dé alleged onset), through December 6, 2013 (the date of
the ALJ’s decision).

4 The ALJ found that Plaintiff

can frequently use both hands for fine manifata but only occasionally use both hands for
repetitive action such as in pusgiand pulling of arm controls, simple grasping, and reaching
(including overhead). She can occasionally use both feet for repetitive movement such as in the
pushing and pulling of leg controls. She can oarsdly stoop, crouch, kneel, crawl, balance, and
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() Plaintiff is capable of performing her past relevant work as a photo clerk (specific
vocational preparation (“SVP”) level “unskilled”) his work does not require the performance of
work-related activities precluded by Plaintiff's RFC.

(9) In the alternative, in light of Plaintiff's agesducation, work experience, RFC, and
skills transferable from prior work, a finding ‘ofot disabled” is appropriate under the framework
of Medical-Vocational Rules 202.14, 202.15, and 202.0fie VE testified that representative jobs
that Plaintiff can perform, and which existsignificant numbers in the national economy, include
file clerk (SVP level “semi-skilled”), storage facility rental clerk (SVP level “unskilled”), and ticket
seller (SVP level “unskilled”);

(h) Plaintiff has not been under a disabilitydatined in the Act, from her initial alleged
disability date through the date of the ALJ’s decision.
lll.  STANDARD OF REVIEW

Review of the Commissioner’s final decisiotimsited to determining whether the decision
is supported by substantial evidence from the record and was a result of the application of proper
legal standards. Carnes v. Sulliy&®36 F.2d 1215, 1218 (11th Cir. 1991) (“[T]his Court may

climb stairs and ramps, but she can never cliatglers, ropes or scaffolds. She can tolerate
occasional exposure to unprotected heights, moving machinery, driving automotive equipment, and
marked changes in temperature and humidity. Plaintiff experiences a moderate degree of pain, which
occasionally interferes with concentration, persisée and pace but does not require that she abandon
her work or work station. This is not a cantbus concept anccours intermittently. Plaintiff can
respond appropriately to supervisors, coworkeustomers, and/or other members of the general
public. Plaintiff can use judgment in simple, one or two-step work-related decisions. Plaintiff can
occasionally use judgment in detailed or complex work-related decisions. Plaintiff can deal with
changes in a routine work setting. Plaintiff cendlerstand, remember, and carry out simple one and
two-step instructions. Plaintiff can occasitijainderstand, remember, and carry out detailed or
complex instructions. Plaintiff can maintain attenticoncentration, or pace for periods of at least
two hours, with regular breaks. Plaintiff can maimectivities of daily living. Plaintiff experiences
no repeated, extended episodes of decompensation.

(tr. 37).

® At the age of fifty-two years on her initial and amded alleged disability onset dates in 2011, Plaintiff was
a person “closely approaching advanced age.” At thedfrtree ALJ's December 6, 2013, decision Plaintiff was fifty-
four years old. Because Plaintiff would attain age fifyefyears within six months of the ALJ’s decision, however,
the ALJ determined that Plaintiff could bensidered a person of “advanced age” (tr. 38).

5 The Medical-Vocational Rules, also referred to ke ®rids,” consist of a matrix based on exertional levels
and vocational factors that may be used to direct a coanlusidisabled or not disabled or they may be used as a
framework for making that determinatiofee generally 20 C.F.R. Pt. 404, Subpt. P, App. 2 § 200.00(a). The matrix
results constitute “administrative notice” as to the numbgiaf that exist in the national economy at the various skill
and exertional levels. Thus, when all of a claimant’s tioal factors coincide with the criteria in the matrix, “the
existence of jobs is established.” 26®R. Pt. 404, Subpt. P, App. 2 § 200.00(b).
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reverse the decision of the [Commissioner] only when convinced that it is not supported by
substantial evidence or that proper legal standards were not appseslal}so Lewis v. Callahan

125 F.3d 1436, 1439 (11th Cir. 1997); Walker v. Boy&26 F.2d 996, 999 (11th Cir. 1987). “A
determination that is supported by substantial evidence may be meaningless . . . if itis coupled with
or derived from faulty legal principles.” Boyd v. Heckl&04 F.2d 1207, 1209 (11th Cir. 1983),
superseded by statute on other grounds as stated in Elam v. R.R. Ret. Bd921 F.2d 1210, 1214

(11th Cir. 1991). Aslong as proper legal staddavere applied, the Commissioner’s decision will

not be disturbed if in light othe record as a whole thedsion appears to be supported by
substantial evidence. 42 U.S.C. § 405(qg); Falge v. Apfsd F.3d 1320, 1322 (11th Cir. 1998);
Lewis, 125 F.3d at 1439; Foote v. Cha®&F F.3d 1553, 1560 (11th Cir. 199%ubstantial evidence

is more than a scintilla, but not a preponderance; it is “such relevant evidence as a reasonable person
would accept as adequate to support a conclusion.” Richardson v. P&EalesS. 389, 401, 91

S. Ct. 1420, 1427, 28 L. Ed. 2d 842 (1971) (mgConsolidated Edison Co. v. NLRBO5 U.S.

197,59 S. Ct. 206, 217, 83 L. Ed. 126 (1938)); Leh2s F.3d at 1439. Thmwurt may not decide

the facts anew, reweigh the evidence, or stibs its judgment for that of the Commissioner.

Martin v. Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990) (citationsitted). Even if the evidence
preponderates against the Commissioner’s decisierdbision must be affirmed if supported by
substantial evidence. Sewell v. Bow&02 F.2d 1065, 1067 (11th Cir. 1986).

The Act defines a disability as an “inabilityeéagage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment which can be expected to result
in death or which has lasted or can be expected to last for a contparad of not less than 12
months.” 42 U.S.C. § 423(d)(1)(A). To qualify aslisability the physical or mental impairment
must be so severe that the claimant is not only unable to do her previous work, “but cannot,
considering [her] age, education, and work experience, engage in any other kind of substantial
gainful work which exists in the national economyd. § 423(d)(2)(A). Pursuant to 20 C.F.R.

§ 404.1520(a)—(g)the Commissioner analyzes a disability claim in five steps:

1. If the claimant is performing SGA, she is not disabled.

" In general, the legal standards applied arestrae regardless of whether a claimant seeks DIB or
Supplemental Security Income (“SSI”), but separate, parallel statutes and regulations exist for DIB and SSéelaims (
20 C.F.R. 88 404, 416). Therefore, citag in this Order should be considetedefer to the appropriate parallel
provision. The same applies to citations ofudes or regulations found in quoted court decisions.
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2. If the claimant is not performing SGA,rhiepairments must be severe before she
can be found disabled.

3. If the claimant is not performing SGA and she has severe impairments that have
lasted or are expected to last for a continuous period of at leasetwenths, and if her
impairments meet or medically equal the criteria of any impairment listed in 20 C.F.R. Part 404,
Subpart P, Appendix 1, the claimant iegumed disabled without further inquiry.

4, If the claimant’s impairments do not pest her from doing her past relevant work,
she is not disabled.

5. Even if the claimant’s impairments prevent her from performing her past relevant
work, if other work exists in significant numbensthe national economy that accommodates her
RFC and vocational factors, she is not disabled.

The claimant bears the burden of establishing a severe impairment that keeps her from
performing her past work. 20 C.F.R. § 404.1512hdfclaimant establishes such an impairment,
the burden shifts to the Commissioner at step fiahtav the existence of other jobs in the national
economy which, given the claimant’s impairments, the claimant can perform. MacGregor v, Bowen
786 F.2d 1050, 1052 (11th Cir. 1986). If the Commissr carries this burden, the claimant must
then prove she cannot perform the warggested by the Commissioner. Hale v. Boy@31 F.2d
1007, 1011 (11th Cir. 1987).
IV.  PLAINTIFF'S PERSONAL, EMPLOYMENT AND MEDICAL HISTORY

A. Personal and Employment History

8 with respect to the medical evidence, the courtargsly relied on the parties’ memoranda for the references
to the record that pertain to Plaintiff's clainssegdocs. 20, 21), in particular Plaintiff’'s memorandum because she bears
the burden of demonstrating the Commissioner’s decisideryg benefits was incorrect. In addition, the November
3, 2014, Scheduling Order in part requires the partigetomeémoranda in support of their respective positions which
specifically cite the record by page number for all factaatentions (doc. 13). The Scheduling Order cautions that the
failure to do so “will result in the contention(s) being disregarded for lack of proper developideat?). Thus,
factual contentions that are not supported by specific citations to the record are disregarded.

The court has augmented the parties’ referencetheorecord and factuahformation, where deemed
appropriate, for clarity and completeness. It has not edtlihe entire record, including the evidence of Plaintiff's
mental health records that was before the ALJ and the l&©@{gh Plaintiff cites some of them). A discussion of these
records is not needed here because, as the Commissiaegriaintiff does not challenge any findings pertaining to
her alleged mental limitations. Accordingly, the court outlines and discusses only the medical evidence pertaining to
Plaintiff's alleged physical limitations, although it includes tiental restrictions imposed by the ALJ in his decision
and hypothetical questions posed to the VE.
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Plaintiff completed high schodlr. 46, 62), and she is able to communicate in English (tr.
46). She has past relevant waka clerk for the United Statesstal Service from 1985 to 2009
and as a short order cook and photo clerk in 2010 and 2011 (tr. 211, 235).

B. Medical Evidence Before the ALJ

On July 16, 2011, Plaintiff presented to an egeacy room in Ohio after being in a motor
vehicle accident (tr. 383—-85). Magnetic resonance imaging (“MRI”) of Plaintiff’'s cervical spine
obtained on July 27, 2011, showed mild postespanring and disc bulging at C3—4 and C4-5, with
moderate spurring and disc bulging at C5-6 (tr. 381). There was a mild impression on the ventral
cervical cord, which appeared pinched from theramtand posterior aspects, with marked central
canal stenosis down to 7 nand no cord myelomalaciaed(). The C2-3 level was normadi(). An
MRI of the thoracic spine idenigfd disc space narrowing at T6~and T7-T8, with a small disc
protrusion at T7—8, but no central @or neural foraminal stenogis. 379). A lumbar spine MRI
showed stable mild disc space narrowing at L3—L4 with an associated small broad-based disc bulge,
but no significant stenosis (tr. 380).

At an August 3, 2011, physical therapy vistaintiff's diagnoses were identified as
cervicalgia, neck sprain, lumbago, and lumbar sprain (tr. 357). Her reported pain level was 5 on a
scale of 1-10, with 10 being the most severe paih ( Plaintiff's discharge assessment dated
August 25, 2011, notes that on August 22, 2011, she repanpain level of 3 to 4 (tr. 337); the
assessment opines that Plaintiff's prognosis \gasd” with continued therapy and a home exercise
program (tr. 338).

Plaintiff presented to Achraf Makki, M.D. pdaysician with the Brain and Spine Center, on
December 13, 2011, with a complaint of severe [8AEk pain and back pain (tr. 554). Reviewing
Plaintiff's prior medical record€)r. Makki observed that Plaiffits cervical spine MRI showed a
mild disc bulge at“C3, 4, 5,” and central canahstsis, and her lumbar spine MRI showed mild disc
protrusion at L3—4 with mild left lateral stenogis 557). Dr. Makki prescribed Baclofen and
Lortab (d.); later in December, he also administered occipital nerve blocks and trigger point
injections for Plaintiff’'s neck pain (tr. 552-53).

On January 3, 2012, Plaintiff reported to Dr. Matkiat she continued to have some pain in

her neck secondary to muscle spasms but that the spasms were responding well to treatment (tr.
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548). Physical examination was largely normal, other than with respect to the musculoskeletal
system, as to which Dr. Makki found multiple trigger points, significant paraspinal muscle
tenderness, and decreased range of motioth@fcervical spine (tr. 545, 549). Dr. Makki
administered additional trigger point injectiorechuse they were “giving [Plaintiff a] significant
amount of relief,” and he prescribed AmbienRtaintiff's problems with sleeping (tr. 550-51). On
January 27, 2012, Plaintiff returned to Dr. Makkid reported continuing neck pain and muscle
spasms, symptoms which she described as being moderate in severity and unchanged (tr. 544).
Upon examination, Dr. Makki noted significantly decreased spinal range of motion secondary to
severe muscle tension, significant muscle tenderaadgaut banding in the form of trigger points

in multiple spinal segments (tr. 545). Dr. Makki noted that he had reviewed Plaintiff's cervical spine
MRI and the recommendation of a consultant, Dr. Striniger (Dr. Makki stated that he would
order facet injections “to help decrease [Plaintiffig]n, as surgery is not warranted at this point”
(id.). He also prescribed the use of Lortab and Baclofen (tr. 546). On Fel8a®012, and

March 1, 2012, Plaintiff received additional facet injections for her complaints of neck pain (tr. 542,
543). At her March 27, 2012, visit to Dr. Makki, Plaintiff reported “aching” neck pain which
occurred “frequently” and was “moderate in séyeand improving” (tr539). Dr. Makki advised
Plaintiff to use Lortab, Baclofen, and Lyrica aodundergo routine massage therapy (ir. 541).

On June 22, 2012, Plaintiff complained to Diakki of constant, aching pain which was
“moderate in severity and worsening” (tr. 53Bler range of motion was described as significantly
decreased secondary to severe muscle tensi@38&). Dr. Makki prescribed the use of Celebrex,
Flexeril, Lyrica, Lortab, and Ambien, and he also advised more physical thedgpyRlaintiff
attended eighteen physical therapy sessions between July 2012 and September 2012 (tr. 405-09,
411-15, 421-39). In July 2012, Plaintiff was ddsealiby a physical therapist as having reduced
strength in the upper extremities (tr. 46&n August 21, 2012, Plaintiféported to Dr. Makki that
she had experienced “excellentimprovement with physical therapy” (tr. 535). Her symptom control

was described as “good” (tr. 533). At discge from physical therapy, on September 10, 2012,

® Physical therapists are not included in thedis“acceptable medical sources” whose opinions may be
considered in determining the existence of an impaitm@0 C.F.R. § 404.1513(a). They are considered “other
sources,” whose opinions may be used to show the sewkatyimpairment and how it affects the ability to work. 20
C.F.R. § 404.1513(d).
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Plaintiff reported “overall improvement in symptomsiith neck pain intensity of 2/10 at rest and
6/10 with activity; she also reported a back painllef’2/10 at rest and 40 with activity (tr. 421).
Plaintiff was prescribed a home traction device for treatment of her neck pain (tr. 424, 427, 535).

Plaintiff again presented to Dr. Makki oreBember 4, 2012 (tr. 529). Plaintiff's reported
neck pain was described as aching, constant, andémate in severity (5 out of 10) and unchanged”
(id.). Dr. Makki noted Plaintiff's previous erllent response to physical therapy and facet
injections (tr. 531). Most physical findings meunremarkable, including with respect to upper
body strength, which was normal, although some hyperreflexia was noted (tr. 530). Plaintiff's
symptom control was “good” (tr. 529).

Ata March 4, 2013, visit, Plairfitireported aching, constant ngukin of moderate severity,
or 5/10, and constant lower back pain with a sgvef 7/10 (tr. 524). Plaitiff also reported having
hand tremors and spasms throughout her biady Other than back pain, a physical examination
was largely unremarkable; it was noted that neaik and stiffness wermot present (tr. 525-26),
and Plaintiff’'s symptom control reportedly was goad%24). Dr. Makki notedhat if Plaintiff's
neck pain increased, repeat cervical facet injections would be adminisejedue to the
neuropathic features of Plaintiff’'s complaints, Dr. Makki ordered a nerve conduction study and
electromyogram, as well as BRI of the lumbar spinad.). A March 18, 2013, nerve conduction
study and electromyogram for cervical radiculblyashowed electrophysiologic evidence of mild
median neuropathy at the right wrist as seeaipal tunnel syndrome (890). Plaintiff was noted
to have a history of bilateral carpal tunredkase procedure performed ten years piaoy. (Lower
extremity nerve conduction testing for lumbadicalopathy and piriformis syndrome was normal
(tr. 588). A March 12, 2013, lumbar spine MRI report noted mild degenerative disc disease at
L2-L3 and L3-L4 (tr. 594).

Plaintiff reported constant, aching neck pamd aadiating lower back pain with a severity
level of 5/10 on April 4, 2013 (t619). Dr. Makki assessed mild degenerative disc disease of the
lumbar spine, mild median neuropathy of the right, and sleep myoclonus (tr. 521). Plaintiff
was advised to continue her current prescriptionpdin, given a wrist splint to wear at night for

carpal tunnel syndrome, and prescribed medication for sleep myocidnus (
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A State agency physician, Edmund Molis, M.i2viewed Plaintiff’'s records and prepared
a physical RFC for her in April 2013 (tr. 117-1%). Dr. Molis’ opinion, Plaintiff was capable of
lifting and carrying up to ten pounds frequently and twenty pounds occasionally, sitting for a total
of six hours in an eight-hour workday, and standiradiing for a total of six hours in an eight-hour
workday (tr. 117). Her ability to push and/odlgincluding operating handnd/or foot controls)
was unlimitedid.). Plaintiff had no postural limitatiormut reaching with the left upper extremity
was frequently limited. The ability to handle, finger, and feel was unlimited (tr. 118).

In September and October 2013 Plaintiff undarteight sessions of physical therapy (tr.
614-23). Atintake on Septeml®12013, the therapist noted Plaintiff had limited range of motion
and reported “significant pain” that was worse whikeping or lying dow(tr. 623). By October
4, 2013, Plaintiff still had pain but it was “somteat better” (tr. 618), and on October 16, 2013, she
reported continued improvement in her symmo(tr. 616). At discharge on October 21, 2013,
Plaintiff's pain had decreaseddmty-five percent, and her oversyimptoms had decreased by thirty
percent (tr. 614, 615), although she continued to tdefirbuttock pain of 5/10 at rest and up to
7/10 with activity. Exacerbating factors included vitagk stooping, or standing for more than fifteen
minutes (tr. 614). Plaintiff stateat she could perform all bkr activities of daily living except
cooking and washing dishes, as to which she watelihdue to subjective pain and discomfort (tr.
615). According to the therapist, Plaintiff hdwba/n improvement in subjective pain and tolerance
to activities of daily living. It also appearshde had reached maximum improvement and would be
able to maintain the thirty percent reduction in overall symptoms with home exercises.

C. Medical Evidence Presented to the AC

After issuance of the ALJ’s decision on Ded®mn6, 2013, Plaintiff submitted records to the
AC which documented a January 2014 office visit with Dr. Makki (tr. 637—42). At that visit,
Plaintiff reported constant, achingck pain of moderate sevgribr 6/10, and worsening (tr. 637).

She also reported headaches and upper extremity weaikchesBi(. Makki’s findings with respect

to the musculoskeletal system included moderate tenderness to palpation of the cervical spine,
evidence of cervical paravertebral muscle spasm, moderate bilateral tenderness to palpation of the
occipital nerve, moderate tenderness to palpatitimedfacet joints with severe tenderness at C4-5,
C5-6, and C6—7. Under the section of his refiitet “Today’s Impression,” Dr. Makki noted that
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he had discussed with Plaintiff that the “natyratihology of the disease [is that it] is expected to
progress rather than improve|[ ]” and that Plairitiis had an increase in neck pain associated with
headaches” (tr. 640). Dr. Makki recommended npirngsical therapy and referred Plaintiff for a
functional capacity evaluation (“FCE")X). In light of the “significant” axial pain Plaintiff was
reporting and his findings of facet tenderness,NDakki also decided to proceed with joint facet
injections (d., tr. 641), and he ordered a repeat MRI of the cervical spine (tr. 641). The report of
this MRI states there are “mild degenerative @iad joint changes in the cervical spine which
contribute to mild central canal stenosisC8-4 and C5-6 and neural foraminal narrowing of
varying degrees at several levels in the cengipade including the right side at C3—4 and bilaterally
at C5-6" (tr. 643). Compared with a prews examination dated December 26, 2012, it was noted
there was little change (tr. 643—44).

The FCE ordered by Dr. Makki was completed by physical therapist Mohamed Hussein
on January 28, 2014 (tr. 647—61). Mussein opined that Plaintifiut forth maximum effort and
was cooperative and that the test results walid (tr. 647, 660—61). The testing indicated that
Plaintiff could lift a maximum of ten pounds ocaasally, sit ten minutes at a time for a maximum
of two hours per eight-hour workgastand five minutes at a tinfier a maximum of one hour per
eight-hour workday, and walk for three minutea &itne for a maximum of one hour per eight-hour
workday (tr. 658). According to Mr. Hussein, Plaintiff's “current functional abilities and
musculoskeletal findings demonstrate that clrenot work at any level of work [emphasis in
original]. She exhibited functional deficits with the necessary standing, walking, lifting, stooping,
twisting and squatting tolerances that are requogabrform any essential job demands” (tr. 649).
V. HEARING TESTIMONY

Plaintiff testified at the administrative hearing that several conditions prevent her from
working, including a bulging disc in her neck that plysician told her pressed into her spinal cord

(tr. 67). She also has arthritis in her shouldgesblems with her upper and lower back, and carpal

10 plaintiff refers to this physical therapist as “Bliussein.” While his credentials indicate he holds a doctor
of physical therapy degreee¢ tr. 646), they do not reflect that this therapist is a medical doctor or other acceptable
medical source. For the purpose of this Ortler,court refers to him as “Mr. Hussein.”

Case No.: 5:14cv163/EMT



Page 11 of 25

tunnel diseased.). Her main problems are with her nexid hands, which worsened after her July
2011 automobile accident and have not improved (tr. 79). Plaintiff stated that her neck condition
causes sharp, shooting pain that travels to &é&d has well as causes numbness and tingling in her
arms and hands (tr. 68). She also has sharp, shooting pain in her upper and lower back and
numbness and tingling in her legd.). “With medication, [she] could keep [her pain level] at a four

or a five. Without, it's seven or eightid(; see also tr. 69). The more severe pain lasts for about

“an hour or two” and occurs every day when it is time for her to take her medicationidgain (
Lifting, stooping, and bending and esseve walking, sitting, or stanay worsen her pain (tr. 69).
Plaintiff also has difficulty, bilaterally, with gss manipulation of items approximately one-third

of each dayifl.); with gripping approximately two-thirdef each day (tr. 70); and with fine
manipulation approximately three-fourths of each ddy. ( Plaintiff thought she could lift five to

ten pounds while seatemtl(), and carry ten to fifteen pounds occasionally (tr. 72—73). She drops
things frequently (tr. 77). Plaintiff could stand fdteen to twenty minutes at a time for a total of

two hours per workday (tr. 72—73), &it fifteen to twenty minutes at a time for a total of two hours

per workday (tr. 72), and walkif@ifteen to twenty minutes fa total of one hour per workdaly).

On an average day, during an eight-hour period Plaintiff needs to lie down and use a heating pad
about two to three hours due to pain and poor gteef3, 80). A home traction device for her neck,
which she uses several times per week, helpsdoce her pain for sera days at a time (tr.
80-81). Her husband performs most of the housatiares, although Plaintiff can do some things
around the house and goes shopping with her husband about once per week (tr. 73—-74). Plaintiff
watches television approximately six to seven hours per day (tr. 74).

The VE testified that Plaintiff has past #kas a short order cook, photo clerk, and postal
carrier (tr. 85). These jobs, as performed by Plaintiff, were generally consistent with the
descriptions for the positions in the DictionaryQxfcupational Titles (“DOT”) (tr. 86). The “semi
skills” Plaintiff acquired working aa postal carrier were transferrable only to the position of file
clerk, which is classified as light work (tr. 85).

The ALJ first asked the VE to assume tRéintiff's testimony was fully credible. If
Plaintiff's testimony were taken as true, the V&tifeed, Plaintiff could noperform any of her past

work or any other work due to her allegations of severe pain up to three hours per day, need to use
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a traction device, and sleep problems (tr. 87). NbBgtALJ asked the VE to assume an individual
who could perform light work, with the followinggstrictions (tr. 88—89). The individual could
occasionally use her hands for simple grasping and for pushing/pulling of arm controls, and she
could frequently use her hands for fine manipata The individual could occasionally use her feet

for pushing/pulling leg controls, and she could occasionally stoop, crouch, kneel, and crawl. She
could never climb ropes, scaffolds, and laddeThe hypothetical individual could occasionally
climb stairs and ramps, balance, reach overhead, work around unprotected heights, be around
moving machinery, be exposed to marked changes in temperature and humidity, and drive
automotive equipment. The individual experienagdoderate degree of pain which occasionally
interfered with concentration, persistenaed @ace but did not require her to abandon her work
station. The individual could respond appropriatelyupervisors, co-workers, and the public. She
could use judgment in completing simple one and two-step work-related decisions and could
occasionally use judgment in complex or detailed work-related decisions. She could deal with
changes in the routine work setting. She coulderstand, remember, and carry out simple one and
two-step instructions and could occasionally dwib respect to detailed or complex instructions.

She could maintain concentration, attention, and pace for at least two hours, with breaks. She could
maintain activities of daily living and did not experience any episodes of decompensation of
extended duration. The VE responded that an indivaflis description could perform Plaintiff's

past work of photo clerk (tr. 89 he individual could also, takirgto consideration transferrable

skills from the position of postal carrier, work ad@dlerk (tr. 90). There were also unskilled jobs

the individual could perform, including storage facility rental clerk and ticket sadlgr (

The ALJ then changed one element of the Hygtital question: the individual’s moderate
degree of pain interfered with concentration, |s¢eace, and pace for one to two hours daily and
required her to abandon her work station. The ¢&fied that such an individual could not perform
any of Plaintiff's past work or any other work (tr. 91).

VI. ISSUES PRESENTED

The court addresses Plaintiff's grounds for rezlesad remand of this case in the following

order: (1) the ALJ erred in malg his credibility determination; (2) the ALJ erred at step four

because Plaintiff's past work as a photo cleads not SGA and her RFC precludes the performance
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of that position. Also, the ALJ erred at stegefbecause Plaintiff's RFC precludes performance of
the file clerk, storage facility rental clerk, aticket seller jobs; and (3he AC erred in denying
Plaintiff's request for review.The Commissioner responds that substantial evidence supports her
final decision, and thus it should be affirmed.
VIl. DISCUSSION

A. Credibility Determination

A claimant may establish that she has a disability through her own testimony regarding her
pain or other subjective symptoms. Dyer v. Barntg&8% F.3d 1206, 1210 (11th Cir. 2005) (per

curiam). In such a case, the claimant nstsiw: (1) evidence of an underlying medical condition

and either (2) objective medical evidence that cordithe severity of the alleged pain arising from

that condition or (3) that the objectively determimeeldical condition is of such a severity that it

can be reasonably expected to give rise to the alleged fghinlf the ALJ determines under the

third prong of the standard that the claimant has a medically determinable impairment that could
reasonably be expected to produce the pain, hethmrsevaluate the extent to which the intensity
and persistence of the pain limits the claimant’s ability to work. 20 C.F.R. § 404.1529(b). The ALJ
may consider the claimant’s history, the noadlisigns and laboratory findings, the claimant’s
statements, statements by treating and non4tigeptiysicians, and other evidence relating to how
the pain affects the claimantsily activities and ability to workd., § 404.1529(c). “While both

the Regulations and the Hand [v. Bow&83 F.2d 275, 276 (11th Cir. 1986)] standard require

objective medical evidence of a condition that could reasonably be expected to cause the pain

alleged, neither requires objective proof of the pain itself.” E8#h F.2d at 1215. “[P]ain alone
can be disabling, even when its existenamisupported by objective evidence.” Foote v. Chater
67 F.3d 1553, 1561 (11th Cir. 1995) (citations omittethe presence or absence of evidence to
support symptoms of the severity claimed, howgiser factor to be considered. Marbury v.
Sullivan, 957 F.2d 837, 83940 (11th Cir. 1992); Tieniber v. Heckl2 F.2d 1251, 1253 (11th
Cir. 1983). Although credibility determinatiotere the province of the ALJ,” Moore v. Barnhart
405 F.3d 1208, 1212 (11th Cir. 2005) (pariam), if the ALJ discredits the claimant’s subjective
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testimony, the ALJ “must articulate explicit and qdate reasons for doing so.” Wilson v. Barnhart
284 F.3d 1219, 1225 (11th Cir. 2002) (per curiam).

In this case, the ALJ concluded that Btdf had an underlying medically determinable

impairment that reasonably could be expected to cause the pain alleged but that Plaintiff's
statements concerning the intensity, persistesroe Jimiting effects of her pain were not entirely
credible (tr. 38). In other words, Plaintiff’'s impairment reasonably could cause pain, but not the
severe level of pain alleged by Plaintiff (tr. 44dccording to the ALJthe record evidence was
“indicative of moderate pain[,] not severe pain” (tr. 45).

In support of her claim that the ALJ eriadnaking his credibility finding, Plaintiff points
to clinical and/or physical therapy nofesm December 2011, June 2012, and October 2013 (doc.
20 at 11, citing tr. 536, 538, 554, 614, in reference to reported pain levels); Decembad2012 (
citing tr. 531, in reference to a prescription foramdic pain medication); and August and December
2012 (d. at 12, citing tr. 531, 535, in refaree to Plaintiff's receipt of treatment and therapy due
to continuing pain). She also points todimal records concerning reduced upper extremity
strength, limited range of motion, and muscle spasthsa( 12, citing tr. 408, 531, 545). In
addition, Plaintiff contends that her restricted atés of daily living are not inconsistent with her
allegations of severe pain and limitatidhsThe Commissioner responds that the ALJ properly
found that Plaintiff's pain testimony was not engretedible because it is inconsistent with the
evidence from Dr. Makki that showed her symptoms were well-managed with conservative
treatment; the MRI reports of Plaintiff's cervical, thoracic, and lumbar spine generally described
mild problems; and Plaintiff's daily activities were inconsistent with disabling limitations.

The record reflects that Plaintiff frequentBported to her health care providers—and also
testified at the administrative hearing—that nsation and other treatment generally maintained
her pain at a moderate level of approximately 5/10 (tr. 68, 531s&38s0 tr. 45, 524, 529, 533,

548). It appears that, in the records that weferbehe ALJ, Plaintiff reported more intense levels

11 Plaintiff cites her statements that most daysdsies not even get dressed, bathes only once per week, eats
dinner only three times per week, and microwaves frozen roeadakes a sandwich. Plaintiff also stated that she is
able to do only light housework every three to foweks and when she does do housework she must take frequent
breaks to rest; and she can shop only once per week, which requires one or two hours due to her need forsesst breaks (
doc. 20 at 13).
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of pain only on an intermittent basis to her health care provise®(Q., tr. 554 [pain level of 8/10
constantly in neck], 614 [pain level of 7/10 ifitlbuttock with activity]). Also, Plaintiff does not
identify where, if at all, the medical record refetiiat she reported to Dr. Makki or others that she
experienced severe pain daily for one to two hpui® to taking her medications, as she testified
at the hearing, and the court is not aware of any such references.

As Plaintiff contends, in July 2012 her physitia¢rapist noted that her upper extremity
strength was slightly reduced (tr. 408). Oleast three subsequenmicasions, however—December
2012, March 2013, andlpril 2013—Dr. Makki reported that Plaintiff's upper extremity strength
was normal (tr. 521, 526, 53%) While Dr. Makki noted Plaintif§§ reports of muscle spasms during
an office visit in January 2012 (tr. 545), at thaheavisit Plaintiff stated that her muscle spasms
were responding well to trigger point injectiofis 548). Also, as Plaintiff notes, Dr. Makki
referenced Plaintiff's decreased spinal rangaafion twice in Januarg012 (tr. 545) [and in June
2012 geetr. 538), although Plaintiff doawot cite this report]. The court did not, however, locate
any references in Dr. Makki’'s August 20 cember 2012, March 2013, or April 2013 records to
physical findings of decreased spinal range ofiomoor muscle spasms causing severe pain (tr.
519-35). In fact, as the ALJ noted August 2012, with respect todtiff’'s neck pain, Plaintiff
reported improved symptoms with physical therapy (tr. 533), and Dr. Makki noted “excellent
improvement with physical therapy” (tr. 5390 December 2012, as mentioned by the ALJ, Dr.
Makki again noted Plaintiff’'s previous “excellaesponse to physical therapy and facet injections”
and Plaintiff's report of moderate pain [5/10],tstg that if her pain iareased he would consider
giving her additional injections (tr. 531). Plaifis “good symptom control” was also recorded at
that visit (tr. 533). At Plaintiff's March 2013 sit, it was again noted that Plaintiff reported
moderate neck pain [5/10] which was unchangre&24) and that there was good symptom control
of her neck paini€.). In July 2013 Dr. Makki stated thaigger point injections helped to decrease
Plaintiff's pain; and in September 2013 he agairedabat Plaintiff reported a pain level of 5/10.

2 plaintiff argues that the ALJ’s credibility determination is also undermined by the findings of the FCE
conducted in January 2014 by “Dr. Hussein” and that the AG& in refusing to address “Dr. Hussein’s report also
contributed to error in the credibility finding” (doc. 20 at 12)n.Below, the court addresses the AC’s refusal to review
the ALJ’s decision, including its consideration of the January 2014 FCE.
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In addition, the objective evidence documentskhaintiff’'s conditions were found, at most,
to be mild to moderate in degree, not sevetier July 2011 MRIs of # cervical, thoracic, and
lumbar spine mostly revealed mild to moderate changes (tr. 379-381), as did a March 2013 MRI of
the lumbar spine (tr. 594). A March 2013 neceaduction study and electromyogram for cervical
radiculopathy showed mild neuropathy (tr. 520 lower extremity nerve conduction testing was
normal (tr. 588). In April 2013, Dr. Makki's assessments included mild degenerative disc disease
of the lumbar spine and mild median neuropaththe right wrist (tr. 521). Also, although these
results were not before the ALJ, it is noteworthgt the report of an MRof the cervical spine
conducted in January 2014 showed mild chareyed was described as being unchanged from
December 2012 (tr. 643—44).

The foregoing medical records support tAkJ’'s finding that Plaintiff’'s testimony
concerning the level of pain she experiencemtsntirely credible. Similarly, as the ALJ found,
Plaintiff's acknowledged ability to bathe, feed, arse the toilet without assistance; prepare simple
meals; occasionally perform light household chpskep once a week; watch television up to seven
hours per day; and provide some carenfarill husband (tr. 35, 223, 224, 225, 226, 612) suggests
that the nature and effects of Plaintiff's symptans not as severe as she contends. In short, the
court concludes that there is substantial evidehcecord in support of the ALJ’s conclusion that
Plaintiff's statements concerning the intensity, [esice, and limiting effects of her pain and other
symptoms are not entirely credible. Accordinghe ALJ’s credibility determination should not be
disturbed.

B. Substantial Gainful Activity/Ability to Perform Jobs Identified by ALJ

Plaintiff argues that the ALJ®nding at step four that steould perform her past work as
a photo clerk is erroneous because, given her limited annual earnings of only $2,623.16 from the
position gee tr. 199), it did not constitute SGA. &hCommissioner does not directly address
Plaintiff's argument, instead contending that even if the ALJ erred at step four the error was

harmless because his finding at step five is supported by substantial evidence.
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Past relevant work is work that the claiméjtperformed within the last fifteen years, (2)
lasted long enough for the claimant to learn hodathe work, and (3) was performed at the level
of substantial gainful activity. 20 C.F.R. § 416.965(a). “Substantial work activity” is work that
involves doing significant physical or mentatigities and includes part-time work. 20 C.F.R.
88 404.1572(a), 416.972(a). “Gainful work activity'wsrk activity done for pay or profit. 20
C.F.R.88404.1572(b), 416.972(a). To determine whetbkaimant performed substantial gainful
activity, the ALJ ordinarily will consider wheth&vages derived from the work activity exceed
minimum thresholds. 20 C.F.R. 88 404.1574@46.974(b). *“If a claimant receives wages
exceeding those set out in an earnings guidelilds, ta presumption arises that she was engaged
in substantial gainful activity during that period.” Green v. Comm’r, Soc, S&6.F. App’'x 906,

908 (11th Cir. 2014) (unpublished), citing 2G-R. 88 404.1574(b)(2); 416.974(b)(2); and Johnson
v. Sullivan 929 F.2d 596, 598 (11th Cir. 1991jpting that earnings on income tax returns create

arebuttable presumption that the taxpayer wadgbiemployed). Even if the claimant’s earnings
are insufficient to raise a presumption of SGawever, the ALJ can consider other information

which may indicate that the claimant engaged in S&ée Eyre v. Comm’r, Soc. Sec586 F.

App’x 521, 524 (11th Cir. 2014) (stating that “[eftwerhere the claimant’s average monthly earnings
were below the amount established by the earrgngtelines, if other evidence indicates that the
claimant was engaged in substantial gainful @gtithat information maybe considered). Such
information may include whether the work performed was “comparable to that of unimpaired people
in [the claimant’s] community who [were] doingetlsame or similar occupations as their means of
livelihood, taking into account the time, energy, skifid responsibility involved in the workld.,
citing 20 C.F.R. 88 404.1574(a)(1), (b)(3)(i))(A); 416.974(a)(1) (b)(3)(ii)(A).

Social Security regulations set an avenaathly-earnings threshold for SGA. 20 C.F.R.
88 404.1574(b)(3)(i); 416.974(b)(3)(). In 2010, the year Plaintiff worked as a photo clerk, the
average-monthly-earnings threshold for SGA activity was $1,000See http://
www.socialsecurity.gov/OACT/COLA/sga.htrfliast visited August 2, 2015). Thus, Plaintiff's

average monthly earnings in 2010 for her photokcjob must have exceeded $1,000 in order for

a presumption of SGA to arise. Based on an annual income of $2,6&2 16 1{99), Plaintiff's

average monthly earnings for this position vebluhve been only $218.60 for a twelve-month period.
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Plaintiff reported, however, that she workedaaghoto clerk for a period of approximately six
months, from June 2010 to December 2010 (tr. 21 Thus her actual average monthly earnings
were only $437.19, which is still below the $1,000 rhbnthreshold. It therefore appears that
Plaintiff did not earn enough moneyaphoto clerk for the work to ordinarily be considered SGA.
See 20 C.F.R. 88 404.1574(b)(2), 416.974(b)(2).

The court finds the record to be sufficienbwever, to support by other means the ALJ’s
finding that Plaintiff's work ag photo clerk in 2010 constituted SGA. During the hearing, the ALJ
asked Plaintiff about the amount of standing requ#ed the amount of weight she had to lift and
carry in her past work as a phaterk (tr. 65). Also, the ALJ asked the VE if she had reviewed the
record in the case and if Plaiifitiad performed her past work in a manner that was consistent with
the requirements of the DOT; the VE responded affirmatively to both questions (tr. 84, 86). The
DOT outlines the strength, reasoning, math, lagguariting, speaking, and specific vocational
preparation demands required of the photo clerk positigee DOT, Occupational Code No.
976.687-018. The recomiso contains Plaintiff's written description of how she performed the
photo clerk job, including the weight of items sheelifand how frequently she did so, and the hours
each day she was required to walk, stand, kneel, crouch, grasp large objects, and handle small
objects, as well as the weekly hours she workdld#at twenty-four but ug forty hours per week)

(see tr. 213). While further inquiry by the ALJ #ie administrative hearing into the details of
Plaintiff's past work as a photoszk might have painted an even clearer picture, the court concludes
that the evidence of rembadequately addresses whether the work performed was comparable to
that performed by others and accounts for the time, energy, skill, responsibility, and physical activity
involved in the position.See, e.g., Garnett v. Sullivan905 F.2d 778, 780-81 (4th Cir. 1990)

(finding claimant’s one-hour-per-day job as a schmas driver to be SGANnd noting that claimant

“performed essentially the same duties perfatimg other non-disabled school bus drivers,” that

“there was no evidence that Garnett's disabilityerfered with the regularity of his job

13 Plaintiff has not argued, much less shown, that this unskilled job did nkirigstnough for her to learn
to perform it. Indeed, the regulations provide that a worker can usually learn to do unskilled work after a short
demonstration or within thirty days. 20 C.F.R. § 416.962@)C.F.R. pt. 404, subpt. &p. 2, § 202.00. Such work
neither requires special skills or experience nor impartg gkills; in fact,little specific vacational preparation and
judgment are required to perform unskilled wol#.
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performance,” and that the amount of time “@t spent in work [was not] atypical for his
position); Wright v. Sullivan900 F.2d 675, 678 (3d Cir. 1990) (“work may be substantial even if
done on a part-time basis”) (quoting 20 C.F.R. § 404.1572(a) (1989)). As there is substantial

evidence supporting the ALJ’s finding that the phadésk job constituted SGA, the court therefore
does not find error in this regard.

Plaintiff also contends that the Commissioner’s decision should be reversed because the ALJ
failed to resolve a conflict beeen the VE's testimony and the DOT, as required by Social Security
Ruling (“SSR”) 00-4p:* According to Plaintiff, she cannot perform the photo clerk position, based

on the job requirements set out in the DOT and&ed Characteristics of Occupations Defined in

the Dictionary of Occupational Titl§SCQO”), as well as the Al's finding that she can only

occasionally use both hands for repetitive action, simgasping, and reaching. Plaintiff submits
that, as generally performed, the photo clerk position reqtrieggent reaching, handling, and
fingering (doc. 20 at 16, citing SCO at 210, exh. A at2aintiff also states that, as she performed
the job, it requires handling, grabbing, andaéaching for three hours per workday: &t 17), citing

tr. 213), which “exceeds a limitation to occasioralahing and grasping, which is 1/3 of a workday
or up to 2.7 hours”id.).

Plaintiff contends that the ALJ failed to asle VE if there was any conflict between her
testimony and the DOT (doc. 20 at 16). As noted previously, however, at the administrative hearing
in this case, the ALJ asked the VE if Plaintifid performed her past work in a manner that was
consistent with the requirements of the DOT (tr. 86), and the VE responded affirmatiyelylie
actual exchange, as recorded in the transcefiects that the ALJ posed the following question to
the VE:

All right. Does the record, including the claimant’s testimony, indicate that the jobs
the claimant performed for the past y&ars[—]|performed by her as they are
generally performed in the national economy[—][are] consistent with the DOT?”

Yes.
(tr. 86).

14 According to SSR 00-4p, “[n]either the DOT nor the MEautomatically ‘trumps’ when there is a conflict.
The adjudicator must resolve the conflict by determinintdpef explanation given by the VE . . . is reasonable and
provides a basis for relying on the VE . . . testimony rather than on the DOT information.” SSR 00-4p, 2000 WL
1898704, *2 (Dec. 4, 2000).
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The court finds that a reasonable reading of this exchange encompasses the question of
whether there is any conflict between the’&/Eestimony and the DOT. The VE'’s testimony,
essentially, was that the demands of Plaintiff's prior jobs—which included the photo clerk
position—were consistent with the requirementshef DOT; that being the VE’s opinion, there
obviously was no conflict between her testimony aed®T. As Plaintiff’'s hearing counsel raised
no challenge or objection to the VE’s testimaaiyhhough given the opportunity to question the VE,
there was no apparent conflict for the ALJ to res@oncerning Plaintiff's past work and thus no
error. Gibson v. AstryeCase No. 1:09-CV-677-AJB, 20W0L 3655857, at *15 (N.D. Ga. Sept.

13, 2010) (indicating that when there is no apparent conflict between the VE’s testimony and the
DOT, the ALJ is not required tmldress SSR 00—4p); Brijbag v. AstrGase No. 8:06-CV-2356-T-
MAP, 2008 WL 276038, at *2 (M.D. Fla. Jan. 31, 2008) (stating that “the ALJ need not

independently corroborate the VE’s testimony and should be able to rely on such testimony where

no apparent conflict exists with the DOT”) (citation omitted).

Even if there was an actual conflict beem the VE’s testimony and the DOT, in the
Eleventh Circuit the VE's testimony trumps the DOT because “the DOT is not the sole source of
admissible information concerning jobs.” Jones v. Ad®@0 F.3d 1224, 1229-30 (11th Cir. 1999)
(quotation omitted). The DOT is not comprehensive, and the SSA does not consider it to be
dispositive.ld. at 1230. Further, a VE is “an expert on the kinds of jobs an individual can perform
based on his or her capacity amghairments.”_Phillips v. Barnha®57 F.3d 1232, 1240 (11th Cir.
2004). See also Hurtado v. Comm'r of Soc. Se@25 F. App’x 793, 796 (11th Cir. 2011) (stating

“[e]ven assuming that an inconsistency existed between the VE's testimony and the DOT, the ALJ

did not err by relying on the VE’s testimony becaiisgump[ed]”’ any inconsistent provisions of
the DOT”) (citing_Jones190 F.3d at 1229-30); Jones v. Comm’r of Soc., 4928 F. App’'x 936,
939 & n.4 (11th Cir. 2011) (“Soci&ecurity Rulings are not binding on this court. To the extent
SSR 00-4p conflicts with Jones [v. Apféb0 F.3d at 1229-30], we are bound by Jdr{ggernal
citations omitted)); Miller v. Comm’r of Soc. Se@46 F. App’x 660, 662 (11th Cir. 2007) (“Our

precedent establishes that theitesny of a [VE] ‘trumps’ an inonsistent provision of the DOT in
this Circuit.”). See also, e.g., Riddle v. Colvin Case No. 1:12—cv-787-WC, 2013 WL 6772419
(M.D. Ala. Dec. 20, 2013) (concluding that plafhtiad failed to establish a conflict between the
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VE'’s testimony and the DOT, that the ALJ was aelguired to resolve “apparent” inconsistencies
and no “apparent” conflict existed, and that—even if an actual conflict existed— under binding
Eleventh Circuit law the VE's testimony trumps/anconsistent provisions in the DOT); Anderson
2011 WL 3843683, at *4-5 (finding no conflict betweka VE's testimony and DOT and noting,
that even if a conflict existed) the Eleventh Circuit an ALJ is entitled to rely on VE testimony
because the VE's testimony “trumps” the DOT) (citing, among other cases, Jones M1 #(pFeBd.

at 1229-30).

For all of the foregoing reasons, the court finds no reversible error in the ALJ’s step four

finding that Plaintiff could perform her past waak a photo clerk. On this basis alone, adequate
evidence supports the ALJ’s decision that Plaimgiffot disabled. Moreover, the court can assign

no reversible error to the ALJ’s step fivading—which also relied on the VE’s testimony— that
Plaintiff could work as a file clerk, stage facility rental clerk, and ticket sellérEven if there is

a conflict between the VE's testimony that Pledrcould perform these jobs and the DOT which

the ALJ did not resolve as required by SSR 00-4p, as noted, in the Eleventh Circuit a VE’s
testimony “trumps” the DOT® See Jones423 F. App’x at 939 & n.4.

C. Appeals Council’'s Denial d?laintiff's Request for Review

15 Plaintiff submits that the file clerk job requifesquent reaching, handling and fingering; the storage facility
rental clerk job requires frequent reaching and handling tiae ticket seller job requires constant reaching, handling
and fingering (doc. 20 at 17, citing SC(B88, 347, 365, exh. A at 3, 4, 5). Acdimg to Plaintiff, all of these positions
“are precluded by the functional capacity limitations” determined by the ii)J (

6 The Commissioner contends that the VE’s statenegairding the DOT was never withdrawn and therefore
should apply to the other work she identified as beinginvRhaintiff's capabilities. The court disagrees. The ALJ'’s
guestion, and the VE’s response, werectfrally about Plaintiff's “past work” only. The statement may not be fairly
read to include any “other work” later identified by the &&Ebeing within Plaintiff's ability to perform. Furthermore,
where a VE’s testimony is inconsistent with the DOT, 88RIp requires the ALJ to “explain in the determination or
decision how he or she resolved the conflict . . sjreetive of how the conflict was identified.” SSR 00—4p, 2000 WL
1898704, *4. In this case, at step five the ALJ simpdyest “Pursuant to SSR 00-4p, | have determined that the
vocational expert’s testimony @®nsistent with the information containedlie Dictionary of Occupational Titles” (tr.
47). There is no explanation as to how the ALJ resolved any conflict. Thus, to the extent there is a conflict between the
VE's testimony and the DOT, the ALJ did not resolve it as provided in SSR 00-4p.

Nevertheless, as discussed above, the court is not bg 38R 00-4p and instead must follow Eleventh Circuit
precedent, which here provides that a VE's testinftnaynps” an inconsistent provision of the DO%ee Jones 190
F.3d at 1229-30. The court therefore concludes that the Akp'§igt finding that Plaintiff could perform the file clerk,
storage facility rental clerk, and ticket seller jobs identified by the VE is supported by substantial evidence.
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Plaintiff contends that the “new and mas¢revidence [she submitted to the AC] merits
remand for further consideration by the ALJ, and demonstrates that the Commissioner’s decision
is unsupported by substantial evidence” (doc. 28)atAccording to Plaintiff, the AC wrongly
rejected Mr. Hussein’s FCE on the basis it wdtd a later time” than the ALJ’s decision, because
Plaintiff's medical condition did not significantlyeteriorate in the less than two-month period
between the issuance of the ALJ’s decisiodenember 6, 2013, and Mr. Hussein’s evaluation on
January 28, 2014. In support, Plaintiff cites tlanuary 2014 cervical spine MRI that indicates
“little interval change” between 2012 and 2014, Dr. Makki’s relatively unchanged treatment for
several years, and Plaintiff’'s consistent reportgsadh in Dr. Makki’'s records. Plaintiff contends
the AC’s action is also contratg the ALJ’s decision in thahe ALJ afforded significant weight
to the medical records and assessments d¥1Bkki, who ordered the FCE and provided the only
examining source opinion of record, whereasAhé only gave partial weight to the opinion of
State examiner Dr. Molis. The AC’s failure to consider the FCE, Hfamdintains, resulted in
harmful error, as the VE testified that an indual who could only sustain work activity for five
or six hours daily—which is more thanethFCE indicates Plaiiff could do—would be
unemployable. The Commissiormessponds that Plaintiff’'s argument fails because the evidence
submitted to the AC would not have changed the ALJ’s decision.

Generally, a claimant is allowed to preseweidence at each stage of the administrative
review process “[s]ubject to the limitations RO C.F.R. 88] 404.970(b) and 404.976(b).” 20 C.F.R.

8 404.900(b). The AC has discretion not to review the ALJ's denial of benefits. 20 C.F.R.
8§ 404.967. Nevertheless, the AC must consider “new and material evidence” that “relates to the
period on or before the date of [the ALJ’s] hagrdecision” and must review the case if the ALJ’'s
“action, findings, or conclusion is contrary to theigie of the evidence currently of record.” 20
C.F.R.8404.970(b). The evidence must be “chronologically relevant” to the time period considered
by the ALJ in order to beonisidered by the AC. Ingra#96 F.3d at 126kpe also Keeton v. Dep’t

of Health & Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).reviewing court may remand

a cause under “sentence four” of 42 U.S.C. § 408fgn the claimant has submitted new evidence

to the AC which the AC did not adequately coesith denying the claimant’s request for review.

To obtain a sentence four remand, the claimandtrebow that, in light of the new evidence
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submitted to the AC, the ALJ’s decision to denydiis is not supported by substantial evidence

in the record as a whole or, sianly, that the new evidence rendérs denial of benefits erroneous.
Ingram 496 at 1266—67%&ee also 20 C.F.R. 8 404.970(b); Caces v. Comm’r of Soc. Sec. Admin.
560 F. App’x 936, 941 (11th Cir. 2014) (“The district court must consider the new evidence

submitted to the AC and determine whether then@assioner’s decision is contrary to the weight
of the evidence currently of record.”) (citing 20 C.F.R. 8 404.970(b)).

Here, the court concludes that Plaintiff has not made the requisite showing to warrant a
sentence four remand based on the additional evidence she presented to the AC. The January 18,
2014, office note and January 24, 20841 report from Dr. Makki, and Mr. Hussein’s January 28,
2014, FCE were completed afteetttate of the ALJ’s decisian December 6, 2013; thus, on their
face, these documents do not relate to the ctatinirelevant period, i.e., the period on or before
the decision date. As noted, however, Plaintiff submits that the new documents do relate to the
relevant period because they show her condition was the same in late January 2014, when those
records were created, as it was in early December 2013, when the ALJ issued his decision.

In late January 2014, Plaintiff reported sev@mptoms to Dr. Makki, including increased

pain, headaches, and upper extremity weaknes64@®). In light of Plaintiff's report and his
physical findings at that time, Dvakki ordered additional physiddlerapy sessions, an FCE, facet
injections, and a new MRI of the cervical spimd)( He also advised Plaintiff that the “natural
pathology” of her conditions would likely result in their becoming progressively wat3e Dr.
Makki's January 18, 2014, report—including its men of Plaintiff's subjective complaint of
increased pain, his physical findings, his treatnaed diagnostic recommendations, and his advice
to Plaintiff about the expected prognosishef conditions—seems to suggest a possible recent
deterioration in Plaintiff's spinal conditions. The report does not implicitly or explicitly relate its
findings to the period prior to December 6, 2013 dat of the ALJ’s decision, thus establishing
the necessary chronological relevan€ee Ingram 496 F.3d at 1261.

The January 2014 cervical spine MRI ordered by Dr. Makki reflects mild changes, with

“little interval change” since the last examination in December 2012 (tr. 643—-44). Notably, the
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cervical spine MRI taken in July 2011 also reeeadnly mild to moderate changes (tr. 381fven

if the additional evidence submitted by Plaintifubd be said to relate to the chronologically
relevant period because it is consistent wittiné,additional evidence does not render the denial of
benefits erroneous. While the January 2014 calgpine report may reflect little objective change
in Plaintiff's spinal conditions between thieme of the ALJ's decision on December 6, 2013, and
the creation of the new evidence, the report doesupgort a finding of constant, severe pain for
the period under review by the ALJ. Rather, it sufspibre ALJ’s conclusion that at most Plaintiff
experiences a moderate level of pain. TtsJanuary 2014 MRI report would not have changed
the ALJ’s decision.

As to the January 28, 2014, FCE, even if Mussein’s findings were accepted, the court
concludes that the FCE does not establishéieessary chronological relevance to the time period
before December 6, 2013. The findings are signifiganore severe than Plaintiff's previous
records indicate, including that Plaintiff's “current functional abilities and musculoskeletal findings
demonstrate that steannot work at any level of work [emphasis in original]. She exhibited
functional deficits with the necessary standing, walking, lifting, stooping, twisting and squatting
tolerances that are required to perform anyresggob demands” (tr. 649). Mr. Hussein’s findings
and conclusion reflect a significantly moreeee condition than do Dr. Makki’s 2011 through 2013
records, Plaintiff's prior physical therapy recordsDr. Molis’ opinion. Infact, Plaintiff has not
pointed to, nor is the court aware of, anydmal evidence or opinion during the chronologically
relevant period that suggests tR&intiff was completely unable teork. Rather, the weight of the
evidence indicates otherwise. As previouslyaésed, Dr. Makki noted frequently that Plaintiff’s
symptoms were under good contrsdd, e.g., tr. 524, 529, 533); a physical therapist reported in
October 2013 that Plaintiff had improved sigeafintly with treatment, with a 30% decrease in
symptoms that could be maintained with a h@xercise program (tr. 615); objective tests largely
reflected mild to moderate findings @79, 380, 381, 586, 594); and the only RFC assessment from
an acceptable medical source, Dr. Molis, indicalted in April 2013 Plaintiff retained the ability

to perform a range of light work (tr. 117-19).

7 Moreover, although the additional evidence does natdieabbjective testing of the lumbar spine in January
2014, there appears to have been little objective change in condition of the lumbar spine between the time of Plaintiff's
July 2011 MRI (tr. 380) and her March 2013 MRI (tr. 594).
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In short, the court concludes that Plaintifis failed to show that—in light of the new
evidence she submitted to the AC and relies ahiswappeal (specifidigt, Dr. Makki’'s January
2014 office note, the January 2014 cervical MRbré, and Mr. Hussein’s January 2014 FEC)—the
ALJ’'s unfavorable decision is not supported by substantial evidence or that the new evidence
renders the denial of benefits erroneous. Ing#86 at 1266—67. Therefore, the court finds no
reversible error in the AC’s denial of review.
VIIl. CONCLUSION

For the foregoing reasons, the Commissioner’s decision is supported by substantial evidence
and should not be disturbed. 42 U.S.C. § 405(q); LeM2iS F. 3d at 1439; Foqté7 F.3d at1560.
Furthermore, Plaintiff has failed to show thia¢ ALJ applied improper legal standards, erred in
making his findings, or that any other ground for reversal exists.

Accordingly, it iSORDERED that the decision of the CommissioneABFIRMED, that
this action iDISMISSED, and that the clerk is directed to close the file.

At Pensacola, Florida this ™3 day of August 2015.

/s/ Elizabeth M. Timothy
ELIZABETH M. TIMOTHY
CHIEF UNITED STATESMAGISTRATE JUDGE
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