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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION
ROBERT MICHAEL BEAR
Plaintiff,
V. Case No. 5:16/291-CIK

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.
/

MEMORANDUM ORDER

This case is before the court pursuart2dJ.S.C. § 405(gfor review of the
final determination of the Commissioner of Social Security (“Commissioner”)
denying Robert Michael Bear'sapplication for Disability Insurance Benefits
(“DIB ") under Title Il of the Social Security Act (“Act”), 42 U.S.C. 88 4B4 The
partiesconsented to Magistrate Judgeigdiction pursuant to 28 U.S.C. § 636(c)
and Federal Rule of Civil Procedure 73 for all proceedings in this case, including
entry of final judgment. Upon review of the record before the cbodnclude the

findings of fact and determinations of the Commissioner are supported by substantial

1 Nancy A. Berryhill succeeded Carolyn W. Colgsacting Commissioner of Social Securdtyd
is aubmatically substituted for Colvin as tdefendant. Fed. R. Civ. P. 25(d).
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evidence. The decision of the Commissioner, therefore, will be affirmed and the
application forDIB will be denied.

ISSUES ON REVIEW

Mr. Bear, who will be referred to as claimant, plaintiff, or by naolaims the
Administrative Law Judge (“ALJ”) erred by: (Inding Mr. Bear did not have a
medically determinable severe left shoulder impairtnbefore thedate last insured
(“DLI") ; (2) failing to properly weigh theFlorida Department of Edud@n
(“DOE’s”) determinationMr. Bear was not a suitable candidate for vocational
rehabilitation(*VR") due to his severe physical impairments and limitedcaton;
and(3) erroneously evaluating Mr. Bear’s credibilidnd testimony regarding his
symptoms.(Doc. 18).

PROCEDURAL HISTORY

On October 11, 2012Mr. Bear filed an application forDIB, claiming
disability beginningOctoberl, 2006 due toa rotatorcuff tear, degenerative disc
diseaseherniated discandheatstroke T. 173, 177 The Commissioner denied
the application initidly and on reconsideration. T. 0@, 10610. The ALJ
conducted dearing onJuly 24 2014 and plaintiffamended thalleged disability

onset date tohe same day as the DUDecember 31, 2011T. 50-83. After the

2 The administrative record filed by the Commissioner consists of 7 volumes {dezshrough
11-7,and doc. 1) and has 335 pas. References to the record will be by “T.,” for transcript,
followed by the page number.
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hearingthe ALJfound claimannot dsabled under the Act. T. 3B. The Appeals
Council deniedhe request for further review and, as a result, the ALJ’s decision
became the final determination of the Commissioner.-7. The determination of
the Commissioner is now before the court for review.

FINDINGS OF THE ALJ

In the written decision, the ALJ ade a number of findings relative to the
Issues raised in this appeal:

. Mr. Bear last met the insured status requirements of the Act on
December 31, 2011T. 39.

. Through theDLI, Mr. Bear had the following severe impairments:
cervical and lumbar degerative disc disease and right shoulder degenerative joint
disease T. 39

. Through the DLI,Mr. Bear had the residuk functional capacity
(“RFC”) to perform a full range dight work asdefined in 20 C.F.R. § 404.15@®}.
T.41

. Through theDLI, consideringMr. Bears age, education, work
experienceand RFC there were jobs that existed in significant numbers in the

national economy claimant could have performé&d44
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. Mr. Bearwas notunder a disabilit, as defined in # Act, at anyime
from December 31, 2011, the amended alleged onset date, through December 31,
2011, the DLI. T. 4445,

STANDARD OF REVIEW

A federal court reviews the “Commissioner’s decision to determine if it is
supported by substantial evidence and based upon proper legal standavds.V.
Callahan 125 F.3d 1436, 1439 (11th Cir. 1998¢e also Carnes v. Sulliva®36
F.2d 1215, 1218 (11th Cir. 1991) (“[T]his Court may reverse the decision of the
[Commissioner] only when convinced that it is not supported by substantial evidence

or that proper legal standards were not applied.”). Substantial evidence is “such
relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.” Richardson v. Peralegl02 U.S. 89, 401(1971) quoting Consol.

Edison Co. v. NLRE305 U.S. 197, 229 (1938)). “Substantial evidence is something
‘more than a merscintilla, but less than a preponderancéyer v. Barnhart 395

F.3d 1206, 1210 (11th Cir. 200%5)utingHale v. Bowe831 F.2d 1007, 1011 (11th

Cir. 1987)). Even if the evidence preponderates against the Commissioner’s
decision, the decision must b#irmed if supported by substantial evidencgee

Sewell v. Bowerv92 F.2d 1065, 1067 (11th Cir. 1986)

When reviewing a Social Security disability case, the court ““may not decide

the facts anew, reweigh the evidence, or substitute [its] judgmetitdbiof the
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[Commissioner.]” Martin v. Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990)
(quoting Bloodsworth v. Hecklev03 F.2d 1233, 1239 (11th Cir. 1983¢&e also
Hunter v. Soc. Sec. Admin., Comm808 F.3d 818, 822 (11th Cir. 2015) (“In
determiniry whether substantial evidence supports a decision, we give great
deference to the ALJ’s factfindings.9iting Black Diamond Coal Min. Co. v. Dir.,
OWCR 95 F.3d1079, 1082 (11th Cir. 1996)). Theviewing court, howevemay

not look “only to those parts of the record which support the ALJ[,]” but instead
“must view the entire record and take account of evidence in the record which
detracts from the evidence relied on by the ALJieniber v. Heckler720 F.2d
1251, 1253 (11th Cir. 1983). Review isfelential to a point, but the reviewing
court conducts what has been referred to as “an independent review obtige’ rec
Flynn v. Heckler768 F.2d 1273, 1273 (11th Cir. 1985).

The Social Security Act defines disability as an “inability to engageyn an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has lasted or
can be expected to last for a continuous period of not less than 12 moaths.”
U.S.C. 8 23(d)(1)(A). To qualify as a disability, the physical or mentgdamment
must be so severe the plaintiff not only is unable to dgtasious work, “but

cannot, considering hisge, education, and work experience, engage in any other
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kind of substantial gainful work which exists in the national economyld’’ §
423(d)(2)(A).
Pursuant to 20 C.F.R. 804.1520(a)(4) the Commissioner analyzes a

disability claim in five steps:

1. If the claimant is performing substantial gainful activity, he is not
disabled.
2. If the claimant is not performing substantial gainful activity, his

impairments must be severe befbreecan be found disabled.

3. If the claimant is not performing substantial gainful activity and he has
severe impairments that have laste@@ expected to last for a continuous period
of at least 12 months, and if hrapairments meet or medically equal the criteria of
any impairment listed in 20 C.F.R. Part 404, Subpart P, Appendix 1, the claimant is
presumed disabled without further inquir

4. If the claimant’s impairments do not prevent him from performing his
past relevant work, he is not disabfed.

5. Even if the claimat's impairments prevent him from performing his

past relevant work, if other work exists in significant numbers in the national

3 “[C]laimantbears the initial burden of establishingevere impairment that keeps him from
performing his past work.Chester v. Bowery92 F.2d 129, 131 (11th Cir. 1986).
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economy that accommodates thaimant's RFCand vocational factor$ie is not
disabled.

FACT BACKGROUND AND MEDICAL HISTORY

Mr. Bearoffered testimony as to hiealth, ddy activities, and work history
at the July 2014 hearing before the ALT. 5683. He was born oipril 26, 196Q
and has aninth-gradeeducation T. 77, 84. In 1982 herequired surgery after
sufferinga broken left clavicle andvrist in a motorcycleaccident T. 61, 73,294
In 2008 Mr. Bearhad surgery on his right shouldér. 307-08.

Plaintiff worked as a welder and framer for a mobile home frark 1991 to
2006,sametimes lifting over 100 poundd. 178-79. Despiteoriginally identifying
October 1, 2006, as tlksabilityonset dateMr. Bear admitted he continued to work
constructing houses until 2011.. 5657, 173. Claimant’'sattorneysubsequently
amended the disability onset date to the same day as the DLI, Decembet131, 20
T. 57

Mr. Bear’'s*“memory is not goddbecause of a hestroke. T. 55,65. Healso
has trouble lifting things and cannot lift “over five or six pda probably.”T. 68.

If he tries to lift over five or six poundis“pulls out [his]shoulders and [higjeck

4 The recitation othe medical and historical facts of this case, as set out below, is based on the
court’s independent review of the record. The facts below, where not derived fronedil
records, are based largely, if not engir@n plaintiff's testimony in that regard. Although intended

to be thorough and to provide an overview of the claimant’s history of care and treatment, the
synopsif medical evidence will be supplemented as necessary in the Analysis section.
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and everything goes nunibT. 76. Mr. Bear could not lift up to ten pounds for five
hours a day because he would “be so sore [he] couldn’t ddu€ topain in his
shoulders, neck, and arms. 77.

The shoulder pain MiBear experiencesmdiatesdown both arms T. 77.
Althoughclaimant’slegs “just don’t work no more” because “[he] banged therh up,
heis not being treated for leg problems. T. %8a typical day, Mr. Beasits around
andwatches television. T. 69When hecannot sit any longehe gets up, goes
outside, and walks aroundT. 69. Mr. Bear is also able to help his wife with
housework “like doing laundry or something like that or dishesoomething like
that.™ T. 69.

On June 19, 2011, claimant was adedttoBay Medical Center for aeat
strokesuffered while wee@ating T. 26384. Dr. JohnYannucci, the examining
physician, observedMr. Bear to be awake and alert withnremarkable
cardiovascular, gastrointestinal, psychiatand respiratoryfindings. T. 265.
Claimant reported no left shoulder problems and Dr. Yannucci observed full range
of motion in the musculoskeletal system. T. 2Bragnostic testing ordered by Dr.
Yannucci,includingan x-ray of the right shouldeg chest xray,a CT of the head,

carotid ultrasound, echocardiogram, and MRI of the brain revealed no significant

> Whetherplaintiff testified he retained the ability to help with chores or could do so only in the
past is not clear from the hearing testimony
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abnormalities.T. 263. A CT scan of the cervicabpine®“revealed degenerative joint
disease with disk bulge at €5 with a 9mm central canal stenosis andiimal
bilateral foraminal stenosis at €6 and CeC7.” T. 263. At dischargegclaimant
“was asymptomaticand “[a]l medical issues were selved.” T.263-64.

On May 9, 2012plaintiff returned tothe Bay Medical Centeemergency
roomcomplaining ofleft shoulder pain for 2 weskiollowing a fall. T. 326, 331.
X-rays shaved an “old distal left clavicle fracture with nonunion and fracture
fragments’ T. 331. Dr. Robert SBain noted{rJemote posttraumatic changest
“no acute fracture.T. 331. A physical examination revealed “full range of motion
in all extremities.” T. 327.

On September 14, 201R)r. Bear wageferredto Dr. Steven W. Malikrom
VR services. T.294. Dr. Malik assessed “[l]eft shoulder pain of long duration.”
294-95. Dr. Malik’s treatment reaals from September 28, 2012how Mr. Bear
stated his left shoulder problem “started gradually without injury” with an onset date
approximately six months earlier. T. 29An MRI from September, 26, 2012,
showed “acromioclavicuhr joint hypertrophy likely due topost traumatic
osteoarthritis,“deformity at the AC joint, and ‘afragment of the acromion which
IS either an os acromiale or an unfused fracture.” T. 310.

Peggy E. Wiggina counselor with the Florida DQEvaluatedplaintiff's

suitability for VR services in concert with Dr. Joseph Grace, a retired orthopedic
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surgeon. In an October 10, 201&tterMs. Wiggin indicated Dr. Gracistated Mr.
Bear would require at least 5 (five) years of surgeries and rehabilitation to help lessen
his work impediments, and if (and he said it was a very big IF) each surgery produced
the maximum best results, then Mr. Bear would still not be able to return to his
previaus employment” as a framer awélder. T. 230.Dr. Gracebasechisopinion
on plaintiff's diagnoses alegenerative disgdisease in both the cervical and lumbar
areas of his spine with osteophytemplexesat several levels in the cervical area
spinal canal stenosis of 9 mfopmplete rupture of rotator cuff bilaterahihd a disc
extrusion T. 230, 232.

Although Ms. Wiggin noted claimant could be retrained for other work after
the surgeriesshe believed, based @himant'sage and educatipme “would be
close to retirement age before he obtained his GED and fihigtie a retraining
program. T. 231. Ms. Wiggin stated: “[I]n both Dr. Grace’s medical opinion and
in [her] professional opinion as a Certified Vocational Rehabilitation Counselor, it
is highly unlikely that Vocational Rehabilitation would be able tanreMr. Bear to
productive employment, even if requested services are pr¢jiddd 231. Thus,

Ms. Wiggin “believe[d] that [claimant] is permanently and totally disabled.” T.231.
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ANALYSIS

l. Left Shoulder Impairment

Claimantfirst argues “[the ALJ erroneously fourtthat Mr. Bear dichot have
a medically determinable severe left sheulonpairment prior to hiBLI.” (Doc.

18, p.4). At step two of the sequential analysis, 20 C.F.R. § 404.15%§)athe
ALJ must determine whether the claimant has a severe impakeepibghim from
performing past work.See20 C.F.R. 804.152@c). The burden at this step is on
the claimant.See Chester v. Bowero2 F. 2d 129, 131 (11th Cir. 1986).

The step two severity determination is a threshold inquiry used to screen out
“trivial” claims, meaning an impairment is not severe “only if it is a slight
abnormality which has such a minimal effect on the individual that it wouldenot
expected to interfere with the individual's ability to work, irrespe of age,
education, or work experience.Brady v. Heckler724 F.2d 914, 920 (11th Cir.
1984). The Eleventh Circuit, lmphasizing the threshold nature of the step two
finding, observedthe proper standard “allows only claims based upon the most
trivial impairments to be rejectedMcDaniel v. Bowen800 F.2d 1026, 1032 (il
Cir. 1986) Accordingly, “severe impairment” is @é minimisrequirement which
only screens out those applicants whose medical problems could ‘not possibly’
prevent them from workingj Stratton v. Bower827 F.2d 1447, 14529(11th Cir.

1987)(quotingBaeder v. Heckler768 F.2d 547, 551 (3d Cir. 1985)).
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Plaintiff argues medical records from 20&8&tablishhe had a severe left
shoulder impairment predating the DIX-Raysfrom May 9, 2012, shoedan“old
distal left clavicle fracturgvith norunion and fracture fragmentsT. 331. Dr. Bain
noted“[rlemote posttraumatichanges’out no identifiableacutefracture T. 331.
Theself-reportedcause of Mr. Bear’s left shoulder palroweverwasa fall which
occurredonly two weeksbeforethe emergency room visit. T. 315Thus left
shoulder pairwas first documented in the medical records over four mafths
the DLI and claimant said it waslue to a fallonly two weeks before. T. 315.
Contrary to plaintiff'sassertioron this point x-ray evidenceof an old fracturdoy
itself does not establish plaintiéixperiencedany pain or limitations from théeft
shoulder before the DLISeeHutchinsonv. Astrue 408 F. App’x 324, 32§11th
Cir. 2011) (“proof of the mere existence of impairments does not prove the extent to
which they limita claimant’s ability to work”)McCruter v. Bowen791 F2d 1544,
1547 (11th Cir. 1986) [T]he ‘severity of a nedically ascertained disability must
be measured in terms of its effect upon ability to work, and not simply in térms
deviation from purely medical standards of bodily perfection or normality.”).

Other medical evidence does not support the existence @tvere left
shouldenmpairment before the DLIA physical examination performed on May 9
showed full range of motion in all extremitie$. 316. The ALJ noted theMay 9,

2012, emergency roonecordsalso indicate Bearwas employed as a full time
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welder at the time of the visifl 324. Plaintiff arguesSnotations on the same page
indicate that other information there was last updated in 2011, and there is no
narrative statement to indicate that Near actually reported this information to
hospital personnel in May of 2012, as found by the AL{Doc. 18, p. 6). The
ALJ’s interpretation othisevidence, howevels reasonable in light of the deference
given to the ALJ's findingsf fact® SeeHunter, 808 F.3d at 822.

Plaintiff dso arguesDr. Malik’s September2012 recordsshow the left
shoulder pain predated the DLIOn September 14, Dr. Malik assessed “[l]eft
shoulder pain of long duratidn.T. 29495. This vague phraséoweverdoes not
show Malik believed the pain started before the béd¢ause “long duratidns not
defined or limited by the doctoil. 29495. Infact,on September 28, claimant told
Dr. Malik the left shouldepainhad an onset dasppoximately 6 months eker,
or 3 months after the DLI. T. 291. This evidenceis consistent with the
aforementioned May 9, 201fhedical recordswhich showthe genesis afhe left

shoulder pain was a fahatoccurred several months after the DLT. 315. Severe

® Assuming plaintiff was not a full time welder in 2012, the ALJ’s decision is stipsued by
substantial evidence in light of tihecord as a whole

" At the hearing, plaintiff's counsel suggesté@imant’sleft shoulder pain could havedrepresent
since hismotorcycle accident in 1982. T. 61. As the ALJ noted, however, Mr. Bear worked for
over twenty years after the nootycle wreck as a framer amgklder, professions classified at the
medium and heavy exertion levels by the Social Security ashration. T. 41, 81, 179, 186-87.
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impairmens are aflame that mist bekindled before the DLland cannotraceto a
postDLI injury like Mr. Bear’s fall.

The strengthof Mr. Bear's argumentor reversalon this point is further
diminished by the ALJ’s finding of multiple severe impairments at step two of the
sequentibevaluation process. T. 3Because step two requires orhyatthe ALJ
find at least one severe impairment to proceed to the next evaluative step, any
additional consideration given to plaintiff's left shoulder pae a severe
impairment, standing alone, would have baanecessarin this instance.See20
C.F.R. 8404.1520(a)(4)(i))Heatly v. Comm’r of Soc. SeB882 F. App’x 823825
(11th Cir.2010 (*[T]he finding of any severe impairment . . . whether or ot
results from a single severe impairment or a combination of impairments that
together qualify as severe’ is enough to satisfy step twqudt{(ng Jamison v.
Bowen 814 F.2d B5, 588 (11th Cirl987)).

Mr. Bear respondsthe left shoulder pain, in conjunction with haghe
impairments, so diminishdss RFCasto make him capable of performing no more
than sedentary work, a finding Mr. Bear asserts would have resulted ingqotil
disability pursuant to the Medic&locational Guidelines But here, having reached
the fifth step in the sequential evaluation, the ALJ recorded and considered the

symptoms of whiciMr. Bearcomplains.T. 41-43.
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Plaintiff failed to establishhis left shoulder pain constituted a severe
impairment before the DLI. Nor is there evidence from before the DLI that the left
shoulder pain caused any limitations not accounted for in the ALJ's RFC
determination. Plaintiff, therefore, has not shown the Atdmmitted reversible
error.

. Department of Education’s (“DOE’s”) Determination

Claimantarguesf|t] he ALJ erroneously gave ‘leflsansignificant weightto
the [Floridgl DOE’s determination tha¥lr. Bearwas nota suitable candidate for
vocational rehalitation due to his severe physical impairments and limited
educatiori’ (Doc. 18, p8). The ALJ discounted the DOE determination because
(1) “there is no evidence that the DOE medical consultant examined the claimant or
even reviewed his medical records”; and (2) whether “the claimant was determined
to be nota good candidate for VR is a different issue than whether tieabled
under the Social Security Act.T. 43.

Mr. Bear faults the ALJ for finding “no evidendhat the DOE medical
consultantexamined the claimardr even reviewed his medical recordsT. 43.
Plaintiff, however, identified no contrary evidenicethe record as to indicater.
Graceexamined claimant areviewed hismedical records, aside from reading the

diagnoses contained Ms. Wiggins’ letter. T. 230.Moreover,Dr. Grace’s entire
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first hand opinion ofMr. Bear’s condition is a single handwritten clause:
“Recommend proceed with application to disability.” T. 232.

Claimant alsdailed to show the DOE and the Social Security standards are
similar enough to make tH2OE evaluatiorrelevant to the ALJ’s decisionThe
DOE letter suggested Bear would need to earn a GED before becoming employable
See Fla Admin. Code Ann. r. 645.005 (4)(a) (requiring DOE to address
applicant’s barriers to employment)T. 23Q In contrast, the Social Security rule
utilized fordisability determinationMedicalVocational Rule 202.1,XYequires only
a “[l] imited or less”education leveto be deemed employabt®nsidering Bear’s
age andRFC. “Limited or less”is defined by20 CFR § 404.1564 as seventh
through eleventlgrade formal educationin short, unlike the DOE’s evaluation,
Social Security law does not necessarily require Mr. Bear to obtain a GED to be
deemed employable SeeMedicalVocational Rule 202.11.0ne can glean the
asymmetry between the two standards from the differing educational requirements
alone, notwithstandingther variablesand claimant failed to show the DOE
evaluation is relevant, much less entitled to greaighte in a disability
determination under Social Security laRlaintiff, therefore, has not established the
ALJ erred by assigning the DOE letter less than significant wei§beHood v.
Commr of Soc. SegNo. 6:08CV-663-ORL-DAB, 2009 WL 2460762at*6 (M.D.

Fla. Aug. 10, 2009)“These vocational evaluators were employed by the Florida
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Department of Education to assist Plaintiff in vocational rehabilitation given his past
skills and experience; they are not responsible for determining whethetidabied
under the social security regulations of performing his past relevant work or other
work in the national economy, whichtise ALJ’s responsibility. [Theirppinions
had no bearing on the Als)'decision and he need not give their opinions any
weight.”).

Bear not only failed to reconcile the difference in standdrelslso failed to
address théming of the DOE evaluationwhich wascompleted in Octobe2012,
over 9 months after the DLI. T. 2381. Nothing in the October 2012 letter suggests
the evaluatiorwould be helpful irresolvingthe Social Security disabiligsueas
of December 31, 2011.

[ll.  Mr. Bear's Credibility

Mr. Bear argues the ALJ erroneously evaluated his credibility anchtest
regarding his symptoms. Pain is treated by the Regulations as a symptom of
disability. Title 20 C.F.R. § 404.1529 provides part the Commissioner will not
find disability based on symptoms, including pain alone, “. . . unless medical sign
or findingsshowthere is a medical condition whicould be reasonably expected
to produce these symptomsThe Eleventh Circuit has articulated the thpaet
pain standard, sometimes referred to adH#edtest, as follows:

In order to establish a disability based on testimony of pain and
other symptoms, the claimant must satisfy two parts of a-ffagdest
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showing: (1) evidence of an underlying medical condition; and (2)
either (a) objective medical evidence confirming the severity of the
alleged pain; ofb) the objectively determined medical condition can
reasonably be expecteddive rise to the claimed pain.
Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002jtiag Holt v. Sullivan
921 F.2d 1221, 1223 (11th Cir. 1991
But “[w]hile both the Regulations and thdand standard require objective
medical evidence of a condition that could reasonably be expected to cause the pain
alleged, neither requires objective proof of the pain itséfldm v. R.R. Ret. Bd.
921 F.2d 1210 (11th Cir. 1991Yhe Eleventh Circuit has held “pain alone can be
disabling, even when its existence is unsupported by objective eviddirmaté v.
Chater, 67 F.3d 1553, 1561 (11th Cir. 199Bijting Marbury v. Sullivan957 F2d
837, 839 (11th Cir. 1992)However, lhe presence or absence of evidence to support
symptoms of the severity claimed is a factor wiuah be consided. SeeMarbury,
957F.2dat 839840; Tieniber v. Heckler720 F.2d 1251, 1253 (11th Cir. 1983).
Underlying theHand standard is the need for a credibility determination
concerning a plaintiffs complaints of pain. Those complaints are, after all,
subjective. “[T]he ascertainment of the existence of an actual disability depend[s]

on determining the truth and reliabyliof [a claimant’'s] complaints of subjective

pain.” Scharlow v. Schweike655 F.2d 645, 649 (5@@ir. 1981) (holding the ALJ
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must resolve “the crucial subsidiary fact of the truthfulness of subjective symptoms
and complaints”}.

Here, he ALJ decidedhe*“objective medical evidence generally supports the
locationsbut not the durationfrequency, and intensity of the claimanté&ported
symptoms’. T. 43. The ALJ also statedthe claimant’s statements concerning the
intensity, persistence, and limiting effects of [his] symptoms are not entirely
crediblé and “[n]othing in the medical records after the date last insured relates back
to establish disability as of tluate last insured.” T. 423,

Bear argues “a claimant’statements about his symptoms may not be
disregarded solely because they are not supported by objective medical evidence,
under both SSR 98p and SSR 18p.” An ALJ, howevermayconsider objective
medical evidence thelpdraw conclusions regarding a plaintiff's subjective actou
of hissymptoms See20 C.F.R. § 404.1529(c)(2) (“Objective medical evidence . ..

Is a useful indicator to assist us in making reasonable conclusions about the intensity

8 Error! Main Document Only.In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir.
1981) the Eleventh Circuit adopted as binding precedent all decisions of the foftheCiFguit
handed down before October 1, 1981.

® On March 16, 2016, the Commissioner enacted SSRplévhich expunged the word
“credibility” from SSR 967p to clarify that ALJs are not to examine an individual's character
during a subjective symptom evaluation. Bear notes, however, “SSR is6intended to more
clearly articulate, rather than change, what the regulations hguee® throughout the time
period at issue in this case.” The rule change did not have a substantive effect.
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and persistence of your symptoms and the effect those symptoms, such as pain, may
have on your ability to work.”)

Claimanthad minimaltreatment for his alleged disabling conditions before
the DLI and never complained of left shoulder pain before the Bkle Beegle v.
Soc. Sec. Admin., Comm'd482 F. App’x 483, 487 (11th Cir. 200Z“When
evaluating a claimant’s statements regarding his symptoms and their functional
effects, the ALJ may consider whether the level or frequency of treatment is
consistent with the level of complaints.9iting S.S.R. 967p at *7). The ALJ
correctly observed plaintiffs contemporaneous descriggionf his medical
condition—for exampleno complaing of left shouldepain—should be given more
credarce than thénearing testimony.In fact, claimant’s statements are not only
unsupported by objective medical evidence; the stateraeatdirectly refutedby
the objective medical evidence.

Mr. Bear claims he became disabled on December 31, 2011. Th&Jdune
2011 heatstroke is theonly identified medical evenhrecorded betweeonlaimant
being capable of the heavy exertion neededamé houses in early 2011 and the
alleged disability onset datmere months laterT. 81,263-84. But Dr. Yannucci,
the examining physician for the heattroke, conducted cardiovascular,
gastrointestinal, psychiatriand respiratorygxaminationswith normal results and

claimant reportedio left shoulder impairmentDr. Yannucciexaminedclaimant’s
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musculoskeletal systeand found a full range of motion. T. 26%. The medical
records from June 2011 do not support claimant’s allegations of disablingpsysap
And nothing indicatesclaimant became disabled Weten June 2011 and the
DecembeBl, 2011, DLI.

Claimantasserts the ALJ erroneously based the credibility decision in part on
“emergency department records from 2012 show][ing] that he was a fulltime welder.”
Bear argue$notations on the same paigelicateother informatiortherewas last
updated in 201Jandthere is naarrative statement to indicate théit Bear actually
reportecthis informationto hospital personnel in Mayf 2012” (Doc. 18, p. 6)T.

324. As previously explainedhowever, the ALJ's interpretation tfis evidence is
reasonable in light of the deference given to the ALJ’s findifdact. SeeHunter,
808 F.3d at 822.

Claimant alscargues “the ALJ found that Mr. Bear was not credible due to
his work activity after his original alleged onset date despédact that Mr. Bear
amended his alleged onset date at the time of his hearing in response to concerns
about this issue on theap of the ALJ" The ALJ, howeverhas a duty talevelop
and examine the reco@mhd wa at liberty toidentify the reportedemployment
history,including the undocumented 20072011employmentas discreditinghe

plaintiff's subjecive painallegations Employment historyat close quarter® the
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onset datenay behelpful to anALJ, particularlywhen @&sessing claimantwho
credits his disabilityo long-standingnjuries.

The ALJ’s credibility determinatiors supported by substantial evideree
and valid under both SSR 18p and SSR 9%p—becauseof Bear’'s limited
treatment history before the DLI.

CONCLUSION

Mr. Bearhas failed to show the ALJ committed reversidgteor by denying
the application for DIBbecause determining the left shoulder impairment was not a
severe impairment before the DLI, giving the DOE’s opinion less than substantial
weight, andhe evaluatiof Mr. Bear’s credibility were all supported by substantial
evidence The applicable standard of review is wellown. See Bloodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983){¢ may not decide the facts anew,
reweigh the evidence, or substgutur judgment for that of tH€ommissioner]
Even if we findthe evidence prepalerates against the [Commissionedstision,
we must affirm if the decision is supported by substantial evidgnce.

Accordingly, it is ORDERED:

1. The decision of the Qomissioner is AFFIRIED and plaintiff's
applicationfor Disability Insurance Benefiis DENIED.

2. The clerk is directed to close the file.
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DONE AND ORDERED thi6thday ofJuly, 2017

s Charles J. Kahn, Jr.

CHARLESJ. KAHN, JR.
UNITED STATESMAGISTRATE JUDGE
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