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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSCAOLA DIVISION

HILAND PARK UNITED
PENTECOSTAL CHURCH,

Plaintiff,
V. CASE NO. 5:19cv194-M CR-M JF

GUIDEONE ELITE INSURANCE
COMPANY,

Defendant.

FIRST PENTECOSTAL CHURCH
OF PANAMA CITY, INC,,

Plaintiff,
V. CASE NO. 5:19¢cv196-M CR-M JF

GUIDEONE ELITE INSURANCE
COMPANY,

Defendant.

ORDER
This consolidatedction involves an insurance coverage dispute arising from
property damage caused by Hurricane Michaekll times relevant to the instant
caseHiland and First Pentecostalinedcertain real and personal propestocated

in Panama City, Florida (the “Subject Properties”). GuideOne issued commercial
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property insurance policigbat covered the Subject Properties (the “Polici€s€e
ECF No. 211 (First Pentecostal policy); ECNo. 212 (Hiland policy) The
Policies, whichwere in effecivhenHurricane Michael strugkcontainan identical
Windstorm or Hail Exclusion endorsemgwhich states, in relevant part:

WINDSTORM OR HAIL

We will not pay for loss or damage:

1. Caused directly or indirectly by Windstorm or Hail, regardless of any

other cause or event that contributes concurrently or in any sequence to

the loss or damage; or

2. Caused by rain, snow, sand or dust, whether driven by wind or not,

iIf that loss or damage would not have occurred but for the Windstorm

or Hail.

But if Windstorm or Hail results in a cause of loss other than rain, snow,

sand or dust, and that resulting cause of loss is a Covered Cause of Loss,

we will pay for the loss or damage caused by such Covered Ghuse

Loss.
ECF No. 211 at 84; ECF No. 22 at 79.

Plaintiffs made claims with GuideOne for the damage to the Subject
Properties caused by Hurricane Michael. GuideOne denied coverage for the claims
due tothe Policies’ Windstorm or Hail Exclusion endorsements. As a result,

Plaintiffsfiled separate lawsuits againgti@eOne in state court seeking declaratory

relief to, namely resolve whether the Policies cover the damage catosdioe
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Subject Propertigsy Hurricane Michael. GuideOne removed the two actiotisi$o
Court, at which point they were consolidat&rossmotions for summary judgment
are pending.

Crossmotions for summary judgment are examined under the same legal
standard thapplieswhen only one party files a motioBee Torres v. Rock & River
Food Inc, 244 F. Supp. 3d 1320, 1327 (S.D. Fla. 2016) (cifing Bankers Ins.
Grp. v. United Stategt08 F.3d 1328, 1331 (11th Cir. 20058ummary judgment
IS appropriate where there are no genuine disputes of material fact and thg movin
party is entitled tqudgment as a matter of laBeeFed. R. Civ. P. 56see also
Celotex Corp. v. Catretd 77 U.S. 317, 3223 (1986). A fact is “material” if, under
the applicable substantive law, it might affect the outcome of theld@&son Corp.

V. N. Crossarm Cp357 F.3d 1256, 125%0 (11th Cir.2004). A dispute of fact is
“genuine” if “the evidence is such that a reasonable jury could return a verdict for

the nonmoving party.Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986).

1 “Crossmotions may, however, be probative of the absence of a factual dispute where
they reflect general agreement by the parties as to the controlling legal thedmestanal facts.”
Certain Underwriters at Lloyds, London Subscribing to Policy No. SA 10092-11581 v. Waveblast
Watersports, In¢.80 F. Supp. 3d 1311, 1316 (S.D. Fla. 2088gUnited States v. Oakley44
F.2d 1553, 1555-56 (11th Cir. 1984).
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The burden of demonstrating the absence of a genuine dispute of material fact
rests with the moving partfelotex 477 U.S. at 323. In determining whether the
moving party has carried its burden, a court must view the evidence and factual
inferences drawitherefrom in the light most favorable to the franving party.
Liberty Lobby 477 U.S. at 255Allen v. Tyson Food421 F.3d 642, 646 (11th Cir.
1997). “Summary judgment is appropriate in declaratory judgment actions seeking
a declaration of coverage whehe insurer’'s duty, if any, rests solely on the
applicability of the insurance policy, the construction and effect of which is a matter
of law.” IDC Const., LLC v. Admiral Ins. CB39 F. Supp. 2d 1342, 1348 (S.D. Fla.
2004) (quotingNorthland Cas. Cov. HBE Corp, 160 F. Supp. 2d 1348, 1358 (M.D.

Fla. 2001).

The central questiors whether the Policies extend coverage to hurricane
damage or whether hurricane damage is excluded from coverage urféelidies’
Windstorm or Hail Exclusion endorsemen®esolution of thigguestionturns on
whether the meaning of the term “windstgias used in th&Vindstorm or Halil
Exclusion endorsements ambiguous. For the following reasons, the Court finds
the term “windstorm” unambiguous, atitis applies its plaimeaningo conclude
that the Windstorm or Hail Exclusion endorsemdras insurance coverage for

damage to the Subject Propertrasised by Hurricane Michael
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“Under Florida law? interpretation of an insurance contract, including
determination and resolution of ambiguity, is a question of law to be decided by the
court.”Mama Jo’s Inc. v. Sparta Ins. Ce-- F. App’x ---, 2020 WL 4782369, at *8
(11th Cir. Aug. 18, 2020) (citinBahl-Eimers v. Mutof Omaha Life Ins. Cp986
F.2d 1379, 1381 (11th Cir. 1993)). Insurance contracts are construed according to
their plain meaningPort Consolidated, Inc2020 WL 5372281, at *3. The court
must look at the policy as a whole and gexesry provision its full meaning and
operative effectld. If the insurance policy’s plain language is unambiguous, it
governs.Hyman v. Nationwide Mut. Fire Ins. C&04 F.3d 1179, 1186 (11th Cir.
2002).1f, however, the relevant policy languagesuscetible to more than one
reasonable interpretation, one providing cover@ggthe other limiting coverage,
the insurance policy is considered ambiguolds If the insurance policy is
ambiguous, the ambiguity must be constragdinst the drafter of the fpry and in

favor of coveragdd.

2 As this diversity action was initiated in Florida, the Court applies the substavivaf
Florida. Port Consolidated, Inc. v. Int’l Ins. Co. of Hannover, PG F. App’x ---, 2020 WL
5372281, at *3 n.2 (11th Cir. Sept. 8, 2020). Under Florida ‘lthe, law of the state where an
insurance contrags executed is the law thagoverns the rights and lidibies of the parties in
determining an issue of insurance coverag®ando v. Gov't Emp. Ins. C89 So0.3d 244, 247
(Fla. 2010) ¢itation omitted). In this case, there is no dispute that the Policies were issued and
executed in Florida.
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Where, as here, the parties dispute coverage under amskall insurance
policy, a burdershifting framework applies. The party seeking to recowelerthe
policy bears the initial burden to protr&t the insured property suffered a loss while
the policy was in effectS.0. Beach Corp. v. Great Am. Ins. CONoY, 791 F.
App’x 106, 109 (11th Cir. 2019) (citingpnes v. Federated Nat'l Ins. C@35 So.
3d 936, 94 (Fla. 4th DCA 2018) The burden then shifts to the insurer to prove that
the loss arose from a cause which isleted under the policy’s termi. If the
insurer carries that burden, then theuredmust prove that anexception to that
exclusionapplies Id. (citing Fla. Windstorm Underwriting v. Gajwan®34 So. 2d
501, 506 (Fla. 3d DCA 200p)

Here,there is no dispute that the SubjBcoperties suffered damage due to
Hurricane Michael while the Policies were in effect. GuideOne, therefore, has the
burdento provethatthe losses caused by Hurricane Michael are excepiedneet
this burdenGuideOnecitesthe Windstormor Hail Excluson endorsementsvhich
expresshexclude coverage for loss or damage caused by a “[w]indstdrlairitiffs
arguein responsehatthe meaning of the term “windstorm” is ambiguous because
the Policiegefer to the term “hurricane” separately and independently from the term
“windstorm.” The Court is not persuaded because the provisions of the Policies cited

by Plaintiffs do not support their argument.
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First, Plaintiffs cite to the definition of “hurric@” and use of the phrase
“hurricane or windstorm” in a portion of the Policies that, by its plain terms, applies
only to “a policy covering a residential structure or its conte®seECF No. 211
at 23-24; ECF No. 222 at 26-21. The Policies in questicare commercial property
insurance policies. This definition of “hurricane” is therefore inapplicable to the
Windstorm or Hail Exclusion endorsements and does not create ambiguity as to the
meaning of the term “windstormCf. Port Consolidated?020 WL 372281, at *4
(“Determining that specific definitions of ‘occurrence’ within certain sumgletal
coverages govern the entire Policy would render the absence of ‘occurrence’ from
the core Policy’s general definitions section meaningless.”).

Second, Plaintis point to an “Important Notice” contained in the Policies that
states, HURRICANE OR WIND RESTRICTIONS APPLY TO YOUR
COMMERCIAL POLICY - PLEASE READ YOUR POLICY
CAREFULLY.” ECF No. 211 at 8; ECF No. 2P at 5. This provision does not
render thaVindsbrm or Hail Exclusion endorsememisibiguous because, contrary

to Plaintiffs characterization, it does not reference a “windstorm.”
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Finally, Plaintiffs cite to the following provision:

H. The following provisions are added to thaties In the Event of
L oss Or Damage Loss Condition:

(1) A claim, supplemental claim or reopened claim for loss or damage
caused by a hurricane or other windstasnbarred unless notice of
claim is given to us in accordance with the terms of this policy within
three years aftahe hurricane first made landfall arwindstorm other
than a hurricane caused the covered dam@&ygplemental claim or
reopened claim eans an additional claim for recovery from us or
losses from_the same hurricane or other windstatnich we have
previously adjusted pursuant to the initial claim.)

ECF No. 211 at 89 (underline added); ECF No.-21at 82.It is unclear why
Plaintiffs emphasize this provision. By its plain language, a “hurricane” is a
“windstorm.” As GuideOneorrectlystates “all hurricanes are windstorms, but not
all windstorms are hurricanes.” ECF No. 22t

While it is true, as Rintiffs point out, thathePolicies do not define thterm
“windstorm” “[t] he failure to define a term involving coverage does not necessarily
render the term ambiguatisand an undefined coverage term should be given its
plain and ordinary meaningort Consolidated, Inc2020 WL 5372281, at3; *4
(citation omitted)In the absence ofspecificdefinitionor limitation in an insurance
policy, courts have defined the term “windstorn@ mean“a wind of sufficient
violence to be capable of damaging insured property either by impact of its own

force or by projecting some object against the propegthip v. Am. Universal Ins.
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Co. 391 F.2d 533, 534 (5th Cir. 89).° Moreover, ourts across thGulf Coast have
consistently recognizeétiat a hurricane is a windstor®ee, e.gLandmark Am. Ins.

Co. v. Scd Mem’l Place IlI, LLONo. H19-0838, 2020 WL 4043638, at 23 n.1

(S.D. Tex. Apr. 14, 2020) (concluding “a hurricane is, without question, a type of
windstorm” and collecting casesgport and recommendation adopt&ad20 WL
4041488 (S.D. Tex. July 17, 2020ew S. Commc’ns, Inc. v. Houston Cas., Co.
396 F. Supp. 3d 1089, 1100 (S.D. Fla. 2018h¢ Policy defines ‘named perils’ to
include ‘windstorm,” which encompasses Hurricane Irmact); RTG Furniture
Corp. v. Indus. Risk Insurer616 F. Supp. 2d 1258, 1259 (S.D. Fla. 2008) (finding
that insurance policy “d[id] not specifically exclude ‘windstorms,” and hence
cover[ed] loss and damage resulting from the peril of windstorms,dinglu
hurricanes”) see als@&tate Farm Fire & Cas. Co. v. Goldstetv4 So2d 880, 881
(Fla. 3d DCA 1996) (describing Hurricane Andrew as “the ultimatelstorm”);
Underwriters Ins. Co. v. Grone8314 F.2d 338, 339 (5th Cir. 1963fffrming
judgmentwhere the parties conducted trial on the assumption that a hurricane

occurred on the night the insured property was destrigsduse “there was

3In Bonnerv. City of Prichard 661 F.2d 1206, 1209 (11@ir. 1981)(enbanc),the
Eleventh Circuit adopted as precedent the decisions of the former Fiftht @ecided prior to
October 1, 1981.
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sufficientevidence submitted to the jury to warrant its finding that the damage was
occasioned by a windstorm(applying Florida law)BY its plain meaning, then, the
term “windstorm” as used in the Policies’ Wind or Hail Exclusion endorsements
includes hurricanes, which are storms defined by the speed of their maximum
sustained wind$.Consequentlythe Policies exclude coverage fthre damage
caused to the Subject Properties by Hurricane Michael

In short,the term “windstorm” as used in thiolicies’ Windstorm or Hail
Exclusion endorsements unambiguously encompasses hurrithnssthe Policies
exclude coverage for the damage caused to the Subject Properties by Hurricane
Michael. Plaintiffsdo not offer any evidence to support an exceptorhe

unambiguous exclusion in the Policidscordingly, GuideOne’s Motion for Final

4 SeeNOAA, Whatis a hurricane? (lastupdated June 25, 201 8ittps://oceanservice.no
aa.gov/facts/hurricane.html (“When the maximum sustained winds of a tropical retach 74
miles per hour, is called a hurricane.”’Hurricane Michael was a Category 5 hurricane when it
struck Bay County, Florida, with maximum sustained winds of 160 miles per $eeOAA,
Hurricane Michael upgraded to a Category 5 at time of U.S. land{a@pr. 19, 2019),
https://www.noaa.gov/mediaelease/hurricanmichaetupgradedo-categorys-at-time-of-us-
landfall.

5> Because the Court finds the Policies are unambiguous, the Court does not resort to
extrinsic evidence to construe theerms.See Diamond State Ins. Co. v. His House, Mo. 10-
20039, 2011 WL 146837, at *2 (S.D. Fla. Jan. 18, 2011) (cWeugrus Holdings, Inc. v. U.S.
Fidelity & Guar. Co, 913 So. 2d 528, 532 (Fla. 2005)).
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Summary Judgment, ECF No. 26, GRANTED. Plaintiffs Motion for Final
Summary Judgment, ECF No. 21DENIED.®

GuideOne moves for sanctions agaistintiffsand their counsgdursuant to
Rule 11. ECF Nos. 27, 28. GuideOne arguesdhattions are warranted because
Plaintiffs’ claims and legal contentions are based on the frivolous position that the
meaning of tk term “windstorm” is ambiguous under the Policies tratefore
must have beemassertedor the improper purpose of harassing GuideOrne.
response, [Rintiffs insistthatthey reasonably believed the Policies were ambiguous
on this pointand their requ& for declaratory relief to resolve this ambiguity was
therefore appropriat&CF Nos. 31 & 33.The Court agrees.

The standard for determining whether conduct is sanctionable under Rule 11
IS “reasonableness under the circumstaihdesx v. Acadia State Bank37 F.2d
1566, 1569 (11th Cir. 1991)[T]he central issue in evaluating reasonableness is
whether a pleading states a colorable claim, not whether the pleader is ultimately
correct in his interpretation of the facts and applicable |&@aiterder Fishing

Team, LLC v. City of MiamNo. 0822268CIV, 2011 WL 13266817, at *4 (S.D.

® The Order need not address the motions relating to the scope of the evidentiary record,
given that theindersigned did not need to consider, and thus did not consider, any of the materials
referenced in the motions in deciding the summary judgment motions.
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Fla. July 13, 2011Yeport and recommendation adopi@®d11 WL 13266818 (S.D.
Fla. Aug. 18, 2011).

The Policies do not define the term “windstorm” and, as confirmethdy
parties briefing and the Court’s independent research, “there is no definitiveness to
any commonly accepted definition of ‘windstorm.SéeLandmark Am. Ins. Cp.
2020 WL 4043638, at *Rlaintiffs reasonablyelied on Florida laws requirement
that an ambiguous insurance contract prepared by the insurer nugsidbeled in
favor of coverageo arguethatthe Policies did not exclude coverage d@mage
caused by hurricase While the Courtultimately concludedthe meaning of
“windstorm” unambiguously includehurricanesthis does not in turn mean that the
Plaintiffs’ positionwas umeasonable under the circumstan€asdeOne’s Motions
for Sanctions Pursuant to Rule 11, ECF Nos. 27 & 28hamreforeDENIED.

Accordingly,

1. GuideOne’s Motion in Limine, ECF No. 20,[=NIED as moot;

2. Plaintiffs' Motion for Judicial Notice, ECF No. 23, and Amended Motion

for Judicial Notice, ECF No. 43, aBENIED as moot;

3. GuideOne’s Motion for Leave to File a ReplyRa@intiffs Joint Revised

Response in Opposition to GuideOne’s Motions for Sanctions, or

Alternative Motion for Judicial Notice, ECF No. 350&NI ED as moot.
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4. Plaintiffs Motion to StrikeAffidavit of Richard C. Miller ECF No. 38, is
DENIED as moot.

5. GuideOne’s Motions for Sanctions Pursuant to Rule 11, ECF Nos. 27 &
28,areDENIED.

6. Plaintiffs Motion for Final Summary Judgment, ECF No. 21DENIED.

7. GuideOne’s Motion for Final Summary Judgment, ECF No. 26, is
GRANTED.

8. The Clerk is directed to entéinal judgment in favor of Defendant and

against Plaintiffs, with costs taxed against Plaintdfsdclose the file.

DONE AND ORDERED this 15thday ofSeptembe020.

@%%W%W@

M. CASEY RODGERS
UNITED STATESDISTRICT JUDGE
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