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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.04-60573€1V-MORENO/STRAUSS
SECURITIES AND EXCHANGE COMMISSION
Plaintiff,
V.
MUTUAL BENEFITS CORP.gt al,

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART TRUSTEE'S MOTION FOR
AUTHORITY TO SELECTIVELY PRESERVE OR LAPSE UNPAID KEEP POLICIES

(DE 2579

THIS CAUSE is before the Court upon Trustee’s Motion for Authority to Selectively

Preserve or Lapse Unpaid Keep Poli¢i®é4otion to Preserve or Lapsg” (DE 2579). This matter
has been referred toneto take all necessary and proper action as required by law with respect to
any andall postjudgment matters pursuant to 28 U.S§®36 and the Magistrate Judge Rules of
the United States District Court for the Southern District of Florida (“RefgrrdDE 2631).
Pursuant to the Referral,held a status conference on June 10, 203@afus Conferenceg”
attended by Litai Assets LLC (“Litai”), Barry Mukamal, as Trustee (thei§Tee”) of the Mutual
Benefits Keep Policy Trust (the “Trust”), Acheron Capital, Ltd., in itsacédp as the investment
manager for Acheron Portfolio Trust, Avernus Portfolio Trust, Lorenzo Tonti 2006 anas
STYX Portfolio Trust, (collectively, “Acheron”), and their respective coun§E 2693).At the
Status Conference, the parttesmisenédto my authority to decidéneMotion to Preserve or Lapse.
(DE 2693 at 14:1319:5; 20:1821:4). | have carefully reviewed the motion (DE579, the

responsesOE 2581 DE2583),the repy (DE 2589),the sufreply (DE 2596)and the record.
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Additionally, at the Status Conferendeheard oral argument from the partiéBeing otherwise
duly advised,the Motion to Preserve or Lapse (DE 25T9)GRANTED IN PART AND
DENIED IN PART as set forttbelow.

BACKGROUND

In 2004, the Securities and Exchange Commission commenced an enforcement action
against Mutual Benefits Corporation and other Defendants for frauduleniiygséthctional
viaticated investment interests in life insurance policies. (DESEE also SEC v. Mut. Benefits
Corp. 408 F.3d 737, 738 (11th Cir. 2005)The entities involved were put into receivership, and
Roberto Martinez was appointed as receiver (the “Receiver”). (DE 26). The Reepweed in
June 2009, that pursuant to Court approwadestors in the life insurance policies had voted to

either: a) sell the policy; or b) retain the policy (“Keep Policiés{DE 2291 at 3). The Receiver

A viatical settlement is a transaction in which a terminally ill insured sells the
benefits of his life insurance policy to a third party in return for a ksmp cash
payment equal to a percentage of the policy's face value. The purchaser of the
viatical settlement realizes a profit if, when the insured dies, the policy benefits paid
are greater than the purchase price, adjusted for time value. Thus, in purchasing a
viatical settlement, it is of paramount importance that an accurate determination be
made of the insured's expected date of death. If the insured lives longer than
expected, the purchaser of the policy will realize a reduced yreiumay lose
money on the investment.

Id.

2 Approximately 3,138 policies with a face value of $383,580,782 (or 27% of the total) were
designated to be sold, and approximately 3,037 policies with a face value of approximately
$1,054,421,049 (or 73% of the total) were designated to be retained dstoirsy (the Keep
Policies). Id. At the Status Conference, Litai reported that there are 1,333 total poliltiesldt

by the Trust, of which there are 192 policies 100% owned by &obaron investor. (DE 2693

at 68:1114). The parties agreed at tBeatus Conference that there are 280 policies where
Acheron has a 100% interedd. at 68:1969:1. Furthermore, Litai reported that Acheron has an
interest in 1,068 policies, including the 280 that it 100% owds.at 68:1516. Accordingly,
following is a breakdown of the Trust's policies by ownership type: (1) 280 policies 100%
Acherorrowned; (2) 788 policies in which Acheron holds a fractional interest93)policies
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also requested, and the Court approved, the creation of a trust to “provide for the continued
maintenance and processing of the Keep Policies in accordance with the directiie<Cafurt.”
(DE 2291 at 5, 8; DE 2322). Thus, on September 25, 2009, the Receiver and the Trustee
executed the Mutual Benefits “Keep Policy” Trust Agreement (the “Fgstement”). (DE 2540
at 2; DE25404). The Trust Agreement is between the Receiver and the Receivership Entities as
settlor, and the Trustee. (DE 25%@t 1). Section 7 of the Trust Agreement establishes that the
Trust Agreement is governed by Fhailaw, and Section 9 addresses amendnwdrihe Trust
Agreement as follows:
Section 7.1Governing Law This Trust Agreement shall be governed by and
construed and enforced in accordance with the Laws of the State of Flotiabajtw

regard to any choeof-law rules thereof which might apply the Laws of any other
jurisdiction.

Section 9.4Amendments.This Agreement may be amended from time to time by
the Trustee with the approval of the Court; provided, however that such approval
shall not be required in the case of amendments made for the purposes of correcting
technical errors consistent with the purposes of the Trust, so long as such
amendments do not materially affect the rights of any Keep Policy trgest

Id. at 88 7.139.4.

Concomitant with the formation of the Trust and with Court approval, the Receiver

executed a sale of the receivership entity servicing the Keep Policigsit¢E 2340; DE 2367).

100% owned by a neAcheron investor; and (4) 73 policies with fractional interests owned
entirely by norAcheron investors. There are approximately 3,900 total policy interests being
maintained by the Trust with a face value of approximately $270 million of which $118d5hm

or nearly 67% belong to Acheron (DE 26X@t 7). Accading to the Trustee, of the approximately
3,900 total policy interests, the Trust is servicing 2,310 interests for victirhe ofiginal fraud.

Id.

3 The Trust is thus governed by the provisions of The Florida Trust C8ée. Demircan v.
Mikhayloy No. 3D181684, 2020 WL 2550067, at *4 (Fla. 3rd DCA May 20, 2020) (stating that
The Florida Trust Code was first enacted in 2007 and applies to “all judicial progeedi
concerning trusts commenced on or after July 1, 208é®alsd-la. Stat. § 736.0102 (stating that
“[t]his chapter may be cited as ‘The Florida Trust Code’).



Ultimately, the Trustee and Litai entered into a servicing agreement eéf&spterner 25, 2009
(DE 22663; DE 2491; DE 2627 at 2, n. 1) that has since been renewed (DEL2BED26261)
to extend servicing through December 31, 2@20lectively, the “Servicing Agreement?)

On March 19, 2015, the Trustee made an agreement (the “March 2015 Agreement”) with
Acheron (DE 25002). The March 2015 Agreement resulted from extensive negotiations between
Acheron and the Trustee and was intended to resolve Acheron’s concerns as a thefgeitoig
policy interests held by the Tst° (DE 2500 at 4, 9)Section 2 of the March 2015 Agreement,
for example, grants Acheron rights to share fairly and equitably in “distributelrates, benefits,

[and] credits” that are provided to other holders of interests in Keep Policies. (DR 26@02).
Disagreements between the Trustee and Acheron have nonetheless continued, whitddprom

Acheron’s filing of a separate lawsuit against the Trus&se Acheron Portfolio Trust, et al., v.

4 The Servicing Agreement defines an “Overpayment Balance,” which is an amount that had
accumulated from the Receiver’s billing of the Keep Policy Investoeccordance with Court
Order and which was transferred to the Trustee upon creation of the $eeflE 2266-3 at § 2.

The Overpayment Balance pays for the operations of the Trust, including the dbst3 fstee.

(DE 22663 at § 13). The Overpaynt Balance also subsidizes the Keep Policy Investors’
Administrative Fees. (DE 226Bat § 12.1.7). Sales of defaulted fractional interests in Keep
Policies replenish the Overpayment Balance. (DE 22668 12.1.8). Renewal of the servicing
agreementn 2015 included a provision stating that “[u]pon conclusion of the Renewal Term,
Trustee shall distribute [to Litai] the amount, if any, by which therPayment Balance exceeds
the amount of the Initial Overpayment Balance.” (DE 235G § 3.4). Sucpayment to Litai is
conditioned, however, on “[the] Trustee [having] determined in his sole discretiorthéhfainds
remaining are adequate to sustain the operations of the Tauest8 3.1. Furthermore, the Trustee
contends that the Initial Ovenpaent Balance was $3 million; therefore, Litai's potential interest
would be in amounts that are over a $3 million balance. (DE 2693 a13h:The amount of the
Overpayment Balance at May 31, 2020 was $5,476,160. (DER&7&2).

5“[W]hen investors in [the life insurance policies held by the Trust] do not payptteeiatashare

of the premium obligations associated with their interest, the policy is at figgsa.” (DE 2500

at 4). Acheron’s purchase of such interest and payment of the premium obligations avoids the
lapse of the policy ankkepsthe nondefaulting investors from losing their interests in the policy.

Id.



Barry Mukamal, as Trustee of the Mutual BenefiteK@olicy TrustCase No. 1.25099CIV-
MORENO initiated December 5, 2018 (the “Acheron Litigation”).

The Trustee’s Motion to Preserve or Lapse requests the Caaitthéo: 1) clarify that the
Trust Agreement confergpon the Trustee the authority to séheay preserve or lapse Keep
Policies when investors default on their premium paymenmt®) to authorize an amendment to
the Trust Agreemerthat grantsauthority to the Trustee to selectively preserve or lapse Keep
Policies when investors default on their premium payments. (DE &5¥934). The Trustee
maintains that the authority he seeks is necessitated by the ongoinglitigdh Acheron and
the inability to rely on Acheron to continue purchasing defaulted policy intetdstt.6. Furtler,
the Trustee asserts that his use ofatngorization would be limited to those instances witese
in the best interests of the Keep Policy Investbas hedoesso. Id. at 6. Moreover, he Trustee
anticipateonly alimited number of instances where he would use the Trust’s funds to preserve a
policy. Id. at 5.

II. LEGAL STANDARDS

Under TheFlorida Trust Code, the terms of a trust may confer upon the trustee or other
person the power to modify or terminate a trust. Fla. Stat. § 736.0808. Further, the Florida Statut
provide that the “terms of a trust prevail over any provision of [the] code” exceptofasipns
governing judicial modificationhat are set out hereand other provisionthat are not relevant
here. Fla. Stat. § 736.0105(2).

Courts have statutory authority to modify an irrevocable tnvsien such modification is

not inconsistent with the settlor’s purpose. Specifically, 8 736.04113 provides in relevant par

® An irrevocable trust is one that may et terminated by the settlor once it has been established.
See, e.g., Diamond v. Diamgnido. 16CV-81923, 2018 WL 7147331, at *2 (S.D. Fla. Dec. 18,
2018),appeal dismissed sub nom. Diamond as Tr. of Diamond Tr. v. DiarNen@3102024JJ,
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(1) Upon the application of a trustee of the trust or any qualified beneficiary, a
court at any time may modify the terms of a trust that is not then revocable
in the manner provided in subsection (2), if:

(@  The purposes of the trust have been fulfilled or Hmame illegal,
impossible, wasteful, or impracticable to fulfill;

(b) Because of circumstances not anticipated by the settlor, compliance
with the terms of the trust would defeat or substantially impair the
accomplishment of a material purpose of the trust; or

(© A material purpose of the trust no longer exists.

(2) In modifying a trust under this section, a court may:

(&8 Amend or change the terms of the trust, including terms governing
distribution of the trust income or principal or terms governing
administraion of the trust;

(b) Terminate the trust in whole or in part;

(© Direct or permit the trustee to do acts that are not authorized or that
are prohibited by the terms of the trust; or

2020 WL 1933928 (11th Cir. Apr. 14, 2020) (stating that, “[ijn Florida, a revocable trust is a
unique type of transfer in which the settlor subjects propevtyed by hinto a trust for the benefit

of at least one other person, reserving to himself as sk#twficiay the income from the trust
property for life and the power to revoke the trust in whole or in part at any tirteg)ofciand
internal quotation marks omitted) (emphasis added). Here, the undersigned concludes that t
Trust is irrevocable by its natues a custodial vehicle for former receivership assets because the
Receiver never personally owned any of the assets transferred into theDiansond 2018 WL
7147331 at *2. Additionally, the Trust is irrevocable by the terms of the Trust Agneefa
example, through the Trust Agreement, the Receiver transferred to the TrustésedReceiver’'s
“rights, powers and privileges” under the Court’s various Policy Admatistr Orders. (DE
254041 at 88 1.1; 2.3). Also, the Trust Agreement providethe Trust’s continuance in the event

of “[t]he death, resignation, disability, or removal of the Trustdd."at § 6.4. Finally, “[i]n the
event of the death, resignation, disability or removal of the Trustee without desigoata
Successor Traee . . . the Court [retains] exclusive authority to appoint a Successor Trustee.”
Thus, the Receiver retained no control over the Trust's assets, and there is rio edesrarthe
Receiver, as settlor, would have power to revoke the Trust. Furthermore, the partieardaaot
that the Trust is revocableSee Nelson v. Nelsp806 So. 3d 818, 819 (Fla. 2nd DCA 2016)
(finding a trust irrevocable where the settlor’s intent to retain no power aottmtdo so was
discernable from the terms of the Trégfreement). Accordingly, the Court finds that the Trust

is irrevocable.



(d) Prohibit the trustee from performing acts that are permitted or
required by the terms of the trust.

Fla. Stat. § 736.04113.

In addition, upon the application of a trustee or any qualified beneficiary, Fla. Sta
§736.04115 provides for judicial modification of irrevocable trusts created on or afterydanuar
2001, in accordance with § 736.04113(2), when the modification is in the best interests of
beneficiaries. However, “[tlhe court shall exercise [such] discretion iareen that conforms to
the extent possible with the intent of the settlor, taking into account the atiroembstances and
best interests of the beneficiaries.” Fla. Stat. 8§ 736.04115(2)(a). Furtherettinele 736.04113
or 8§ 736.04115, “[tlhe court shall consider the terms and purposes of the trust, the facts and
circumstances surrounding the creatid the trust, and extrinsic evidence relevant to the proposed
modification.” Fla. Stat. 88 736.04113(3)(a); 736.04115(2)(b).

Moreover, neither § 736.04113 nor 8 736.04115 abrogate the court's common law
authority to modify or terminate an irrevocablest. Fla. Stat. 8§ 736.04113(4); 736.04115(5).
“[Atcommon law,] a trust can be modified upon the consent of the settlor and all the beficiar
regardless of whether the purpose of the trust is satisfied, or upon the consentrudfaiiaes
if not inconsistent with the trust’s purposeshire v. Unknown/Undiscovered Hei299 Neb. 25,

35 (2018);but seeDemircan 2020 WL 2550067 at *3 (stating that, “[a]t common law, neither
settlors nor beneficiaries have, by themselves, a right to modifyrewocable trust, except
pursuant to a power identified in the trust”).

1. DISCUSSION

The Trustee’sMotion to Preserve or Lapsarisesfrom disputes with both Litai and
Acheron (DE 2579 at 4, n.3). The Trustee asserts that Litai will not assist him iifyioen

potential purchasers of defaulted policy interegtgher than Achergnand that Acheron’s



continued purchases of such interemts uncertainn light of the acrimony betweehim and
Acheron’ Id. Therefore, the Trustee sedksamend the Trust Agreement under § $b4hat,
“with the approval of the Coytthe is authorized to invest in defaulted policy interests when he
determines it is advantageous to d& S@E 2579 at 7; DE 2693 at 71:25-72:15).

The Trustee explains thathen defauliig policy interests are softb Acheron), premium
shortfalls are temporarily funded from Trust Assets (the Overpaymemrin&gl and then
replenished upon sale because part of the sales price includes the premium thiat tev&nced.

(DE 2579 at 5).If unpaid policy interests cannot be sold, existing options for the Trustee to keep
a policy active when an interest defaults (the “Niaipse Options”) are as follows:
1. Reducing the policy face value in proportion to the forfeited ownership interest;

2. Converting whole life policies to reduced paid up or extended term (historically
used only a handful of times); or

3. Obtaining a loan against policy value to fund the proportionate premium
shortfall (has not been used to date).

Id. at 4.
The Trusteeseeksto supplement the existing options for covering premium shortfalls
throughamendmenof the Trust Agreemerdo that he may use an unspecified amount of funds

from the Overpayment Balant® pay premium shortfallwhen:

” Acheron has been the only purchaser to date of defaulting fractional inte(p&<2693 at
61:1-2).

8 Proceeds from policy maturities, that are attributable to fractional interests ¢hdirubt
essentially purchases by paying premium shortfalsld become Trust Assets (part of the
Overpayment Balance). (DE 2579 at 5).



a) The policy interest will not & purchased for an appropriate pri{edich the
Trustee apparently deems to be at least equivalent to Acheron’s historical
purchase prices)
b) The Non-Lapse Options will not be available; and
c) The Trustee determines, in his business judgment and in caiosubléth
industry professionals, that keeping such a policy active would serve the
remaining Fractional Owners of that politY.
(DE 2579at 5 DE 2693 af72:17-21). The Trustee notes that an additional option, of last resort,
is to allow the policy to laps¥. Id. at 6. Lapsing, however, is disfavored “because it would result

in a loss to the remaining Fractional Owners on the polityld. Therefore, the Trustemvows

that “[e]very forfeited policy interest will befferedto prospective purchasers before a policy is

® The Trustee confirmed at the Status Conference that he seeks an abilityir® lagquage with
Acheron becausever the last two years, Achertiasreduced in halthe amount it paydor
defaulted policy interestsom what it had historically paid(DE 2693 at 60:7-67:3; 69:2-81)21
The Trustee statdtiat selling fractional interests to Acheron at the higher historical prices of 5%
for HIV policies and 7.5% for neHIV policies provided sufficient funds to sustain the Trust
through to its natural end. (DE 2693 at 62(F 63:815; 79:1219). The Trustee expressed an
unwillingness howeverto continue selling to Acheron at the now reduced pricing of 2% for HIV
policy interests and 3.5% for nétlV policy interests. (DE 2693 at 691%y; 79:424). Therefore,

the Trustee deems it appropriate to either market the policies, market the ftaotenests, or
deploy a portion of the Trust assets to purchase defaulting interests by palay premiums
when it appears advantageous to do so. (DE 2693 at 79:21-24; 81:16-21).

10 The Trustee explains that various factors will inform his decision to use Tinds fo keep
policies active “including: the total number of Fractional Owners on the policypaley face
value, the current premium shortfall, anticipated future premiums that may neetutwléd for
the forfeited ownership interest, all remaining Fractional Owners’ estimatedigiss on the
policy, the insured’s age and health status, the life expectancy of the insured, thialpote
future premium shortfalls in subsequent years, and the potential for selling thet clvortfall
interest to a purchaser in a subsequent YyefDE 2579at 5). Also, the Trustee intends to use
industry professionals to determine a valuadfgfiaulting fractional interests to inform his decision
whether to default the policy or use Non-Lapse options. (DE 2693 at 71:25-72:5).

11 A lapsed policy no longer pays benefits or provides coverage.

12 At the Status Conference, the Trustee affirmed his belief that he has autirityder the
Trust Agreement to lapse policies. (DE 2693 at 77:4-11).



allowed to lapse.”ld. (emphasis added). Additionally, the Trustee “submits that the proposed
amendments described above are appropriate and necessary in order to most\efieetierve

the value of the Keep Policies in the most effective manner avaifatile event that defaulting
Fractional Interests cannédt be sold” 1d. at 7 (emphasis addedFinally, the Trustee is not by

the instant mabn addressing the ultimate disposition of the net prockeds maturitiesof any
interests that the Trust acquires, which the Trustee asserts is maypregiely addressed upon
the ultimate termination of the Trudd. at 67.

Acheron objects to th@rustee’s Motion to Preserve or Lapse as extraordinary and
unnecessary because: 1) Acheron commits and stands ready to fund ongoing greantim
2) Acheronconstrues the Trustee’s motion as seeking authority to lapse policies defgiterAs
willingnessto make ongoing premium payments. (DE 2581 atAbheron alsaclaims thathe
motionis a fundamental change in the longstanding practices of the Trugiotatds the March
2015 Agreement between Acheron and the Tru$tdd. at 2. Additionally, Acheron contends
that approval of the Trustee’s motion “transform[s] the Trustee from a fiduotarg speculative
investor, who will be funding his long term speculation in illiquid assets, with uriiggegmounts
of cash from the Trust[,] . . . which fuall investors at risk.ld. Acheron further posits that, by

investing in defaulted fractional interests with the Trust's cash, the Trasates a conflict of

13 Notably,the criteria thathe Trustealescribesierefor when he could exercise the authority he
seekgconflicts with the criteria described elsewhere in the motion. Here, tsee€rdescribehe
criteria aswhen a defaulting intereStannot be sold whereas elsewhere he describes when a
defaulting nterest‘cannot be sold for an appropriate prickl. at 5, 7. The former suggests a
complete absence of interested buyers, while the latter suggestsng buyer whose offer the
Trusteedeems insufficient.

14 Acheron’s response requested that the Court direct the Trustee to separaterdises iof
Acheron from the interests of the other investors. (DE 2581 at 18). At the Status Cenferenc
however, Acheron acknowledged that this is not feasible. (DE 2693 at&6:18). Accordingly,

the Court does not further address this request.
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interest’® 1d. Moreover Acheron describes the Trustee’s Motion to Preserve or Lajasétasly
veiled threatlirected at Acheron.’Id. at 10. Acherorspeciallyobjects to the Trustee being able
to lapse policiesvhere the Trustee refuses to accept Acheron’s offer to continue payingimemi
for a defaulted policy interest, and Acheron is the only remaining investor to lapse.

Litai’'s response argues that it was never a purpose of the Trust for the Trustee to become
a beneficial owner of defaulting policy interests by choosing not to sell thesests and by
paying tte policy premiums with funds from the Overpayment Balance. (DE 2582)at litai
also disputes any aspersions cast upbg the Trustee relative to Litai not assisting with finding
other policy interest purchasers to compete with Achetdnat 3,n 2. According to Litai, the
Court agreed with Litai that the Servicing Agreement does not regjiiaieto identify other
possible purchasers of policy interestd. at n. 2. Litaialsonotes that the Court authorized the
Trustee at the Trust's gxense,to engage a licensed broker to assist in the identification of
prospectivepurchasersld. At the Status Conferenckoweverthe Trusteeeportedthat he hd
not engaged a broker to sell policy interestsd he als@acknowledged that sellinfyactional

interests in policies is difficulbecause the expense of paying a broker would outweigh the return

15 Acheron asserts that the Trustee would be using information he obtained in ligsyidapacity

to make decisions about purchases in order to compete with it for pe&ogsts in Keep Policies.
(DE 258%t 1213). Acheroralsoassets that monies from matured policy interests that the Trust
acquires incents the Trustee to increase administrative expenses paid td hisifam because
these proceeds are not proposed to be distributed to remaining investors but ragjoeintalthe
account that funds the Trust's operatiohd. at 13. Further, Acheron argues that the Trustee is
placing himself in a position to have to consider further investments to cover pmstnrent
decisions (because another investor defaults on a policy in which the Trustee hasnpiaichgre

or suffer a lossnthe prior investment, which position conflicts with the Trustee’s fiduciangslut

Id. at 1314. Acheron also points out that the Trustee has acquired authority to negotiatatpayme
plans with defaulting investors, and the instant motion diminishes the Trusteeigive to
accommodate investors withpayment plamf he can use Trust assets to pay premiums in the
hopes that a policy matures to generate additional funds to pay his and his firm’s degsiagd
expensesld. at 14.
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from selling an individual fractional interes{DE 2693 at 63:120; 64:467:3; 66:22-25; 78:3;
80:12-81:10).Indeed, Litai asserts that there is no market for fractional intdregtsid Acheron
(DE 2693 at 89:1-90:10f

To the extent that the Trustee seeks authority to invest in defaulting fractaicyl p
interests, | do not finthe requestedmendmentf the Trust Agreement tioe consistent with the
purpose for which the Trust was formemely tomaintain and administer the Trust Asgeis
as long as possibte facilitate victims being able to fully realize on their investmei@seDE
2590 at 2; DE 2693 at 2931-9; 94:1225; 160:16161:4. Several considerations inform this
conclusion.

First, the Trustee has acknowledged that investing in fractional policy intereghs
hasten the termination of the Trust because funds would be diverted to the investinigntieatt
would otherwisebe available to fund the Trust’'s operations. (DE 2693 at 72382). The
Trusteehas not specified the exact amount of funds that would be segregated for investing in
fractional interests; but, heharacterizes the request as a failsafeopb be used sparingly(DE
2579 at 5; DE2693at 75:811). Nonethelesst appears that a significaamount of fundsnay be
dedicated to such use. At the Status Conference, the Trustee posed a hypotheterabtreat
two million dollars from the Overpayment Balance for selectisein paying policy premiums
for defaulted policy interests. (DE 2693 at 73113). While the Trusteeountson death benefits

to provide cash flow and replenish the Overpayment Baldlaceat 73:914) as a result of

16 | itai's assertions, in its response, as to contractual rights to the OverpaynaeceRBE 2583

at 24) is not a matter properly before the Court, and Litai acknowledged atiine Sonference
that it's interest in the Overpayment Balance is speculdte@use the funds are subject to
exhaustion in the natural course of eventgaying the costs for the operations of the Trust.
(DE 2693 at 91:202:20). Therefore, | do not further address Litai’s potential interests in the
Overpayment Balance.

12



investing in fractional policy interestthe Trusteacknowledgd that there is a risk that the Trust
would have to terminate sooner than it would ailiggbecause of such investmentd. at 72:16
73:7. Attermination, there would be a forced safieemaining policiesld. at 73:37. Remaining
investors would receivpennies on the dollaather tharthe face value of their policy interests
Id. at34:3-16; 73:3-7.Thus, investing inlliquid fractional policy interests, even if selectively and
informatively done is inapposite to the Trust's primary purposeaffbrding the victimsthe
greatest possible time period to realize a full return on ithegstments

Second, investing in defaulting fractional policy interests exposes the Ttogtetential
conflicts of interest.For example, & Acheron noted, the Trustee’s investment in one fractional
interest affects the Trustee’s decision goingvemd with respect to any other undersubscribed
policy interests in the same policyindeed, gven additional defaults in the same policy, the
Trusteeis no longer impartial regarding additional investments. Another example pddains
Acheron’s assertiothat theTrustee has authority to grant payment plans to Keep Policy Investors
who are at risk of default(DE 2581 at 14.)Under these circumstances, any action taken by the
Trustee to invest in a policy interest after declining to extend a paynantgkhe defaulting
Keep Policy Investor would create the appearance of a conflict of intefesthermore, the
Trustee is responsible for overseeing the operations of the Trust and aun@eciodicreviews
of those operation® ensure the propa@administration of the policies and the policy interedfs
the Trustee is a beneficial interest holder in a policy, there is the potentialdofliat of interest
to the extent that such policies or policy interests migipiear to receive greater exttion or
favored treatmentMoreover, the mere position of the Trustee as administrator of the Trust gives
rise to the potential for conflicts of interest where the Trustee also lesimeneficial owner of

policy interests alongside Keep Policy InvestoAccordingly, authorizing the Trustee to invest

13



in undersubscribed policies does not appear appropriate in light of the potential fotsarflic
interest.

Third, fractional policy interestare unusual and highisk investments incompatible with
the Trust's risk profilel’ (DE 2693 at 74:195:11). Presently, the Trust is authorized, per
amendments to the Trust Agreement (DE 2500), to invest the Trust’s cash “in invegtatent
securities with a maturity of average duration not to exceed five yeaddition to [highly liquid
and low risk treasury bills, bank deposits, or commercial paper].” (DE 2500;aDB 2501).
The investment restrictionhiave been longtanding andare consistent with the Trustee’s
obligation to make preservation of capli a priority with respect to investment decisions.
Amending the Trust to allow investments in fractional policy interests is a significange to
the risk profile of the Trust; and, while such investmenéy providethe opportunity for much
higher eturns, the nature of such investments also present much greater opportunity for loss

As an initial matter, the Trustee does not dispute that the fractional inteeeséeks to
invest in are illiquid. Illiquidity alone makes such investments an unacceptable risk for an
administrator charged with making preservation of capipalority. However, there are additional
risks. For example, there is risk that the insurance company becomes ingotlisptites paying
death benefits at a policy’s maturityhere aralsooperational risks Policies and policy interests
are subject to lapse if not properly administered. This risk is inhieréme¢ nature of fractional

policy interests as investment§or these reasons, the proposed amendment to the Trust is not

171 recognize that the Trusteerist seeking to invest in fractional policy interests as an investment
strategy for managing the liquidity of the Trust. Rather, the Trusteessipgrthe purchase of
the defaulting policy interests as a means of bengfthe original victims of the fraud that remain
as beneficiaries of the Trust. Nevertheless, the Court must still addré@sagte=’s pursuit as an
investment.
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aligned with the fiduciary duty of the Trustee to preserve and safeguard tlie Tass in order
to fund the Trust's operations for the longest period feasible.

Moreover, wile the Trustee declares in a conclusory manner that the relief he requests
would be in the best interest of beneficiaries, this appears to be based upon considesaligah of
beneficiaries that might bgrotected from a specific policy lapse given the Trustee’s investment
to pay policy premiums on a defaulting policy interest. However, other benecae put at
risk of being denied the time necessary to fully realize on their investmentsedharrustee’s
selective investments shortdre period before the Trust terminates. Likewise, changing the risk
profile of the Trust’s cash investments to accommodate greater risk grd@spotential for
premature trust termination.

| conclude, therefore, that statutory modification of the Trust is not availableriskhaf
accelerating the Trust’'s termination, the potential for creating conflicts eéstteind the high
risk nature of policy interests as investments are all inconsistent withutheses for which the
Trust was formed Thus, modification under Fla. Stat. § 736.04{titR2d “Judicial modification
of irrevocable trust when modification is not inconsistent with settlor’s putpseot available.
Further, whileFla. Stat.8 736.0415% (titled “Judicial modification of irrevocable trust when
modification is in best interests of beneficiaries”) allows modification when it ibaébeinterest
interests of beneficiaries,hlave previously explained wtilie relief requestetieredoes not so
qualify. Thus, modification of the Trust Agreement is also not available under Fla. Stat.
§ 736.04115.

Additionally, Florida’s common law does not accommodate the Trustee’s requéigtied re

because: 1) the amendment requested is inconsistent with the purpose of the Trustj2nthe
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unanimous consent by the beneficiaries; and 3) the Trust Agreement does nouciateral
modification poweupon the TrusteeShirg 299 Nebat 35 Demircan 2020 WL 2550067 at *3.
Moreover, while | am sympathetic to the Trustee’s frustration in having only ailalzde
purchaser (Acheron) for the defaulted policy interasis in lacking leverage to negotiate sales
prices with that single purchaser, | find that the risks involved in allowing tn&eéErthe ability
to invest in the policies in order to acquire leverage with Acheron are not mé&hteduthority
the Trustee seeks is not truly necessary to protect other investors fromkshe edefaulting co
investor. In addition to the NelbapseOptionsavailable to the Trustedie acknowledges that
there is“[no] reason to believe that Acheron will not be available to buy the defaulted tateres
going forward” albeit at discounted pricing. (DE 2693 at 7Q1). While obtaininghigher prices
for defaulting fractional interests from Acheron would benefit invegtdfeep Policiesvho were
original victims, theoroposedure is potentially worse than the disease. The risks identified above
and the unprecedented way that the relief would chiéregeharacter of the Trustee in relationship
to theexisting Trusbeneficiarieoutweigh the potential benefits. Therefore, for all of the reasons
stated, | decline to authorize an amendment to the Trust Agreénag¢rallows the Trustee to
deviate fronthe existing restrictions on how the Trust’s casy beinvested
As far as lapsing policies, the Trustee seeks authority, or confirmation of igyttmr
“allow [a] policy to lapse if (1) the policy interest is not purchased, [and] (2) thelspse
Options are not available.” (DE 2579 at 6). To the extent that this requestigaunsith the
Trustee’s existing authority, | affirm the Trustee’s ability to exercisebb@ness judgment in
making decisions regarding whether to allow a policy to lapse.sitlmtian raised in Acheron’s
responsepf whether Acheron should be able to merely pay future premiums on defaultedsnterest

where it is the only remaining beneficial owner of a policy, is speculative and no¢lyduetore
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the Court at the presentrte. Assn For Children for Enft of Support, Inc. v. Conge899 F.2d
1164, 1165 (11th Cir. 1990('It is axiomatic that federal courts should avoid premature
adjudication of abstract or hypothetical disputes.”). Therefore, | decline to opirthe
appopriate course of action for this specific circumstance and encourage the partiefet and
agree upon appropriate courses of action for situations that may arise in the Hutueeoarties
are unable to agree, then resw to the Court for resolution is an option at the appropriate time.

V. CONCLUSION

Accordingly, it is hereby
ORDERED AND ADJUDGED that the Motion to Preserve or Lapse (DE 2579) is
GRANTED IN PART AND DENIED IN PART as follows:

1. To the extent that the Trustee seekistest in defaulting fractional policy interests
in departire from the current restrictionthat the Trust Agreement places on
investments of the Trust’'s cash, the Motion to Preserve or Lap&eN&ED .

2. To the extent that the Trustee seek confirmationiofhthority to lapse policies
when defaulting policy interests are not purchased and thd_Alose Options are
not available, the Motion to Preserve or LapSBRANTED.

DONE AND ORDERED in Fort Lauderdale, Florida, thish7day ofAugust2020.

ared M. Strauss
United States Magistrate Judge

Copies furnished toounsel via CM/ECF
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