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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.04-60573€1V-MORENO/STRAUSS
SECURITIES AND EXCHANGE COMMISSION
Plaintiff,
V.
MUTUAL BENEFITS CORP.gt al,

Defendants.
/

ORDER GRANTING TRUSTEE'S MOTION TO REMOVE
ALL 100% ACHERON OWNED POLICIES FROM THE TRUST (DE 2591)

THIS CAUSE is before the Courtipon the Trustee’s Motion to Remove All 100%
Acheron Owned Policies From the Trust (“Motion to Remove”). (DE 258his matter has been
referred to me to take all necessary and proper action as required bytHawspect to any and
all postjudgmentmatters pursuant to 28 U.S.C. 8§ 636 and the Magistrate Judge Rules of the United
States District Court for the Southern District of Florida (“ReferrafDE 2631). Pursuant to the
Referral, | held a status conference on June 10, 2020 (“Status Confeegterded by Litai
Assets LLC (“Litai”), Barry Mukamal, as Trustee (the “Trustee”) af Mutual Benefits Keep
Policy Trust (the “Trust”), Acheron Capital, Ltd., in its capacity as tivestment manager for
Acheron Portfolio Trust, Avernus Portfolio Trust, Lorenzo Tonti 2006 Trust and STYX Portfoli
Trust, (collectively, “Acheron”), and their respective counsel. (DE 2693). AtStia¢us
Conference, the parties consented to my authority to decide the MotRamtove. (DE 2693 at
20:2121:4). Following the Status Conferendeheld an Evidentiary Hearingo address the
matters subject to dispute in tmsotion (DE 2729) | have carefully reviewed the motion

(DE 259)), the responses (DE602 DE 2609, the reply (DE2611) the postearing biefs
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(DE 2727; DE 2728) and the record. Additionally, at the Status Conferéeeed orahrgument,
and at the Evidentiary Hearing,tbok testimonyheard oral argumenandreviewed evidence
pertaining to this matter. Being otherwise duly adviséerébyGRANT the Motion to Remove
for reasons set forth herein

BACKGROUND

In 2004, the Securities and Exchange Commission commenced an enforcement action
against Mutual Benefits Corporation and other Defendants for frauduleniiygséthctional
viaticated investment interests in life insurance policies. (DESEg also SEC v. Mut. Benefits
Corp. 408 F.3d 737, 738 (11th Cir. 2005)The entities involved were put into receivership, and
Roberto Martinez was appointed as receiver (the “Receiver”). (DE 26). The Reepweed in
June 2009, that pursuant to Court approwadestors in the life insurance policies had voted to

either: a) sell the policy; or b) retain the policy (“Keep Policiés{DE 2291 at 3). The Receiver

A viatical settlement is a transaction in which a terminally ill insured sells the
benefits of his life insurance policy to a third party in return for a ksmp cash
payment equal to a percentage of the policy's face value. The purchaser of the
viatical settlement realizes a profit if, when the insured dies, the policy benefits paid
are greater than the purchase price, adjusted for time value. Thus, in purchasing a
viatical settlement, it is of paramount importance that an accurate determination be
made of the insured's expected date of death. If the insured lives longer than
expected, the purchaser of the policy will realize a reduced return, or may lose
money on the investment.

Id.

2 Approximately 3,138 policies with a face value of $383,580,782 &b 2f the total) were
designated to be sold, and approximately 3,037 policies with a face value of approximately
$1,054,421,049 (or 73% of the total) were designated to be retained by investors (the Keep
Policies). Id. At the Status Conference, Litai m@ped that there are 1,333 total policies still held

by the Trust, of which there are 192 policies 100% owned by &obaron investor. (DE 2693

at 68:1114). The parties agreed at the Status Conference that there are 280 policies where
Acheron has a IIDo interest.Id. at 68:1969:1. Furthermore, Litai reported that Acheron has an
interest in 1,068 policies, including the 280 that it 100% owds.at 68:1516. Accordingly,
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also requested, and the Court approved, the creation of a trust to “provide for the continued
maintenance and processing of the Keep Policies in accordance with the directiie<Cafurt.”
(DE 2291 at 5, 8; DE 2322). Thus, on September 25, 2009, the Receiver and the Trustee
executed the Mutual Benefits “Keep Policy” Trust Agreement (the “Trgstément”). (DE 2540
at 2; DE25404). The Trust Agreement is between the Receiver and the Receivership Entities as
settlor, and the Trustee. (DE 25%@t 1). Section 7 of the Trust Agreement establishes that the
Trust Agreement is governed by Floridayv:
Section 7.1Governing Law This Trust Agreement shall be governed by and
construed and enforced in accordance with the Laws of the State of Flotiabajtw

regard to any choieef-law rules thereof which might apply the Laws of any other
jurisdiction.

Id. at §7.13 Section 3 of the Trust Agreement confers broad powers on the Trustee to taminis
the Trust and states in relevant part:

Section3.1(a)Powers & Duties Subject to the limitations set forth in this Trust
Agreement, the Trustee shhhave the power to take any and all actions that, in the
judgment of the Trustee, are necessary or proper to fulfill the purposes ofishe T
including, without limitation, each power expressly granted in this Section 3.1, any
power reasonably incidenthereto, and any trust power now or hereafter permitted
under the laws of the State of Florida.

following is a breakdown of the Trust's policies by ownership type: (1) 280 policies 100%
Acherorrowned; (2) 788 policies in which Acheron holds a fractional interest93)policies
100% owned by a neAcheron investor; and (4) 73 policies with fractional interests owned
entirely by norAcheron investors. There are approximat@®00 total policy interests being
maintained by the Trust with a face value of approximately $270 million of which $118dhm

or nearly 67% belong to Acheron (DE 26X@t 7). According to the Trustee, of the approximately
3,900 total policy interests, the Trust is servicing 2,310 interests for victirhe ofiginal fraud.

Id.

3 The Trust is thus governed by the provisions of The Florida Trust C8ée. Demircan v.
Mikhayloy No. 3D181684, 2020 WL 2550067, at *4 (Fla. 3rd DCA May 20, 2023ti{sg that
The Florida Trust Code was first enacted in 2007 and applies to “all judicial progeedi
concerning trusts commenced on or after July 1, 208é®alsd-la. Stat. § 736.0102 (stating that
“[t]his chapter may be cited as ‘The Florida Trust Code’).



(b) Without limiting the generality of the Section 3.1(a) above, the Trustde sh
have the following powers and duties:

) To receive and hold the Trusssets, subject to the terms of this
Trust Agreement;

(i) To hold the status of owner and “nominal beneficiary” with respect
to all Keep Policies, as is presently held by the Receiver pursuant to
the Policy Administration Orders, and to hold and execute, in his
discretion, all of the rights, powers and privilegéghe Receiver
under the Policy Administration Orders.

Id. at § 3.1.

Concomitant with the formation of the Trust and with Court approval, the Receiver
executed a sale of the receivership entity servicing the Keep Policigsit¢E 2340; DE 2367).
Ultimately, the Trustee and Litai entered into a servicing agreement eéf&saptember 25, 2009
(DE 22663; DE 2491; DE 2627 at 2, n. 1) that has since been renewed (DEL2BED26261)
to extend servicing through December 31, 2020 (collectivelySbevicing Agreement”¥.

On March 19, 2015, the Trustee made an agreement (the “March 2015 Agreement”) with

Acheron® (DE 25062). The March 2015 Agreement resulted from extensive negotiations

4 The Servicing Agreement defines an “Overpayment Balance,” which is an amounadhat h
accumulated from the Receiver’s billing of the Keep Policy Inve$tRIs”) in accordance with
Court Order and which was transferred to the Trustee upon creation of theSeeBE 22663

at 8 2. The Overpayment Balance pays for the operations of the Trust, including $hef tost
Trustee. (DE 2268 at § 13). The Overpayment Balance also subsidizé&ditse Administrative
Fees. (DE 2268 at § 12.17). Sales of defaulted fractional interests in Keep Policies replenish
the Overpayment Balance. (DE 2266-3 at § 12.1.8).

® The March 2015 Agreemeatknowledgeshe dispute between Acheron and the Trustee as to
whether Acheron is a beneficiary of the Trust, and states in relevant part:

WHEREAS, as a purchaser of fractional interests in Keep Policies, Acheros assert
that it has acquired all right, title and irgst of the Keep Policy Investors in such
policies, and therefore, stands in the shoes of the Keep Policy Investors with respec
to such fractional interests, and therefore, is entitled to all of the same aight
benefits as the Keep Policy Investors under the Trust, the Servicing Agredraent, t
Renewal Agreement, and any further extension of the Servicing Agreenraw o
servicing agreement, an assertion with which the Trustee does not negagsa&l
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between Acheron and the Trustee and was intendexsddve Acheron’s concerns as a buyer of
defaulting policy interests held by the Trs{DE 2500 at 4, 9). Section 2 of the March 2015
Agreement, for example, grants Acheron rights to share fairly and equitabdiystnibutions,
rebates, benefits, atié,s, Overpayment Balance distribution or other consideratibiat is
provided to other holders of interests in Keep Policies. (DE-25808 2). Disagreements
between the Trustee and Acheron have nonetheless continued, which prompted Achieigpn’s fil
of a separate lawsuit against the Trust8ee Acheron Portfolio Trust, et al., v. Barry Mukamal,
as Trustee of the Mutual Benefits Keep Policy Ti@ase No. 1:25099CIV-MORENO initiated
December 5, 2018 (the “Acheron Litigation”).

The Trustee’s Motioto Removeaequests the Court to authorize and direct the removal of
100% Acherorowned policie$ from the Trust and to authorize the Trustee to remove such
policies in the future. (DE 2591 at 154 The partiesdispute as to suaemovalhascentered
on passive language that is found in Section 6 of the March&2@¥ementwhichstates

6. Removal of Policies From Trust. To the extent not already permitted, &ty pol

as to which Acheron has acquired 100% of the intereatsbe removefifom the
Trust. The Trustee, at Acheron’s expense, shall provide such assistance to Acheron

and as to which the Trustee reserves all rightkiding the right to contest these
assertions, subject to the terms and conditions set forth in this Agreement.

(DE 2500-2 at 2).

“[W]hen investors in [the life insurance policies held by the Trust] do nothgpiro ratashare

of the premium obligations associated with their interest, the policyiskaifrlapse.” (DE 2500

at 4). Acheron’s purchase of such interest and payment of the premium obligations avoids the
lapse of the policy and kept the ndafaulting investors from losing their interests in the policy.

Id.

” Acheron objects to the characterization of the policies as 100% owned by Acheron arfabotes t
the policies are actually owned by the Trust and/or Trusiether Acherorreports that the Trust

or the Trustee is also themad beneficiary. (DE 2727 at 2). Nonetheless, for clarity, | will
continue to refer to the policies at issue as 100% Achenored policies because Acheron has
purchased 100% of the beneficial interests in these policies.
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as is reasonably required to transfer ownership of the policy to Acheron. Upon

written notice to the Trustee that such transfer has been effectuatetthaand

Acheron has engaged a replacement servicer, Acheron will no longer be obligated

to utilize the services of Servicer to service said policy or to pay theisgriees

associated therewith.

(the “Removal ProvisionDE 25002 at 8 6)(emphasis addedBecause of the passive language,
the provision does not explicitly state who can do the removing.

Nevertheless;[i]n accordance with [thRemoval Provision], on January 24, 2020, the
Trustee gave direction to the servicer, [Litai], to take the steps necessamdeerall 100%
Acheron Owned Policies from the Trust.” (DE 2591 at 3). Acheron then attempted to
countermand the Trustee’s directive by requesting Litai not to remove theepalitil Acheron
issued instructions to do so. (DE 2591 at 3; DE 2602 aABhoughthe Trustee’s gument has
evolved to include that the Trustee has always had the right to removeokd@¥ policieghat
were purchased by a thirgdarty such as Acheron (DE 2728 at n. 4), what remdinssae is
whether the Remové#&rovision vests sole authority in Acheron to remove the policies or whether

the provisiornpermits or preserves a unilateral ability on the part of the Trustee to réneove

Il. LEGAL STANDARDS

Under Florida law, the interpretation of a contract is governed by thegartent. Royal
Oak LandingHomeowners As#, Inc. v. Pelletier 620 So. 2d 786, 788 (Fla. 4th DCA 1993).
“The intent of the parties is derived from the language of the @bnidaen such language is
without ambiguity.” Royal Contf Hotels, Inc. v. Broward Vending, Inel04 So. 2d 782, 7884
(Fla. 4th DCA 1981). The language beirthus]construed should be read in common with other
provisions of the contraét. Royal OakLanding Homeownes As#, Inc, 620 So. 2cat 788.
Furthermore, courts may look to the parties’ pampteement conduct to discern intehtirsch v.

Jupiter Golf Club LLC232 F. Supp. 3d 1243, 1253 (S.D. Fla. 2017)If a contract is clear and



unambiguousparol evidence is inadmissible to vary or contradictMencor Hosps. S., Inc. v.
Blue Cross & Blue Shield of Rhode IslaBé F. Supp. 2d 1155, 1160 (S.D. Fla. 20af)d sub
nom. Vencor Hosps. v. Blue Cross Blue Shield of Rhode Jst8Ad-.3d 1174 (11th Cir. 2002)
(citing J.M. Montgomery Roofing Co. v. Fred Howland, Ji®8 So.2d 484, 485-86 (Fla.1957)).
If a written contract is ambiguous, a court must first determine the chardctiee o
ambiguity before deciding whether to admit parol evidence to explain the @tybi§ee MDS
(Canada) Inc. v. Rad Source Techs., ,If20 F.3d 833, 844 (11th Cir. 2018kgrtified question
answered 143 So. 3d 881 (Fla. 2014) (citations omitted). “A patent ambiguity arises from
defective, obscure, or insensible language, and Florida law does not permirddedtion of
extrinsic evidence to discern the parties’ iniems.” Id. (citation omitted). Allowing parol
evidence to construe a patent ambiguity would necessarily inaateert impermissibly rewriting
the contract.Emergency Assocs. of Tampa, P.A. v. Sas€&6#So. 2d 1000, 1002 (Fla. 2d DCA
1995). “A latent ambiguity [exists] where a contract fails to specify the rights teslof the
parties in certain situations and extrinsic evidence is [thus] necessentgfpretation . . . between
two possible meanings."MDS (Canada) In¢.720 F.3dat 844 (citation omitted). When the
ambiguity is both latent and patent, Florida courts recognize an “interi@eaigiguity,” and
“extrinsic evidence is permitted to clarify the parties’ intentionsl.” If a contract term remains
ambiguous after the appditton of all the rules of construction, and the intent of the parties remains
inconclusive following the admission of parol evidence, then the ambiguous term isiednst
against the drafter as a last resort because that party had the oppadotuinéftlanguage that
would avoid the disputeArriaga v. Fla. Pac. Farms, L.L.C305 F.3d 1228, 12448 (11th Cir.

2002).



DISCUSSION

Here,the language at issue, while ri@fective, obscure, or insensiplails to explicitly
denotethe rights or duties of the partieden they are not in agreement regarding removal of the
policies Finding that, alone or in combination, other provisions of the March 2015 Agreement
and the partiescourse of performanceodhot clarify the parties ntent sufficiently to overcome
the Removal Provision’s use of passive voice, | corecthdt a latent ambiguity exstndthat
extrinsic evidencshould beconsideredo construe it.Indeed,l find that there are four potential
ways to interpret “may beemoved”in the Removal Provisioas it applies tohe 100% Acheron-
owned policies:

1. It confirms that the parties, when in agreement, can remove the 100%
Acherorrowned policies; otherwise, the policies remain in the Trust.

2. It providesAcheronthe soleunilateral right to removeor not removethe
100% Acheromwned policies;

3. It providesthe Trustedhe soleunilateral right to remove, or not remove,
the 100% Acherommwned policies, oit confirmsthe Trustee’s prexisting
right to do so;

4, It provides both parties a right to unilaterally remove the 100% Acheron
owned policies, oft confirms Acheroris right while also preserving the
Trustees pre-existing right to do so;

| consider each of thegmssible interpretatianin turn:

A. Whether the Partidday OnlyRemove When in Agreement

Neither partyargues that the March 2015 Agreement requires the Trustee and Acheron to
agree regarding removal in order to remove policies from the Trust. The plaindartguaever,
when taken in the context of the agmeent,s consistent witlinterpretation number onethat the
parties may agree to remove the 100% Achenoned policies and then effect their removal in

accordance with section 6 of the March 2015 Agreement at Acheron’s expense arisgiglidéimee



fromthe Trustee. Such interpretatioralsoconsistent with the March 2015 Agreement’s purpose

in putting Acheron on equal footing withon-Acheron investorsn many respects while
establishing a unique relationship between Acheron and the Trust in offemtsésich agiving
Acheronrights to participate in negotiation of future servicing agreements). (DE2800Q § 3;

DE 2729 at 24:229:16. Neverthelesghe plain language and purpose of the agreement do not
compel this interpretation, and, as discussed below, based on the testimony provided at the
Evidentiary Hearing, it is clear thateither party intended the Removal Provision to allow removal
only if both parties agreed. Therefore, | reject this interpretation oféhefRal Provision.

B. Whether Acherorboleyhas a Unilateral Right to Remove or Not Remove

Acheronadvances severalgaments for interpretation number twiéirst, Acheron argues
that theintent to allow only Acheron to remove policies may be inferred from the laagnage
Removal Provision itself because “[tlhe Trustee is reacting to actions tgka&ohieron,” and
“[t]he only role of the Trustee . . . is to provide Acheron with ‘reasonable assistaibé&’2693
at 117:48; DE 2602 at 6). Acheron furthered this argument in its brief following the Evidentiary
Hearing by explaining that the language requires the Trustee to cooperaieu fthe transfer
of policies at Acheron’s expseas, the language does not provide for Acheron to cooperate with the
Trustee, and cooperation is necessary to complete the transfer instruetjoired by the
insurance companies. (DE 2727 at { 16; DE 2729 at 62:19-23; 137:23:138-

Acheron’s argumenhft the active role of Acheron and passive role of the Trustee in the
text of theRemoval Provision, combined with the assertion that both parties must act to adcomplis
removal shows that Acheron is the sole party who may initiate remeuaavailing.As an initial
matter, the languagen which Acheron relies does little to imply that Acheron must be the party

initiating the removal. That language only indicates tlighé Trustee, at Acheron’s expense,



shall provide such assistance to Acheron as is reasonably required to twwamsfeship of the
policy to Acheror’ This language is just as consistent with the Trustee initiating the removal
ensuringthatthe Trustee will assist Acheron with the administrativatters necessary to fully
effectuatethe transfer of ownership of the policies for which Acheron has péfidile one could
read his language & consistent with Acheron’sounsel’s expressedesirein proposing the
Removal Provision-to ensure thafcheroncould remove policies from the TruddE 2729 at
128:21-129:% — this language does not address whether the Trustee may remove molicies
whether Acheron may insist that those policies remain in the.T@@tstruingthe languagéeo
restrict the Truske potentially conflicts with the Removal Provision’s passive language in the
absence of evidence to indicatéent to restrict the Trustee

Additionally, Acherors argument, that both parties must sign forms that the insurance
companies require in ordés transfer ownership of the policies, does not support interpretation
number twgust because the Removal Provision requires the Trustee to assist with facilitating
transfer If anything,anyimplied requirement for the Trustee to assist as it pertains to insurance
formsappears to be aacknowledgment of the Trustee’s greater power to solely determine whether
or not Acheron’s 100% owned policies “may be remo\mdéither party.Furthermoretestimory
regarding insurance company requirements for transferring the ownersipipliciés is not
dispositive regarding how the parties may accomplish policy removal. As tbeytusthe case
reveals, the Court may, and did, issue orders instructing ingucantpanies to transfer ownership
of policies. See e.g.DE 1835; DE 1837; DE 1867; DE 1887; DE 2134; PE2;DE 2340;DE
2367 at 114-15 Furthermore, nothing in the March 2015 Agreement prohibits the Court from
ordering insurance companies to transf@nershipin the future.Moreover the Trustee testified

that, relative tceffectuaing a transfer of ownership witihsurance companies, he “didn’t need
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[Acheron’s] cooperation in order to remove a policy from the Trust.” (DE 2729 at-459:3
Accordingly, I find Acheron’s argument in this regard to lack merit.

Second, Acheron argues that other provisions of the Agreement, when read together with
the Removal Provision, establish that interpretation number two is the correct itdaégore
because these other provisions confer benefits upon Acheron based upon its ownership of policies
and policy interests held by the Trust. (R&D2 at 68). Section df the agreement, for example,
requires that the Trustee allocate benefits to Acheron, to the same extenfatamm investors,
based upon relative face value or number of fractional interests or policies DEIR6Q2 at 6,

DE 25002 at 82). Also, section 7 of the agreement gives Acheron additional rights when it
achieves certain levels of ownership as measured by Acheron’s percentagehgminghe face
value of the policies held by the Trust. (DE 2602 at 7-8; DE 258 7). Thus, says Acheron,
becausehe Trustee’s removal of the subject policiesild disadvantagAcheron under the terms

of the March 2015 Agreement by reducing Acheron’s entitlement to distributionsedits¢
interpreting the Removal Provision to allow such removal woaitdlict with 8. Similarly, such

an interpretation wouldonflict with 87 by interfering with Acheron’s additional rights through

the dilution of its ownership in the face value of Keep Policies held in the Trust2g@Eat 10).

See alsdDE 2693 at 114:P (asserting, during the Status Conference, that Acheron has not
removed policies since the March 2015 Agreement due to rights that are triggemachtaining
specified ownership levels). Acheron therefore insists that it would be counterniamnd
inconsistent for the March 2015 Agreement to contain provisions granting Acheron rights base
on their level of ownership interests while also granting the Trustee (througRetneval
Provision) the power to dilute those rights by unilaterally reducing Acherewves bf ownership

interests. Moreover, Acheron argues that unilateral removal of the 100% Acivemed policies
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by the Trustee would violate the March 2015 Agreement by discriminatingsagaiheron and
treating Acheron differently thamon-Acheron investors.(DE 2602 at 9; DE 2693 at 1152)-

The March 2015 Agreement’s conferral of benefits upon Acheron based upon its
percentage of ownership of policies held by the Trust fails to support theratédion that the
Removal Provision empowers only Acheron to remove its 100% owned polidiglseron’s
argument makes intuitive sensevhy would Acheron negotiate for benefits tied to the extent of
their ownership interest yet agree to empower the Trustee to unilatedlige that ownership
interest? However, there is no evidence that the Removal Provision is tied to oteeneg
provisions that give Acheron concessions or rights to be treated the sarherasvastors. To
the contrary, the evidence indicates that these provisions were negotiated indepamdietitat
Acheron has only belatedly discovered their interaction. Mr. Schreckingéeteiat there was
limited discussion regarding the removal of policies from the Trust, and that tb8atiegs
pertaining to the Removal Provision were independent of negotiations pertaining itog treat
Acheron “equally with the Kep] policy investors.” (DE 2729 at 149:1461:14). Furthermore,
the exhibits presented at the Evidentiary Headagfirm that the provisions tying benefits to
ownership were proposed later thaand independent efthe Removal ProvisionSeeDE 2713-

4 (email dated January 30, 2015 from Mr. Schreckinger to Trustee’s counsel gttachmitial

redlined draft of the March 2015 Agreement reflecting Mr. Schreckingassrton of what

8 Acheron requestsn the eventhatthe Court grants the Trustee’s Motion to Removat tite
Court’s Order preserve Acheron’s rights under the March 2015 Agreement, inclugiimgnige

the Trustee to count any Keep Policies that he involuntarily removes asastédd by the Trust

for all purposes when determining Acheron’s rights and entitlements under teerient.

(DE 2602 at n. 19). Acheron provides no explanation for why, and under what authority, the Court
should take such action. Further,stéatedinfra, | do not find that the Trustee’s removal of the
subject policiepursuant to the Removal Provisiowvokesother provisions of thélarch 2015
Agreement; therefore, I decline tecommend that the Cowatcommodate this request.
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becamahe Removal Provisioand reflecting the absence of language tying rights to Acheron’s
ownership interesjs The independent negotiation of the Removal Provision aligns with the
apparent motivation of Acheron to simply ensure that it could continue to remove polities

fact that Acheron later realized the benefit in keeping policies in the Trust, rather than mgmovi
them, does not establisimintent to prohibit the Trustee from removing policies. Therefore, | do
not find merit in Acheron’s argument that other provisions of the March 2015 Agreement
demonstrate that the partiesended the Removal Provision’s passive language toAgtieron

the exclusive ability to remove policies.

Similarly, Acheron’s argumenhatthe Trustee’sinilateral removal of the 100% Acheron
owned polcieswould discriminate against Acheron in violation of the March 2015 Agreement
fails to demonstrate that the Removal Provision gives Acheron the exclusiveoriggmove
policies. While the March 2015 Agreement generally seeks to put Acheron oncexjireg tvith
non-Acheron investorghis general aim does not preclude more specific terms of the Agreement
from establishing ways in which Acheron would be treated differently. le& from the fifth
“Whereas” paragraph on the first page of the Agmessinfand much of the litigation that has
followed) that the Agreement was precipitatedtiy parties'dispute about the extent to which
Acheron should be treated equally to other investors in policies held by theébtiradso that it
did not purport to fully resolve that dispute in all respects.

Although certain terms of the March 2015 Agreement do prevent the Trustee frongtreati
Acheron differently thamon-Acheron investorgspecifically § 2), other provisionsedrly treat
Acheron differently than other investors. Indeed, many provisions of the AgreeneAictieron
special rights (like the right to participate in negotiations of servicing egm&s) that are not

available tonon-Acheron investors. While Acheron may view the Agreemegiasg them “at
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least equal rightsivhereby they would only beeateddifferently from other investors when that
meant treating gmbetter than other investotsie Agreement clearlgontemplates thdhere are
reasons for treating them distinctigm other investas in some respect3.he Removal Provision
itself is one such provision, giving Acheron an ability to remove its 100% ownedepdhat is
not guaranteed toon-Acheron investorsAs discussed belowhe Trustegrovides a reasonable
explanationfor treatingAcheron differentlyin this respectrom other investors, who were victims
of the fraud and lack Acheron’s sophistication and resources as-palniydnstitutional buyer of
defaultedinterests. (DE 2611 at 8).In fact, the Removal Provision’s introductory phras&o
the extent not already permittedSuggests that the provisiaras clarifying and cementing a way
in which the parties already believed Acheron was differ@iie parties having recognized, by
agreeing to the Removal Provisjahat there is a good reason to treat Achatistinctly from
other investors on this score, it is logical to construe the powers conferred edlay the
Removal Provision as exempted from the Agreementise generalerms ofnon-discrimination.
Additionally, as described above, the Remadvedvision was negotiated independently
from other provisions of March 2015 Agreement. Thereforse@msquite plausible that the
powers established or clarified in the Removal Provision were separatelyeredsand were
either an exception to, or not beholden to, the more general spirit of non-discriminatidoedescr

elsewhere in the agreemeniThus,l find thatthe Trustee’s removal of policies pursuant to the

® The Trustee invites the Court to provide input as to whethesbrron investors should be
permitted to remove 100% owned policies from the Trust and to describe what tamcess
would warrant such removal. (DE 2611 at 3). Litai’'s respawmaparativelyseeks clarification
from the Court as to whether a néheron investor will be granted the same opportunity to
remove its 100% owned policy from the Trust. (DE 2605 at 2). | decline to opine ag to a
individual circumstances that are not properly before the Court, but | also deentite aetions

to this point to be appropriate as to sdcheron investors. Therefore, the interpretation of the
Removal Provision at issue should not change the papias’practices relative to ndcheron
investors.
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Removal Provision does not implicate Acheron’s rights to be treated “equétythe kdep]
policy investors.” Along with the fact that the passive language allows for a binepretation
than what Acheron advocates for, | therefore conclude that Acheron fails tosbstiad potential
discrimination makes interpretation number two an imperative.

Third, Acheron assertthatthe Removal Provisiofmerely confirms the past practice of
the parties whereby Acheron, at its own expense, could remove 100% Acheron Rolicitse
Trust” (DE 2602 a#-6). Further, he paspractice ofonly Acheron removinghe policies was
confirmed by the Trustee not objecting to the Trust maintaining 100% Acheron Pofteiles a
execution of the March 2015 Agreement. (DE 2602 at 4; DE 2727 at 4; DE 2729 at183:3,7
189:13-14. Acheron contendthat theRemoval Provisionwas intended to ensure its continued
ability, at its optionto remove policies, in accordance with the parties’ past practice, because
Acheron became aware thée Trustee had refused to allow removabtiferinvestors’ 100%
owned policies. (DE 2602 at 4; DE 2693 at:1@8117:23 DE 2729 at 19:1-36). At the Status
Conference Acheron argued thathe parties’ past practice explains the Removal Provision’s
introductory language: “To the extent not already permitted.” (BB 26116:1721; 117:2123).
In fact, it is undisputed thatior to January 24, 2020: 1) Acheron had always been able to remove
policies when it wanted; 2) the Trustee never insisted upon Acheron removing a policyatiad 3)
the March 2015 Agreement, Acheron decided not to remove policieqjatidanuary 202Ghe
Trustee did not object. (DE 2729 at 37386, 41:2242:20; 435-444; 49:1014; 187:22-188:5;
189:1344; DE 2602 at 4). Therefore Acheronargues that the partiegast conduct bothefore
and aftetthe March 2015 Agreement establishes that the Removal Provision was purely intended

to give Acheron alone the power to remove its 100% owned policies. (DE 26@}.at 2-
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Acheron’s argument regarding past practices is unavailing. F@testimony presented
at theEvidentiary Hearing, it is clear: (1dhatprior to the March 2015 Agreement, Acheron had
removed 100% owned policies without isgDé& 2729 at 53:1%64:5), (2) that Acheron’s goal in
proposing the Removal Provision was to ensure that it would continue to be able t¢Dd6 so
2729 at 117:6.1; 117:23118-1Q 122:27; 128:22129:6) and (3) that Acheron left policies in the
Trust after the March 2015 Agreement without objection from the Tr(iSte@729 at 49:114).

But neither the parties’ conduct prior to the March 2015 Agreertient,rustee’s acquiescenoe
maintaining the 100% Acheron policies after the March 2015 Agreement, nor thetgsabout

the course of negotiatiorwver thatAgreement, establish that the Trustee lacked the ability to
remove Acheron’s 100% owned policies or that Acheron sought to preclude the Trustee from
forcing such removal.

While it is undisputed that the Trustee did not direct removal of Acheron’s 100% owned
policies prior to January 24, 2020 (DE 2729 at 420}, the Trustee testified that he did not have
reason to remove them prior to this time. (DE 2729 at 42:22; 43:16-17). Prior to the March 2015
Agreement, Acheron routinely removed the policies. (DE 2728 at 5; DE 27ZR141-38:6;
53:16-54:5; 92:5-93:21)Furthermore, the Trustee testified that it was standard in the industry for
a third-party purchaser of an entire policy to take it over as the owner andisigmitthemselves.

(DE 2729 at 54:145). Thus, the Trustee ditbt even have cause to think about exercising his
own power to remove prior to the March 2015 Agreement because there was no need. (DE 2729
at 53:21-54:19).

After the March 2015 Agreement, the Trust@erciseé his business judgment in deciding
to remave the subject policiesnly afterthe severeleterioration of the relationshvgith Acheron

(DE 2729 at 44:45:9). In fact, the Trustee testified that, as of January 2020, he determined that
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he had “ceased having a good working relationship with Acheron.” (DE 2729 at2:18
Although Acheron sued the Trustee in 2018, the Trustee was still hoping then to reswmlve th
differences (DE 2729 at 44:2/6:4), and itwas reasonable for him to believe that unilaterally
causing the removal of Acheron’s 2@@wned policies would only exacerbate the deterioration
of the parties’ relationship (as evidenced by the parties’ increaditigigus relationship since
January 2020). In January 2020, it became obvious to the Trustee that he would be unable to
“cometo an agreement which balanced the interests of the Trust with [Acheron’s}ister@®E
2729 at 44:1721). Further, the Trustegvowedthat, giventhere areno economic benefits,
procedural benefits, or operational benefitshe Trust for maintaing the subjectpolicies in the
Trust,he concluded in January 2020 that the Trust should not continue cahgibgrden and
liability of administering the 100% Acheraswned policies. (DE 2729 at 44:23:22 56:13
57:22. Given the Trustee'sxplanation, | do not find thathe Trustee’s acquiescence in
maintaining the policies in the Trukdllowing the March 2015 Agreement estabéshhat the
parties intended the Agreement to give only Acheron the ability to rethevi®0% Acheron
owned pokies. Indeed, the Trustee’s decision notemove the 100% Achereswned policies
between March 2015 and January 2020 doésnmaly that theRemoval Provisiorgave him no
optionto do so any more than Acheron’s decision not to remoy&etsameolicies during the
same time period (contrary to their fggreement practice) implies tithe Removal Provision
gave it no option to do so.

Furthermore, the evidence regarding the negotiations over the RemovaidPrmdgcates
that there were no discussions about prohibiting the Trustee from removing 100%nAavaed
policies from the Trust. Rather, Acheron’s focus was on ensuring that it could sk

owned policies out, not on ensuring that it could keep those policies in. Acheron’s counsel, Mr.
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Schreckinger, confirmed that there were no discussions regardingitedbeing restricted from
removingthesepolicies during the negotiations of the March 2015 Agreement and explained the
circumstances that led him to draft the initial version of the Removal Provisida.27P9 at
124:10432:15; 142:20143-15; 145:11498). In particular, Mr. Schreckinger testified that, at a
joint meeting between the parties and their counsel, the provision was discussed:
Mr. Schreckinger: [W]e had actually discussed the hundred percent provision at
the February 3rd [2015] meeting, and we discussed discussed Acheron’s right
to remove policies and the Trustee had agreed to that, and we asked for the right to
be able to control the cash in the policies while they remained in the Trust, and the
Trustee’s response was while the policies remained in the Trust, he hadaiduci
duty to control the cash and make the decisions. . . . [H]e said, look, you can remove

the policies if you don’t like what I'm doing with them. . . .

Ms. Soto: And did the Trustee tell you if you don’t, | want the same right to take
out the policies?

Mr. Schreckinger: Tat was never discussed, no.

(DE 2720 at 131:1132:13. Although no other representative for Acheron testified at the
Evidentiary Hearing, Mr. Schreckinger stated that he drafted what became theaREnowision
after the Trustee’s counsel told him thathile Acheron’s policy removals had been
accommodated in the past, “the Trust wasn'’t structured to permit an investorotcertéra one
hundred percent owned policy(DE 2729 at 128:22-129:6).

In fact, the Trusteeonfirmedat the Evidentiary Hearinpat “the Trust was not designed
for ke[ep] policy investors to be able to trade in or sell their interests indepltid@iE 2729 at
39:2021). As the Trustee explained, skenvestorsare “not in a position to obtain their own
servicing; and investors could potentially violate laws protecting the privacy of insuneds b
making direct contact with them. (DE 2729 at 394P47). Also, because the Trust was created
for the benefit of theriginal victims of the fraudhe Trusteéloesnot believe he could unilaterally

remove policies from the Trust traich investord00% own. (DE 2729 at 40:471.:2). However,
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as previously discussethe Trustee views a thuplarty purchaser, such as Acheron, as being
different fromthese other investofdsecause “Aheron wasn’t a victim of the fraud” ansl a
sophisticated investor thatdimaintained aontract with Litai for servicing other policies rugld

by the Trust. (DE 2729 at 41131). Therefore, the Trustdwasnot believed thathe same
restrictions— either against aaon-Acheron investoremoving their 100%owned policies or
against the Trustee removingan-Acheron investor’s 100% owned policiesipplywith regards

to Acheron. Moreover, the Trustee testified that he waxpee a thirdparty purchase of a whole
policy such as Acheron “to take the policy with them out of the Trust.” (DE 2729 at21)19
Accordingly, it is clear thaboth parties approached negotiations over the Removal Provision
intending to cement there-existing understanding of how Acheron should be treated differently
from other non-Acheron investors regarding the removal of 16@%ed policies.

According to the Trustee, the focus of the negotiations with respect to the March 2015
Agreement was Aaron’s concerns about policy management and fees after the Trustee had
executed a renewal servicing agreement that limited administrative fee subsidiegirtal
victims of the fraud, which excluded Acheron. (DE 2729 at 288:86). In this contexthe
Trustee stated that he was not concerned with Acheron’s inclusion of language riatielylti
became the Removal Provision because the language was consistent with istsuodicer “that
either party could remove a hundred percent owned [Acheron policy] from the Trust.” (DE 2729
at 32:134:5). Furthermore, the Trustee confirmed that there were never anysatissusuring
the negotiations of the March 2015 Agreement that the Trustee would be restoigtedrfroving
policies from the Trust. (DE 2729 at 38k-

From all of the evidence presented, it appears that the context of the negstmtihe

Removal Provisiomvas Acherorseeking to confirm & rightto remove its 100% owned policies
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The Removal Provision’s introductory languagéTo the extent not already permitted’is
consistent with this findingui is also consistent with clarifying the Trustee’s belief that Acheron
was (and should be) different from other investors whose policies could not be rerAsuwdd
Schreckingetestified hisfocus in proposing the Removal Provisimm Acheron’s behalvas to
confirm its right to remove policieBut there is no evidence that Mr. Schreckinger or anyone else
on Acheron’s behalf sought a right to remairthe Trust or expressedraintent to restrict the
Trustee from removing Acheron’s policies from the Trubhe evidence indicateébat Acheron
at best,did not contemplate the Trustee’s right to remove the policies at the time the parties
negotiated the Removal Provision. (DE 2729 at 151%2-16). The testimony confirms that the
partiesdid notevendiscuss the Trustee’s right or ability to remoBt, as the Trustetestified
the passive language in the Removal Provision was acceptable to him because itefitticot r
rightsto removethat he believed he had.

Therefore | do not findthe parties’ intent with respect to the Removal Provisiobeto
consistent with interpretation number two. While Acheron establishes that the@maddressed
its desire to preservan ongoing ability to remove its 100% owned policies from the Trust,
Acheron fails to explain why the provision’s passive language would giveAahigron the right
to remove these policiedNor does Acheron present any evidence of an intent to ensure that it
could keep its 100% owned policies in the TruBb.the contrary, the Trustee testified that he did
not intend that the provision should so restrict him. Therefore, | do not find that the evidence
supports the interpretation that Acheron, solely, has the right to remove paoborethé Trust.

C. Whether the Trustee Solely has a Unilateral Right to Remove or Not Remove

Although the Trustee’s counsel made an argument for interpretation number three at t

Status Conference (DE 2693 at 969224), such interpretation is not supported by the record.
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As described below, the most natural readinghefpassive language tisat both parties could
initiate removal. And, as previously discussed, the testimony and other evid¢sickshes that
Acheron sought the ability to remove their 100% owned policies in response to an e@poess.

The testimony and other evidenckscaclearly demonstrate that the Trustee knew this was
Acheron’s purpose in proposing the Removal Provision and that the Trustee agreed to
accommodate Acheron’s continued ability to remove its policies from the Trusbrdiugly, the
Trustee’s argumentao interpretation number three is without merit.

D. Whether Both Parties Enjoy a Unilateral Right to Remove

In his reply, the Trustee argues that section 6 of March 2015 Agreement permits either
Acheron or the Trustee to remove the 100% Achenoned policies from the Trust. (DE 2611 at
1). The Trustee’s argument, however, as previously stated, has evolved. Atidbatiary
Hearing, and now in his pekearing brief, the Trustee assetthat he always had the unilateral
right to remove policies purckad by a thiregparty purchaser such as Acheron. (DE 2728 at n. 4).
Therefore, the Trustee contends that it was unnecessary for the March 20dam&greo bestow
upon the Trustee a right to remove the 100% Acheroned policies.ld. Rather, accordingp
the Trustee, consistent with interpretation number four, the provision confirmed theespse

existing right to remove just as it confirmed Acheron’s gxisting right to remové® Id.

10 Interpreting the Removal Provisi@s confirming the Trustee’s prexisting right to remove
creates a potential issuéthe Court later determines that Acheron is a Keep Policy Investor and
beneficiary of the Trust, the Trustee’s belief that he had -@®xisting right to remove may be
proven wrong. (DE 2693 at 106:3-107:14). Indeed, such a determination could iiate iticht
Acheron did not have a pexisting right to remove. However | find that the ultimate
determination as to whether Acheron is a beneficiary or Keep Policy Investgperseded by the
March 2015 Agreement as to removal of the 100% Achevamed policies from the Trust.
Indeed, the March 2015 Agreement controls and what matters is the partigsinmteking that
Agreement. Therefore, leaving aside the Trustee’s assertions as-exapng right and without
finding that such a right existed, | proceed in the analysis by discussingtile’patent relative
to the Removal Provision.
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Here, as previously explained, the evidence supports thattties intended the Removal
Provision to confirm Acheron’s right to continue to remove policies from the Trust. Tieetisst
remains, however, is whether the Removal Provision also gives the Trussdditii¢go remove
policies from the Trust. | find that it does for the reasons that follow.

One, the language does not expressly confer removal ability only upon Acheron. Rather,
| agree with the Trustee’s argument that the most natural way to read#ieepaice’s lack of a
particular subject especially when surrounded by other sentences clearly identifying which of
the two parties would be doing whats that the Provision allows either party to accomplish the
contemplated removalThe fact that Acherors to payfor any costs of removalnd noti the
Trustee that it has effectuated a transfer with a replacement servicer does not gudetiaipne
make clear, an intent to restrict the Trustee from unilaterally removing politisgnply makes
clear that the party that purchased amaild continue being the beneficial owner of the policies
would bear the cost of assuming that ownership. Likewise, the requiremehe forustee to
cooperate with or assist Acheron in removing policies does not indicate an anpeatliude the
Trusee from removing policies. Cooperation would be required regardless of which party
unilaterally initiated removal (particularly if taking action unilaterally weyengtomatic of
acrimonious dealings). Rather, as previously explained, at mostyéuesements indicate that
Acheron may not have considered the Trustee’s power to remove while the ,Tasste¢estified,
assumed that the language allowed him to remove. Wha #wdtvevoice sentences in the
Removal Provision indicate, howevertlat the parties knew how to make clear who does what
and when.The fact that the “removing” activity is not specifically assigned to eith¢y paakes

the natural reading of the Provision inclusive of both parties.
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Furthermore, nothing about thierb“remove” or its use in the Removal Provision indicates
that it is most naturally associated with one party versus anofsea counteexample, a court
found it obvious that an insurance policy’s passive voice in describing a “car” ashs@net
“designed dr use mainly on public roads” referred to the design intent of the designing
manufacturer and not the intent of the user of the golf cart at(ssyshasis added)State Farm
Mut. Auto. Ins. Co. v. Baldassjri09 F. Supp. 2d 1363, 1368 (S.D. Fla. 202), aff'd, 545 F.
App'x 842 (11th Cir. 2013)Thus, the court there found that a design manufacturer “designs.”
Here, unlike inBaldassinj | cannot narrow the verb (remove) to apply to just one party because it
is not a verb that clearly applies to only one party. The Wre@move”is equally applichle to
someondlike Acheron) leaving @lace or situation as it is to somedtike the Tustee) causing
or requiring someone else to leave that place or situattmeremove, \. The Oxford English
Dictionary, http://oed.com/view/Entry/162313 (lasisited September 03, 202@romparing
definition 1 and definition 3). For all these reasons, | conclude that the natural éragheds
reading of the Removal Provision comports with interpretation number tbat either party may
remove.

Two, the Trustee testified that he intended for the Removal Provision to permio him
remove policies as well as Acheron and explained that he did not object to the ReroagadriPr
as drafted by Acheron because, as he understood it, it preserved his alglibpt@ the policies
as well as Acheron’s. (DE 2729 at 33:285; 34:1013; 49:21-2254:6:19). | credit the Trustee’s
testimony as a reasonable explanation for why he did not explicitly discudslitysta remove
under the Removal Provision with Acheron during the negotiations. While it certainlg thepe
been clearer hathe Removal Provision explicitly stated that either party could cause thgakmo

of the policies, because the passive voice could naturally and reasonably e gbasl (or
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preserve) both parties the ability to remove the 100% owned policies, theeTwastiel have had
little reason to amend the language that Acheron itself had proposed.

Moreover, the Trustee’s assumption that Acheron had no right to insist thatg@itiain
in the Trust once Acheron owned 100% of the interesis reasonable becaiit is consistent
with both the purpose of the Trust and the nature of Acheron’s acquisitive transachs the
Trustee argued at tlievidentiary Hearing (and elsewhere), the primary purpose of the Trust is to
serve the victims of the Mutual Benefitud by providing the centralized coordination and
singular titular ownership necessitated by the fractionalized nature ofaViatestments.(DE
2729 at 39:2€11:21). If investors did not need a singular entity to serve as the “owner” of the
fractionalized policies and a servicer to provide the coordination to ensure that premiums and
benefits were paid from and to a multitude of fractionalized owners in proportion rtGliaeg,
there would be no need for the Trust. Acheron does not need thetipro the Trustee as a
fiduciary and does not require the coordination of servicing once it owns 100% of tlstsiter
a given policy. Indeed, but for the provisions in the March 2015 Agreement that depend on the
percentage of Acheron’s overall ownership interest (which, again, the evideadg showed
was negotiated independently and after the Removal Provision), there is litlerdppason why
Acheron (a sophisticated, thighrty investor) would keep its 100% owned policies in the Trust.
As Trustee’s counsel argued at Ehadentiary Hearing, it is odd to imagine someone purchasing
a car but leaving it in the seller's garadd. at 175:712. While the situation here is obviously
more complicated, it is logical to assusieased on the nature of Acheron’s purchase transactions
— that they would simply take ownership of their 100% owned policies, having no need for the
protections and mechanics of the Trust. For the same reason, it would have be¢rolotiie

Trustee to assume that beuld initiate the removal of Achera100% owned interests (even if
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he could not do so fonon-Acheron investos, as original victims of the fraudn similar
circumstance).

Three, as | have discussed already, the record evidence indicates thahAatwesal only
on securing its right to remo\aot on any right to remairgndperhapsdid not contemplate the
Trustee’s right to remove. Therefore, given that Acheron did not establish ancioénatry to
the Trustee’s testimony, | find that interpretation number four is consistentat least not
inconsistent -with the evidence of record and that the parties’ intended that both Acheron and the
Trustee could remove the Acheron 100% owned policies from the frust.

Finally, even if the evidence did not otherwise weigh in favor of interpretation number
four, Acheron was the primary drafter of the provision and should bear the consequences of the
Removal Provision’s ambiguous languagérriaga, 305 F.3dat 1247-48 (citing City of
Homestead v. Johnspii60 So. 2d 80, 84 (Fla. 2000) (findirwat, in a suit between a private
utility company and a municipality, where the City’'s attorney acknowkkddmfting the
agreement, any ambiguity would be construed against the City)). HereroAshattorney
acknowledged drafting and proposing the Removal Provision with the passive language, at iss
which passive language was incorporated into the final agreement. (DE 2729 &t22118 DE
27134 at 3). Therefore, | conclude that Acheron is the drafter of the ambiguous languather,
as inCity of Homesteadany ambiguity remaining after other rules of construction are applied is
construed against Acheron under Florida law. 760 So. 2d at 84. This makes particular sense
where, as here, the Trustee’s professed interpretation of the passivegamgmported with his

intent and preexisting belief (that he had, and would continue to have, the right to remove the

11 Had the Trustee specifically broached its right to remove during theiatégut, perhaps
Acheron would have objected. However, based on the evidence Acheron presented (or, more
specifically, did not present) at the Evidentiary Hearing, it is impos<bléné Court to know.
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100% owned policies), and thus the Trustee had no reason to discuss or plaxikyseg the

language. In short, the Trustee shoudd lbe penalized for failing to correct Acheron’s mistake

when Acheron’s drafted language gave him no reasbalievethere was a need for clarification.
Although Acheron citeSch. Bd. of Broward County, Fla. v. Great Am. Ins, 807 So.2d

750, 752 (Fla. 4th DCA 2002) for the proposition that the constgainst-thedrafter rule does

not apply to negotiations between sophisticated parties (DE 2727 at 6), | firktrilagt cites

Sch. Bd. of Browar@ounty Fla. simply for the proposition that suchle is a rule of “last resort.”

305 F.3d at 1248. In contragtrriaga citesCity of Homesteatbr the general rule and does not

limit the rule’s application to sophisticated parties. 305 F.3d at-484As explained above, the

plain language of the provision, the plain language of the sentences surroungirayisien, the

parties’ priorand subsequent course of conduct, and evidence of the course of the negotiations do

not fully clarify the Removal Provision.Thus, to the extent the preceding points do not

conclusively show that interpretation four is correct, we have arrived asthresart. Consistent

with Arriaga’s application of the rule, thereforeconclude that the passive language in the

Removal Provisiorshould be construed against Acheron to permit the Trustee to remove the

policies at issue to the extent that any ambiguity remains.
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V.

CONCLUSION

Accordingly, it is hereby

ORDERED AND ADJUDGED that the Trustee’sMotion to Remove(DE 231) is
GRANTED. The parties shall cooperate a@complishremoval of Acheron’s 100% owned
policiesthat are held by the Trust) conformance witlthe March 2015 Agreement’s Removal
Provision,as soon as practicable.

DONE AND ORDERED in Fort Lauderdale, Florida, this 3rd dayS#ptembe020.

ared M. Strauss
United States Magistrate Judge

Copies furnished toounsel via CM/ECF
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