Merle Wood and Associates, Inc. v. Trinity Yachts LLC Doc. 164

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-61997-CI1V-HUCK/BANDSTRA

MERLE WOOD & ASSOCIATES,
INC.,

Plaintiff,
V.

TRINITY YACHTS, LLC,

Defendant.

ORDER ON CROSSMOTIONS FOR SUMMARY JUDGMENT

This matter is before the Court on the @'t cross-motions fosummary judgment.

Defendant Trinity Yachts LLC (“Defendant” or fihity”) seeks summary judgment in its favor
with respect to each of Plaiffi Merle Wood and Associates, dris (“Plaintiff” or “MWA”)
claims set forth in MWA’s Second Amended ComplaseeD.E. #42): breach of oral contract,
breach of implied contract, quantum meruit and unjust enrichm&eeD.E. #105 and 141.
MWA seeks summary judgment in its favor witlspect to six of Trinity’s eleven affirmative
defenses set forth in Trinity’s Answer andfiAnative Defenses to Second Amended Complaint
(seeD.E. #43): statute of limitations (second), statof frauds (third)laches (fourth), estoppel
(fifth), breach of ontract (ninth) and setoff (eleventh$eeD.E. #146. Trinity has withdrawn its
first, sixth, seventh, and tenth affirmative defens&eeid. at 5. MWA is not moving for
summary judgment on Trinity’s eighth affirmagivdefense concerning accord and satisfaction.
Id. Each party has filed its spective response and replycluding one supplemental brief
required by this CourtsgeD.E. #149), and the cross-moticar® thus ripe for adjudicatiorSee
D.E. #122, 130, 150, 153, 156 and 157. The Court haldaogument on disce issues in this
matter on February 28, 2012. For the reasohndasth below, the Court GRANTS Trinity
summary judgment with respect to each of MWAlaims for breach of oral contract, breach of
implied contract, quantum meruit and unjustigmment and DENIES AS MOOT each of

MWA's requests for summary judgment relatioglrinity’s affirmative defenses.
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|. Background®

MWA, a Florida corporation engaged in theihigtand sale of yachts, initially filed this
action against Trinity, a Louisiana limited liabil company engaged in the business of yacht
manufacturing and sales, on Septem®e2010 in Florida State CourtSeeD.E. #1. Trinity
removed the action to this Court on October 18, 2@&@ (d) and MWA subsequently filed an
amended complaint on December 6, 204€eD.E. #11). After this Court granted in part and
denied in part Trinity’s Motion to Disres the amended complaint without prejudisee(Merle
Wood & Assocs. v. Trinity Yachts, LLZD11 U.S. Dist. LEXIS 22281 (S.D. Fla. Mar. 7, 2011)),
MWA subsequently filed its Second Amendedn@aaint. MWA alleges several alternative
causes of action: breach of ocaintract (Counts | and V), breaohimplied contract (Count Il),
guantum meruit (Counts Ill and VI), and urtjesrichment (Counts IV and VII).

MWA is seeking to recover from Trirgitbrokerage commissions MWA is allegedly
owed in connection with Tmity's sale of two yachtdo Douglas Von AllmeA. While it is
undisputed that Trinity paid MWA $150,000 @onnection with the 158-foot yachieeD.E.
#123 132 and D.E. #132 125), MWA alleges th&t gayment only represents a portion of the
commission owed on the 158-foot yachSeeD.E. #42, Compl. 121-22. MWA also alleges
that a full commission is owed for the subsequent sale of the 186-foot ydcht.52. MWA
alleges breach of contract claims and alternatively quantumtraexdiunjust enrichment claims
with respect to both yachts premised on alternative reasons. MWA claims it is entitled to a 5%
commission because it introduced Von AllmenTwnity for business purposes, rather than
social purposes, and that Trinity contractegpay MWA such commission, which included the
$150,000 noted above, if Von Allmen actually pur@thdrinity yachts. Alternatively, if no
contract is found, MWA claims that the salesulting from the business introduction of Von

! Facts disputed by the parties are indicated @s $uoughout this sectionThe Court notes that

in reviewing the cross-motions for summarggment it views the eslence and all factual
inferences drawn therefrom in the light shéavorable to thaon-moving party.

% These two yachts are referred to in this oedethe “158-foot yachtind the “186-foot yacht.”
Although the 158-foot yacht is altextively referred to in the ntion papers and in the evidence
by different measurements suchl&® feet and 157 feet and th@6-foot yacht is alternatively
referred to as 183 feet and 187 feet, all suchredtere measurements for each will be expressed
throughout this order using the 158d 186-foot figures respectiyel Counts I-1V relate to the
158-foot yacht, while Count V — ViHelate to the 186-foot yacht.



Allmen to Trinity would entitle MWA to recovethe reasonable value stich benefit, which
MWA alleges is the industry standazdmmission of five percent (5%).

The first pertinent legal dmite regarding MWA's introductioaf Von Allmen to Trinity
turns on whether an introduction for business purposes can be distinguished from an introduction
for social purposes. Neither party disputkat Von Allmen was acquainted with Trinity’s
principals, Felix Sabates and John Danefotee MWA's alleged introduction through its
principal Merle Wood.SeeD.E. #122. According to the Affidé of Von Allmen, he first met
Felix Sabates, one of the principal ownersToinity, in 1997 at the Boys and Girls Club
Rendezvous at the Cat Cay Club in the BahanseeD.E. #105-3 2. Prior to meeting Wood,
Von Allmen claims that Sabates walked himotigh a Trinity yacht, the Bellini, owned by John
Porter. Id. at 3. John Dane, the Pident and CEO of Tity, also testified that he and Von
Allmen had been on the Bellim 1999 and that Von Allmen agasaw the Bellini in June of
2000. Subsequently, Wood showed the BeltmiVon Allmen as his yacht brokerSee
Deposition of John Dane, p. 20 In. 23 - p. 22 In. 2&.®.105-12. Von Allmen testified that his
subsequent purchase of the Bellini from Parietune 2001 with Wood’s assistance was the first
and only time that he used Wood'’s servic&eeD.E. #105-3, Affidavit of Von Allmen, 4.
With respect to Von Allmen’s later purchasetloé 158-foot yacht, Von Allmen testified that

Mr. Wood was not involved in my purchasetlé new ‘157 Trinity Yacht referenced in
Mr. Wood’s complaint. | dealt solely withlr. Sabates and another Trinity agent, Mr.
John Dane, in the purchase tife 157 Trinity, with nosuggestions, pisentation,
introduction, or coaching from M¥ood or any of his associatelsl.

With respect to the 186-foot yacWon Alimen testified that

| am in the process of builty a 187’ yacht with Trinity.This construction and purchase

was done without any input, solicitation, sugiien or encouragement from Merle Wood.

Id. at 6.

While Wood does not claim to have initialltroduced Von Allmen to Trinity for social
purposes, Wood maintains that imroduced them for businegairposes “as a buyer of new

yachts.” SeeD.E. #122 p. 2. Wood testified in a deposition that

| introduced the Von Allmens to the Triniggroduct and the Trinity opportunity that
resulted in them actually going and buying one [the pre-owned Bellini] and building two
[the 158-foot and 186-foot yatd). Felix [Sabates] met éhvVon Allmens,| don’t know



what he did to try to sell them . . . . Butdidn’t work because the man that | met on that

dock [Von Allmen] said | havao interest in buying a Trinitgnd | have no interest in

building a Trinity . . . And | turned that@und. So | introducetb Trinity a Doug Von

Allmen who was now a buyer of Trinities. | introduced him as huyer of a preowned

[the Bellini] and a new [the 158-foot yacht]Which is why they agreed to pay me.

Deposition of Merle Wood, pg/l214/13-215/15, D.E. #124-1.

MWA's alleged introduction of Volimen “to the Trinity product’appears to have occurred in
2001 in connection with Porter&ale of the Bellini to Von Amen. Although MWA alleges in
its Second Amended Complaint thistintroduction toTrinity occurred “[Jn or about 2004” gee
id. at 135), MWA appears to adopt “2001”the undisputed date of the introductfoiSeeD.E.
#122 p. 1.

The second pertinent legal dispute reigavhether, upon Von Alimen actually
purchasing a Trinity yacht, Trinity agreedgay MWA a 5% commission, which included the
the $150,000 noted above. This dispute turnaloether a definite fee or percentage-based
commission had been agreed between MWA aimdtyr MWA alleges that “Trinity has
refused and continues to refuse to pay MWAdbemission as agreed upon” and suggests that
the agreement was 5% by alleging “MWAeistitled to be paid the industry standard
commission of five percent (5%)5%€eD.E. #42, Compl. 1122, 52). MWA claims that
“Defendant overlooks Mr. Wood’s clear, unequigbtestimony that a fee of 5% had been
agreed between him and Mr. Sabates as thhéismdustry standard fee payable to a broker for
assisting a shipyard sell a newildwacht, unless a broker volunilgiragrees with the shipyard
to a reduction.” D.E. #122 p. 3 citing Deposition of Merle Wood, pg/In 281/2-281/11, D.E.

¥ MWA quotes Trinity as sayintvir. Wood’s own testimony shosvthat Mr. Von Allmen was
well acquainted with both Mr. $ates and Trinity prior to 200fhe date of the introduction
alleged in the complaint.” D.E. #122 p. 1. WHhilénity was incorrect taite 2001 as the date
of the introduction “alleged in the complaint,"appears that MWA agrees with this date. MWA
did not correct this statement and appeargherwise adopt it by inatling testimony of Merle
Wood suggesting that 2001 wiae date of introductionSeeDeposition of Merle Wood, pg/In
19/24- 20/2. D.E. #124-1 (“it veaa collaborative effort [witfirinity] all the way from the
beginning, and that would have started in thmusand one”). It is notable that if the
introduction occurred in or about 2004, as theplaint actually allegeshis would undermine
MWA's allegation that its introductioled to Von Allmen’s purchasedeD.E. #42, Compl.
135) since it is undisputed that Von Allmen ghaised the 158-foot yacht in November 2003.
SeeD.E. #105-4.



#124-1 (“I had an agreement with Felix Sabdteat | was going to be paid a 5 percent
commission should they sign a cowtréo build a Trinity”).

Trinity, on the other hand, claims that “no agreent to pay 5% was ever reached.” D.E.
#105 p. 2. Trinity first cites a December 3, 200&#fnom Peter Croke, an MWA employee, to
Sabates, where Croke asked Sabates wheth&b8mot yacht deal was “a 5% deal and if so
how will this one be paid if yoare getting paid on delivery.ld. at p. 3 citing D.E. #105-7.
That same day Sabates repli@@™and stated that the 158-fo@cht deal would be “referral
fee” as “MWA had nothing to do with” the salid. Next, Trinity cites a December 25, 2003 fax
from Croke to Sabates referencing the samewlkate Croke noted thavlerle understands that
it is not a normal commission, but he is ingteel to know what percentage is includehtl”
citing D.E. #105-8. Wood testified that “[nJormabuld be 5. And [they] were prepared to be
open to discussing less3eeD.E. #122 citing Deposition of Merle Wood pg/In 259/3 — 260/18,
D.E. #124-1. ).” On March 22, 2004, Wood verat letter to Sabates, saying, among other
things: “Imagine our surprise and disappointinghen you dodged the issue and further to hear
from John Dane that you had suggested than 1% -- i.e., $150,000 for MW&A. | can
understand now why you didn’'t wanttell Peter how much.” D.E. #124-4.

Trinity next cites Wood'’s testimony to shdhat no specific amount was agreed and that
the negotiations were never concluded. Waad asked “[d]id you have an agreement on a
specific amount that . . . ihity was going to pay you?SeeD.E. #130 p. 1 citing Deposition of
Merle Wood p. 76 In. 5 —p. 77 In. 12, D # 132-5. Wood answered “nold. Wood went on
to explain “I never discussed with Felix [Sadstup front what things were to going to be,
because we would work through the deals. . afitlays starts at five percent and then it works
itself from there, depending on how the dealgjmgether . .. [w]e dinot have a discussion
about dollars and cents of . a commission.’ld. Later Wood was asked “[i]n fact you
ultimately agreed to take less than five percent, didn’t ydd?at p. 179 In. 23 — p. 180 In. 10.
Wood answered, “No. We never had a conclusidd.” Wood also acknowledged in his
testimony that he was willing to make a concassiff of the five percent commission rate
during negotiations: “We knew that there washgdio be some concession . . . [0]n the basis
that | was looking forward to having a futurdateonship with Trinity . . . | was going to bend
off of the five.” Id. at p. 183 In. 1-17. Wooadicated that he plannedtie this negotiation to a

separate dispute that the parties had ovehangtcht deal known as the Vargas mattse



Deposition of Merle Wood pg/In 283 — 260/18, D.E. #124-1 (“we were going to tie the Vargas
matter into the fact that we were taking 19ssVIWA acknowledges that “Plaintiff does not
dispute that the parties wamnegotiating the amount of theromission, but the Plaintiff was only
doing so in an effort to resolve issues wWtlix Sabates on the Victor Vargas matter.”
Plaintiff's Statement of Disputed and UndispditMaterial Facts i@pposition to Defendant’s
Motion for Summary Judgent, D.E. #123 {18.
In any event, the parties agreed thanhity would pay MWA $150,000 with respect to

the 158-foot yacht sale. Approximately onayafter MWA began inquing about its fee, on
December 15, 2004, Croke emailed Dane that M4, “in regard to a payment on” the 158-
foot yacht, “OK with getting a wire for $150,000D.E. 105-13. Dane responded that he would
wire “the $150,000 brokerage fee we agreepay for your services and assistance” on the 158-
foot yacht. Id. Wood has testified, however, that such pagpbhhwas intended to be only a partial
payment:

| did not agree to accept a hundred aftgt thousand as payment in full on Von

Allmen. | only said, thanks, go aheatdasend the hundred and fifty and we’ll

work the rest out down the road. That was my discussions [sic] with John Dane

period.” Deposition of Merle \WWod, p/ln 205/4-8, D.E. #148-4.

Last, it is also notable & Wood’'s and Dane’s testimony reflect that Wood had never

been paid a 5% commission by Trinityany of the partiegast transactionsSeeDeposition of
Merle Wood, p. 117 In 16 — p. 127 In. 25, D.E. #132-5; Deposition of John Dane, p. 78 In. 21 —

p. 80 In. 8, D.E. #132-11.

[I. Analysis

A. Standard of Review

Summary judgment is proper only wheree tmoving party “shows that there is no
genuine dispute as to any material fact andntiowant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The purpose ofmsoary judgment is "to pierce the pleadings and
assess the proof in order to see whethere is a genuineeed for trial."Matsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587(1986)oting Fed. R. Civ. P. 56 advisory
committee's note). I€elotex Corp. v. Catretthe Court held that summary judgment should be

entered only against



a party who fails to make a showing sufficient to establish the existence of an element
essential to that party's cas@d on which that party will beéne burden of mof at trial.
In such a situation, there can be 'no genussle as to any material fact,’ since a
complete failure of proof concerning assential element of the non-moving party's case
necessarily renders all other facts immaterial. The moving party is 'entitled to judgment
as a matter of law' because the non-moving party has failed to make a sufficient showing
on an essential element of the case witheeisfp which she has the burden of proof.
Celotex Corp. v. Catretd77 U.S. 317, 322-23(1986).
To prevail, the moving party must do oneta things: (1) show that the non-moving
party has no evidence to suppostéase, or (2) present "affirmatievidence demonstrating that
the non-moving party will be unabte prove its case at trialUnited States v. Four Parcels of
Real Property 941 F.2d 1428, 1437-38 (11th Cir. 1991) (en baWouyng v. City of Augusta.
Ga, 59 F.3d 1160, 1170 (11th Cir. 1995).making this determinain, the court must view the
evidence and all reasonable ifleces therefrom in the ligimost favorable to the non-moving
party. Witter v. Delta Air Lines, In¢.138 F.3d 1366, 1369 (11th r(1i998) (citations and
guotations omitted).
If the moving party successfully discharges this initial burden, the burden shifts to the
non-moving party to establish, by going beyonel pteadings, that theie a genuine disputas
to facts material to thnon-moving party’s cas&oung 59 F.3d at 1170. The non-moving party
must do more than rely solely on its pleadingsl simply show that there is some metaphysical
doubt as to the material factatsushita 475 U.S. at 586-87. A genuidéepute of material fact
does not exist unless there is sufficient evideagering the non-movingarty for a reasonable
jury to return a verdict in its favoAnderson v. Liberty Lobby. Inél77 U.S. 242, 249 (1986);
Ritch v. Robinson-Humphrey Cd42 F.3d 1391, 1393 (11th Cir. 199BEOC v. Amegol10
F.3d 135, 143(1st Cir. 1997)hornton v. E.I. Du Pont De Nemours and Co.,,|82. F.3d 284,
288 (11th Cir. 1994). A dmute is "genuine” if theecord taken as a wheokould lead a rational
trier of fact to find for the non-moving partillen v. Tyson Food421 F.3d 642, 646 (11th Cir.

1997). A dispute is "material" it is a legal element of thean under applicable substantive

*In 2010, Rule 56(a) was amended to replace thd Wesue” with the wad “dispute” since the

latter word “better reflects the focus of@mmary judgment determination.” The advisory
committee noted, however, that the changenassubstantive and that the “standard for

granting summary judgment remains unchanged.” Fed. R. Civ. P. 56 advisory committee's note.



law which might affect the outcome of the ca&aderson477 U.S. at 2484Allen, 121 F.3d at
646.

A mere "scintilla" of evidence in favor dhe non-moving party, or evidence that is
merely colorable or not significantly prabee is not enough to meet this burdémderson 477
U.S. at 252See alsaMayfield v. Patterson Pump CdlOl1 F.3d 1371, 1376 (11th Cir. 1996)
(conclusory allegations and mecture cannot be the badmr denying summary judgment).
However, where a reasonable fact finder maywdnzore than one inference from the facts, and
that inference creates a general issue of natéact, then the court should refuse to grant
summary judgmentBarfield v. Brierton 883 F.2d 923, 933-34 (11th Cir. 1989).

B. Breach of Oral Contract (Counts | and V)

Given that MWA asserts that Trinity breachedoaal contract with MWA, the first issue
is whether an express oral contregisted between MWA and Trinity.

The United States Court of Appeals foe tBleventh Circuit recently discussed the
requirements of Florida law with respecti@vailing on a breach of contract claimMaga v.
T—MobileUSA, Ing.the Court stated:

For a breach of contract claim, Florida lawuges the plaintiff tgplead and establish:
(1) the existence of a contta¢2) a material breach ofdhcontract; and (3) damages
resulting from the breackee, e.g., Friedman v. N.Y. Life Ins.,@85 So.2d 56, 58
(Fla.Dist.Ct.App.2008). To prove the existencexaontract, a platiif must plead [and
establish]: (1) offer; (2) acceptance; (3) coesadion; and (4) suffieint specification of
the essential termSt. Joe Corp. v. MclveB75 So.2d 375, 381 (Fla.2004) (citWgR.
Townsend Contracting, Inc. v. Jensen Civil Constr.,, 28 So.2d 297, 302
(Fla.Dist.Ct.App.1999)) Vega v. T-MobileUSA, Inc564 F.3d 1256, 1272 (11th
Cir.2009).

Furthermore, to prove a breach of an oraitaact, a plaintiff musestablish that the
“parties mutually assented to ‘a certain aedinite proposition’ and left no essential terms
open.”Uphoff v. Wachovia SecuritielsL.C, 2009 WL 5031345 *3 (S.D. Fla. 20@jotingW.R.
Townsend Contracting28 So.2d at 300inter Haven Citrus Growers Ass'n v. Campbell &
Sons Fruit Cq.773 So.2d 96, 97 (Fla.Dist.Ct.App.2000) (“Whetheontract is oral or written,
it is essential that the parties mutually agree upon the material terms”). Where an agreement is

not reached on an essential term and the gartietinue to negotiateo contract existsSee de
Vaux v. Westwood Baptist Chur&b3 So.2d 677, 681 (Fla.DiSt.App.2007)(“[A] meeting of



the minds of the parties on all essential elemisraisprerequisite to the existence of an
enforceable contract, and wherajipears that the parties amntnuing to negotiate as to
essential terms of an agreement, there can Ineeeting of the minds”). A prime example of an
essential term is price, or this case, the amount of thekerage commission for which MWA
has brought suiSee Uphoff2009 WL 5031345 *Bomplaint failed to allege a definite amount
where it was merely alleged that defendannpsed a “meaningful retention bonus” without
providing a specifically agreagobon amount nor a method for callating a specific amount);
Drost v. Hill, 639 So.2d 105, 106 (Fla.Dist.Ct.App.1994) (contract unenforceable where “the
parties had not reached a meeting of the mamda material term, namely, the price”);
Jacksonville Port Authority624 So.2d 313 (Fla.Dist.Ct.App.1993) (“[f]ailure to sufficiently
determine quality, quantity, or price may precltite finding of an enforceable agreement”);
Louis Sherry Associates, Inc. v. Opatt4 So.2d 1148 (Fla.Dist.Ct.App.1982) (amount a party
is willing to pay for services ian essential term). Moreoverc]{istom in a particular industry .
.. cannot change the requirement of contracttteat/the parties mutuallggree on the essential
term of price.” Uphoff, 2009 WL 5031345 *3; see also Winter Haveér3 So.2d at 96 (“custom
cannot change the law of contract”).

Here, Trinity argues it is entitled to surarg judgment as to MWA'’s breach of oral
contract claims with respect to both tt&8- and 186-foot yachts because the undisputed
evidence shows that the partiesi mot reached an agreement regarding an essential element of
MWA's claim — the payment of a percentdggsed commission. MWA, on the other hand,
argues, in essence, that the erierm (i.e., 5%) is supplied bystandard in the industry: “the
standing, open offer that Trinity and all othecit builders in the industhave is that if a
broker helps secure the business of a buyarr@w build yacht, the industry standard
commission is payable unless otherwise agre®dE. #122 p. 7. MWA claims that “[a]t the
time Von Allmen signed to purchase a new buddht from Trinity, all elements of a contract
were in place: the Defendant offered toyheht brokerage community a commission of 5% for
helping secure new business, unless another anwagteed upon; the Plaintiff accepted that
offer by assisting in securing Von Allmen’s busss; and, the fee for doing so is 5%, unless a
different arrangement is agreedd. at p.8. According to MWA, “[a]fter the fact negotiations
between Plaintiff and the Defendant, in an effortesolve the othérargas business and to

foster a positive, ongoing business relationstiipnot affect the valitly of the parties’



agreement.”ld. MWA claimed that “all elements of ariding contract were in place, the
contract was fully performed, atidere is a concreiadustry standard which is the objective
manner in which brokers’ commissions are deteeahiim the absence of an agreement to the
contrary.” Id.

The Court disagrees with MWA's assertioriarst, as MWA acknowledges, the parties
were continuing their negotiatioasid never specifically agreed on a 5% commission. There is
also no evidence that the pastiggreed that 5% would beetbefault commission upon a failure
to agree. Moreover, MWA provides no supporttfee proposition that the price term can be
supplied by a standard in the inthyswvithout mutual assent. hlis, there was no meeting of the
minds regarding the import of the industry standard commis$See.Mclver875 So.2d at 381,
de Vaux 953 So.2d at 681. The case law rejects themdtiat such industry standards can be
substitutes for the elements of contractual formation in the absence of mutual &=ent.
Uphoff 2009 WL 5031345 *B[c]ustom in a particularidustry . . . cannot change the
requirement of contract law thtite parties mutually agree on the essential term of price”)
Winter Haveny73 So.2d at 96 (“custom cannotdge the law of contract’§f. Bornstein v.
Somerson341 So0.2d 1043 (Fla"DCA 1977) (an industry standanty be a substitute for an
open price term in a contract where so interethe parties). The facts show that Trinity
expressly rejected thiadustry standardséeD.E. #105-7, email from Felix Sabates rejecting
MWA's request that the 158-foot yacht deald8) and that MWA ackneledged it intended to
forego this standaragée e.q.D.E. #132-5, Deposition of Merle Wood suggesting willingness to
“bend off of the five”). In addition, MWA’'®wn argument that “the industry standard
commission is payable unless otherwise agreedh admission that the industry standard
commission represents only the starting pointiegotiations rather &m the completion of
negotiations that would render &fidée price term. That the jme term was still subject to
agreement is evidence that no contract wasddraven though the Plainiff insists that its
willingness to negotiate the 5% fee “does not mean that an agreement between the parties had
not been reached.” D.E. #122 p. 8. Woodasiatusory testimony that he had “an agreement
with Felix Sabates that [he] was going topaed a 5 percent comssion should they sign a
contract to build a Trinity” (D.E. #122 p.cing Deposition of Merle Wood, pg/In 281/2-
281/11, D.E. #124-1) is not supported by Woodtseotestimony nor the other undisputed facts

10



of this case. In fact, as indieatabove, it is specifically shovto be contrary to the parties’
discussions and past dealings.

While the Court accepts that a contrfectan open price term will not fail for
indefiniteness if the parties provide abjective method of determining pricee Bee Line Air
Transport, Inc. v. Dodd496 So.2d 874, 875 (Fla. 4th DCA 1986), an industry standard
representing the starting pomitnegotiations does not provide such an objective method for
determining the percentagetbfe commission in the instantsga The only case cited by MWA
in support of this position iBee Line which is merely ger curiumaffirmance with no
discussion of the facts of the underlyingmlite. Of the cases cited witliBee Linetwo of the
cases contained agreed to mathematical fornfatadetermining price while the third relied on
industry standards for the pricefafiit where there was mutuassent for such substitut8ee
Blackhawk Heating & Plumbing Co. v. Data Lepa382 So.2d 404 (Fla. 1974) (“The purchase
price was to be computed upon a rather desnmathematical formula set forth in the
agreement”)Roe v. Winter Haven Cdl04 Fla. 317 (Fla. 1932) (“sales price [for boxes of fruit
was] fixed to be computed later in a particMaay, that is, at the rate of $2.25 per field boxT);
Bornstein 341 So.2d 1043 (“[i]t is obvious from the reddhat both ParkeBrothers and B. C.
Cook & Sons intended to be bound and that the pifitlee fruit . . . [was] to be set according to
prevailing industry standards”). None of theases involve facts similar to the instant case
where the parties were unsuccessful in reachimggreement as to the percentage of the
commission for brokerage services and one party made a request for a specific percentage-based
commission that the other paitgymediately rejected. Findiran oral contract for a 5%
commission in this context, moreover, woulddagticularly inappropriatevhere, as here, the
record reflects that over the @tion of the partiestelationship, the commissions paid to MWA
never amounted to 5%. The Court thereforectejWA'’s contention thathe industry standard
commission provides an agreed upon olbjeanethod for determining price.

Accordingly, MWA has failed to establish assential element @k breach of oral
contract claims — that the parties agreed $pecific percentage-based commission or an
objective method for determining such specifimoaission. Thus, there is no genuine issue of
material fact that no express oral contradstexi between MWA and Trinity since there is a
complete failure of proof concerning an essemi@nent of the non-moving party’s case — price.
See Celotex Corp4,77 U.S. at 322-323. For the foregomegsons, the Court grants summary

11



judgment in favor of Defendants with respect to the breach of oral contract claims in Counts |
and V.

C. Breach of Implied Contract (Count I1)

Given that MWA next asserts, in the alternatithat Trinity breached an implied contract
with MWA only with respect to th 158-foot yacht, the next issisewhether there was a contract
implied in fact for that yacht.

As one Florida Court has noted:

A contract implied in fact is one form of amforceable contract; it is based on a tacit
promise, one that is inferred in whole ompiart from the parties' conduct, not solely from
their words. 17 Am. Jur. 2dCbntracts 8 3 (1964); 1 Arthur Linton Corbir€orbin on
Contracts§81.18-1.20 (Joseph M. Perillo ed. 1993). Where an agreement is arrived at by
words, oral or written, theontract is said to be "express." 17 Am. Jur. @dntracts at

§ 3. A contract implied in fact is not put inppomissory words with sufficient clarity, so

a fact finder must examine and interpret plaeties’ conduct to give definition to their
unspoken agreemend.; 3 Corbin on Contract® 562 (1960). It is tohis process of
defining an enforceable agreement thatiBbbcourts have referred when they have
indicated that contracts implied in fdegst upon the assent of the partid¥licastro v.
Myers 420 So. 2d 324, 326 (Fla. 4th DCA 198Pipper v. Great Lakes Chemical Co.
281 So. 2d 10, 13 (Fla. 1973). The supreme aestribed the mechanics of this process
in Bromer v. Florida Power & Light Cp45 So. 2d 658, 660 (Fla. 1950): “a court should
determine and give to the alleged implied cartttthe effect which the parties, as fair
and reasonable men, presumably would have agreed upon if, having in mind the
possibility of the situation which has arisémey had contractedkpressly thereto.” 12

Am. Jur. 766.Commerce P’ship 8098 Ltd. P’ship Equity Contracting Co., Inc695
So.2d 383, 385-386 (Fla"DCA1997).

The Florida Supreme Court also indicated that:

[A] greater burden should h@aced upon a plaintiff who lies upon an implied contract
than one who uses reasonable care and firesi protecting himself by means of an
express contract. To hold otherwise wobklto encourage loose dealings and place a
premium upon carelessne8somer,45 So.2d at 660.
Here, the parties discussedparcentage fee on the 158-fogacht, but nevereached an
agreement with respect to a particular pergmtaThe parties’ express communications on the
subject of a percentage, inding the written communicatiorlsy MWA'’s agent Croke, reflect
explicitly that no agreement to pay a 5% Wwe&s reached. Approximdyeone year after MWA

began inquiring about its fee, on December2l®4, Croke emailed the following to Dane:
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Merle sent me a memo relative te ldiscussion with you in regard agpayment on the

Von Allmen LADY LINDA construction at Triity and asked me toontact you to say

that our accounting department is OK wghtting a wire foi$150,000 in this calendar

year (emphasis added). D.E. 105-13.

Dane responded that sauh@y by saying the following:

We will wire to the below address the $150,000klerage fee we agreed to pay for your

services and assistance on our 158 ft. hull T-034 for Doug and Linda Von Allchen.

MWA claims that Croke’s characterization tife $150,000 as “a payment,” rather than “the
payment” or the “entire” fee is evidence that the $150,000 was only meant to represent a portion
of the commission owed on the 158f yacht and not the full payment. Dane’s email, however,
contains no indication that ¢h$150,000 represents anything othtlgan the full payment for
MWA's “services and assistance.” Nowhere d@ase indicate that the payment is meant to
represent only a paonn of the fee. MWA's only evidenceadhit sought to clafy this purported
ambiguity appears to be Woodtsstimony that he told Dane teend the one hundred and fifty

and we’ll work out the rest down the road.D.E. #148-4. Wood'’s testimony includes no
definitive statement that the $150,000 was inteénde a partial payment nor what the full
payment would be. In its Statement of Undigal Material Facts, moreover, MWA merely
asserts that it “did naepresent to the Defendant that $150,000 payment fais services and
assistance on Mr. Von Allmen’s 157’ new buildnity was the full and final payment owed to

the Plaintiff.” D.E. #123, 131. MWA fails to gvide affirmative evidencéhat it conveyed to
Trinity MWA'’s understanding tat such payment was only in partd what was to be the agreed

on balance. In additipnMWA points to an email from De on a different deal where he
described the broker’s fee as the “entire” fee in oto@raw a contrast with the email relating to

the 158-foot yacht where the wab“entire” was not usedld. at 133. Such edence establishes

no pattern that emails using the word “entire” have one meaning whereas emails omitting such
word have a different meaning.

Last, the undisputed evidence reflects the fact that the parties’ past dealings never
involved a commission of 5%. Thus, therens evidence of a pattern based on prior conduct
from which to infer a tacit promise. Moreovéte express communications by Trinity rejecting
a 5% commission and acknowledging agreement to pay a $150,000 brokerage fee undermine any

argument that an unspoken agreement should be implied.
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MWA thus fails to provide sufficient evidea for a reasonable jury to find that the
$150,000 was intended only to be a partial paymeditlaat an implied contract to pay 5% on all
payments relating to the yachts was formed. Croke’s email referencing only “a” payment, as
opposed to “the” payment, and Wood'’s vague testiyrnthat they would “work out the rest,” is
not enough for MWA to meet its required burd@nderson477 U.S. at 252. This is especially
true in light of the Florida @reme Court’s view that a greataurden of proof is placed upon a
plaintiff who relies upon an implied contractFor the foregoing reasons, the Court grants
summary judgment in favor of Trinity with respect to MWA'’s breach of implied contract claim

in Count Il.

D. Quantum Meruit and Unjust Enrichment Claims (Counts Ill, IV, VI and VII)

The next two issues raisday Trinity apply equallyto MWA'’s quantum meruit and
unjust enrichment claims. The first is whether MWA'’s services provided a benefit to Trinity.
The second is whether MWA'’s quantum meruitlainjust enrichment claims are time-barred.

Each will be discussed in turn.

1. Whether MWA ProvidedTrinity a Benefit

A contract implied in law or a quasi-contraas, opposed to a contract implied in fact, is

not based upon a finding, by a process of implcafrom the facts, of an agreement between
the parties. SeeCommerce P’ship 8098 Ltd. P’shif95 So.2d at 386. Rather, “[a] contract
implied in law is a legal fiction, an obligationeated by the law without regard to the parties’
expression of assent by their words or conductd. “To describe the cause of action
encompassed by a contract implied in law, iBBrcourts have synonymously used a number of
different terms — ‘quasi-contractyinjust enrichment,” ‘restitutin,” ‘constructivecontract,” and
‘quantum meruit.” Id. Accordingly, the Court treatsMWA’s quantum meruit and unjust
enrichment claims together under the cause obrmencompassed by a contramxplied in law.

The elements of a cause of action for a coniraptied in law are that: “(1) the plaintiff
has conferred a benefit on tdefendant; (2) the defendant Hamwledge of the benefit; (3) the
defendant has accepted or retained the benefiegexf and (4) the circumstances are such that
it would be inequitable for the tendant to retain the benefitittwout paying fair value for it.”

Id. See als®ierra Equity Group, Inc. v. itk Oak Equity Partners, LL650 F. Supp. 2d 1213,
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1229 (S.D. Fla. 2009) (recitingeghents of a cause of actifor unjust enrichmentgf. Babineau

v. Fed. Express Corp576 F.3d 1183, 1194 (f1Cir. 2009) (reciting &lments of a cause of
action for quantum meruit). Many courts hallowed brokers to recover in quantum meruit
when a principal accepts a broker’s servicesthatcontract proves unenforceable for lack of
agreement on essential terms, such as the amount of the broker's commiSgen.e.g.
Weichert Co. Realtors v. Rya®08 A.2d 280 (N.J. 1992) (in absence of contract, broker who
was the procuring cause of the sale was entitled to restitution to prevent unjust enrichment of
buyers); se alsoMarta v. Nepa385 A.2d 727 (Del. 1978Brakensiek v. Shaffee03 Kan. 817

(Kan. 1969);Edens View Realty & Invest., Inc. v. Heritage Enterprig&sill.App.3d 480 (lll.

App. 1980);Bangle v. Holland Realty Inv80 Nev. 331 (Nev. 1964).

Here, Trinity argues it is entitled to surarg judgment as to MWA’s quantum meruit
and unjust enrichment claims with respectbtith the 158- and 186-foot yachts because the
undisputed evidence fails to shdhat “Plaintiff's ‘services’ werea benefit to the Defendant.”
D.E. #105 p. 11. Trinity’s argument, in essensehat because Trigitwas not introduced to
Von Allmen through Wood, Von Allmen’s subsequentchases of the 158nd 186-foot yachts
cannot be linked to Woodaleged introduction.

MWA, on the other hand, argues that the rdcghows evidence that MWA'’s services
were a benefit to Trinity. MWA points the December 15, 2004 email correspondence between
Croke and Dane whereby Dane explicilgknowledged that a $1800 brokerage fee was
being paid as compensation for MWA'’s “sengcand assistance” with respect to the 158-foot
yacht. SeeD.E. #122, p. 10-11 citing D.E. #105-13. MWAgaes, moreover, that such services
apply equally to the 186-foot yackince “there are no additionsgérvices requad of a broker
once he assists with directing a customer to agodatt shipyard and the customer buys his first
new build yacht with that shipyard.” D.E. #122, p.°14.MWA also refers to the Affidavit of
Nicolas Edmiston for the proposition that the tfmduction’ of a buyer to a shipyard by a broker
means the selling of the shipyard to a specifigdn, regardless of wheththat client is known
to, or has some form of socie¢lationship with, the shipyard ats principals. Affidavit of
Nicolas Edmiston 12-3, D.E. #124-6. Edmistonifiestthat “[w]hen sgh an introduction is

> MWA cites Wood'’s testimony fahe proposition that “[a] broker . . . helps the buyer and the
seller merge together. . . [a]nd then from therg[t]here’s nothing for him — no further input for
him to give, zero.” Deposition dflerle Wood pg/ln 242/15 — 243/13, D.E. #124-1.
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made . . . a broker is entitled to a commissiofeeron all business that the buyer does with the
builder.” 1d. While it is undisputed that Von Allmewas socially acquainted with Trinity’s
principals prior to Wood’slkeged introduction, there is a giste over whether Wood introduced
Von Allmen to Trinity for business purposéas a buyer of new yachts” or whether Von
Allmen’s prior relationship with Trinity’s prinpials was a mix of business relations and social
acquaintance. This a question of fact.

The Court agrees with MWA that Trinity héasled to show that MWA's services were
not a benefit to Trinity. Dane’s December 15, 2004 email alone, which acknowledges and
describes payment for such services, at a minintaises a genuine issoé material fact with
respect to the first element of a contract implied in law, which is that the plaintiff has conferred a
benefit on the defendant. There is evidencesupport that Trinity éceived a benefit from
MWA's services once Von Allmen contractedldaoy and began paying for the 158-foot yacht.
Dane’s email also shows knowledge of this benefit thatl Trinity accepted and retained such
benefit® Such facts speak to the second and third elements of a contract implied in law. The
final element of a contract implied in law tisat a defendant cannottae a benefit without
paying “fair value” for it. WhileDane’s email also provides evidenthat Trinity paid for such
benefit, the determination of whether the payment was fair is a question of fact. Both parties
acknowledge that the $150,000 payteade by Trinity to MWA represented a fee of 4.2% of
the $3,600,000 received from MroX Allmen at the front end dhe construction projectSee

® The Court notes that Trinity also argueatthlWA's services were simply the unnecessary
efforts of an interloperSeeD.E. #105, p. 11. Such an argument invokes the second element of
a quasi-contract claim: the requirement that the defendant hasekigevof the benefit. Trinity
citesHermanowski on Behalf of Americable Asates v. Naranja Lakes Condominium No.
Five, Inc, 421 So.2d 558 (Fla™DCA 1982), which is plainly distinguishable, for the
proposition that Wood was actinffioiously. In such case, théourt found, in essence, that a
cable provider was not entitled to restitution hesgait conferred unwantdxenefits without the
Defendant’s knowledged. at 560. (“Americable [cannot] claithat the Association had actual
or implied knowledge of the improvements since Iiulk of the work in upgrading the system
was done some distance away from the condominium complex. . . . Americable officiously
conferred the benefits . . . withoay meeting of the minds regardirates or services”). In the
instant case, Trinity fails tdew that it did not have knowledge of MWA's services or that the
benefits were unwanted. On the contrarg,¢kidence is overwhelming that it had such
knowledge and desired such beneftiee e.g.Deposition of Merle Wood, pg/In 19/1-19/25,
D.E. #124-1.
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D.E. #122, p. 18; D.E. #156, p. 2. There is evagethat such fee iess than the purported
industry standard commission of 54at MWA alleges is the reasable value of the services
provided to Trinity by MWA.

While the questions of whether MWA introduced Von Allmen to Trinity for business
purposes and whether MWA was paid “fair value’ ifs services would be for the fact finder to
decide, this Courts’ finding, afiscussed in the next subsecti that MWA's unjust enrichment

and quantum meruit claims are time-barratess these questions of fact moot.

2. Whether the Statute of Limitatioh$as Passed On MWA's Quantum Meruit
and Unjust Enrichment Claims
The statute of limitations applicable to MV¢ quantum meruit and unjust enrichment

claims provides a four year window to file angalaint for “[a] legal or equitable action on a
contract, obligation, or liabilitywot founded on a written instrument.’Fla. Stat. 8 95.11(3)(Kk);
see also Swafford v. Schweitz806 So.2d 1194, 1195 (Fla. 4th DCA 2005) (noting that the
statute of limitations for unjust enrichment claimsfour years undeg 95.11(3)(k)). This suit
was filed on September 8, 2010 making Septend)e2006 the critical date for statute of
limitations purposes. Under Florida law, the generid is that “the time within which an action
shall be begun under any statutdiofitations runs from the time the cause of action accrues.”
Fla. Stat. § 95.031.

In the instant case, MWA argues that exception to the general rule known as the
delayed discovery doctrine applies to delay thewstanf its claims. “The ‘delayed discovery’
doctrine generally provides that a cause ofoactioes not accrue until the plaintiff either knows
or reasonably should know of the tortioast giving rise to tb cause of action.” Raie v.
Cheminova, In¢.336 F.3d 1278, 1280 (11th Cir. 2003) (citidgarndon v. Graham767 So.2d
1179, 1184 (Fla. 2000)3ee alsd-la. Stat. § 95.031(2). “The delayed discovery doctrine applies
to the accrual of a cause of iact, it does not toll the appliclbstatute of limitations once the
cause of action has accrued and the statute of limitations has begun ®eeiIR&iI&36 F.3dat
1280 (citing Hearndon{67 So.2dcat 1284)

The delayed discovery doctrine is germane &pecific question posed by this Court to
the parties:

Given Plaintiff's assertion thétdid not have knowledge ainy of the partial payments
until "discovery in this litigtion" (D.E. #122, p. 19 FN 7) and that Defendant represented
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to Plaintiff that Defendant would "not ge&id until the boat is digered" (D.E. #105-7),
is there case law showing that Plaintiff shihave actual or cotmactive knowledge of
Defendant’s receipt of the partial paymel$ore its cause of action accrues? D.E.
#149.

To support its argument that the delaydiscovery doctrine applies, MWA cites "L Circuit
precedent from 1994 and two cases following such precedent for the proposition that “Florida
courts . . . have broadly adopted the discovenycyple, holding in a vaety of legal contexts
that the statute of limitations begins to run when a person is put on notice of his right to a cause
of action.” Jones v. Childers18 F.3d 899, 906 (1Cir. 1994);see alsd=.D.I.C. v. Stahl 89
F.3d 1510, 1521-22 (11th Cir. 199®randt v. Lazard Freres & Co., LLL&Case No. 96-2653-
CIV-DAVIS, 1997 U.S. Dist. LEXIS 23705 at 7 (S.Bla. August 1, 1997). None of the legal
contexts noted idones however, included unjust enrichnteor quantum meruit claimsSee
Jones 18 F.3d at 906 FN 11 (referencing a negligeaxteon, a breach of contract action relating
to sexual abuse, a praris liability action, and a fraud acti). MWA also relies on two cases
from the 1980s for the proposition thatuliiti MWA knew, or should have reasonably
discovered, that Trinity received paymentsnir Mr. Von Allmen and then failed to pay
commissions on those progress payments, thaetstat limitations on MWA's claims did not
begin to run.” D.E.# 157 p. 3See Florida Power & Light Co. v. Allis-Chalmers Corgase
No. 86-1571-CIVv, 1989 U.S. Dist. LEXIS96640 at 12 (S.D. Fla. March 20, 1989);
Dovenmuehle, Inc. v. Lawyers Title Ins. C478 So.2d 423, 424-25 (Fla™ DCA 1985).
Neither case concerns unjust ehment or quantum meruit.

Significantly, MWA ignores a more recefrlorida Supreme Court case from 2002
rejecting the application of ¢hdelayed discovery doctrine tmjust enrichment actionsSee
Davis v. Monahan832 So. 2d 708, 710 (Fla. 2002). In tha&se, the Florida Supreme Court
explained that the delayed discoyeule only applies to a limited number of cases codified by
statute such as fraud, produditshility, professional and medicahalpractice, and intentional
torts based on abuse, each of which permitfpposg accrual where theiedelayed discovery.
See id.(“Aside from . . . the delayed accrual of a cause of action in cases of fraud, products
liability, professional and medical malpracticedantentional torts badeon abuse, there is no
other statutory basis for the delayed discoverg”). While the Florida Supreme Court has

recognized one narrow exception ceming childhood sexual abuse, the™iCircuit, in
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deciding that the delayed discovery doctrinewti not be extended terongful death cases,
made clear that the Florida Supreme Court’s pttop was meant to bearrow and that further
case law extensions of the delayed ovsry doctrine would not be justified:

Monahan limits Hearndon so it applies only to casesf childhood sexual abuse.
Monahanreversed a district coudecision that had interpretddearndonbroadly. See
Monahan 832 So. 2d at 710 ("No othéilorida Court ha interpretedHearndon as
broadly."). Monahan thus makes it clear thaiearndon'sexpansion of the statutory
delayed discovery doctrine is agmav as can be. More importantlylonahanexplained
that theHearndon court reached its decision "onbfter considering the unique and
sinister nature of childhood sexual abudd."at 712;see also Hearndorv67 So. 2d at
1186. In addition, thélearndoncourt noted that the Floridaegislature had statutorily
extended the delayed discovery rule toesasf childhood abuse with a 1992 amendment
to FLA. STAT. ch. 95.11(7), though that andement did not apply to the plaintiff in
Hearndon 767 So. 2d at 1186. In shoHearndonwas an exceedingly narrow decision
that does not justify siilar extensions of the delayéiscovery rule to instances beyond
those for which the Florida Legislature provided by statbe® Raie336 F.3dat 1281-
1282.

The statute codifying the delayed discoveryctdae does not cover unjust enrichment and
guantum meruit claims andlonahanalready rejected extending this doctrine to such claims.
This Court does not have the authority to extend the delayed discovery doctrine to claims of
unjust enrichment and quantum meruit. Rather,@usrt must apply the general rule that “the
time within which an action shall be begun undey atatute of limitations runs from the time
the cause of action accrues.” Fla. Stat. 8§ 95.084.the Florida SupreenCourt stated, “[t]o
hold otherwise would result in ith Court rewriting the statutegnd, in fact, obliterating the
statute.” Monahan 832 So. 2d at 711.

Since the delayed discovery exception doesapply, this Court must determine under
the general rule when MWA'’s causes of awetifor quantum meruit and unjust enrichment
accrued. Under the general rule, “[a] causaation accrues when the last element constituting
the cause of action occurs.” Fla. Stat. § 95.031(1). The quéiséionfor statute of limitations
purposes, is when did all elements of MWA'guse of action for qméum meruit and unjust
enrichment occur with spect to the 158- and 186et yachts? This ia particularly challenging
issue because there seems to be no legakgeat providing a clear answer under the facts
presented here.

At the outset, this Court observes that neitiie parties nor this Court have identified

any Florida case law directly addressing the étement, when a broker confers a benefit upon a
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seller in the context of brokerage services. (@reof cases suggests tlmbenefit is conferred
upon the performance or last day of parfance of services by the plaintifSee e.g., Matthews
v. Matthews 222 So. 2d 282 (Fla. 2nd DCA 1969) (finditigat plaintiff's cause of action for
guantum meruit accrued when plaintiff's sees to the corporation were renderddiineyhun

v. Vital Indus.,611 So.2d 1316 (Fla*IDCA 1993) (finding that thetatute of limitations for
plaintiff's quantum meruit actiobbegan running when plaintiff left the company for whom he
had been performing consulting services). thie instant case, as MWA contends, it completed
the performance of its services in 2001 upon MNftroducing the Von Allmens to the Trinity
product. Drawing a brlg line upon introductiorhowever, would appear 8et accrual too early
because the Von Allmens, after such introduction, could have simply decided not to purchase
any yachts at all. In such case, MWA'’s seeg would not have coaifred any benefit upon the
Defendant.

A more recent case, which does notlexty distinguish itself from theviatthewsline of
cases, suggests that a benefit is only coefewhen a defendant receives paymdsdrbara G.
Banks, P.A. v. Thomas D. Lardin, P.A38 So. 2d 571 (Fla. 4th DCA 2006). This case,
however, involved only one payment, as opposed series of partial payments, of attorney’s
fees to the defendant pursuantatqudgment. There, the plaifitiaw firm had an agreement to
split a contingent fee with thgefendant law firm. The Courbdind that the plaintiff's cause of
action for unjust enrichment walihot have accrued until the deflant was paid. To the extent
this payment is viewed as a final payment rathan merely a payment, drawing a bright line
upon final payment would appear to set accraal late in cases where earlier payments were
made.

Under the facts here, this Court is pedrdh that the earliest time that the broker
conferred a benefit upondhseller is the time that the slland the buyeexecuted a purchase
agreement after being brought together by the brok&his is becausexecution of a contract
creates a binding legal relationship between theeband seller. Even if no payments are made,
once such a contract is signede thuyer is legally obligated tproceed with all payments to
consummate the purchase and & Huyer defaults, the seller has kbgal right to pursue a claim
against the buyer. The Court is persuaded tlealatiest time that a broker confers a benefit upon
a seller is when the first payment by the buyetht seller is made. At such time, there is no
guestion that the seller has been tangibly enriched. While MWA urges this Court to find that the
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statute limitations should begin running sepalyaupon each partial payment or only upon final
payment, such a rule would beppropriate in the context of a contract implied in law where the
inquiry is focused on when a benefit is conde. Each of the cases cited by MWA for the
proposition that each payment givese to a new cause of actiare factually distinguishable
since they involve contracts rathitban quasi-contracend involve the two pées to the subject
contract, not a third partbroker who brought the caatting parties togetheSeeWelt v.
Amerisourcebergen Drug CorpCase No. 08-80287-CIV-HURLEMOPKINS, 2009 U.S. Dist.
LEXIS 75315 at 12-13 (S.D. Fla. August 25, 208)reement between a retail pharmacy and a
wholesale medicine distributor wreby the wholesale medicinestitibutor was required to pay
rebates specified in the agreement to the retail pharnmses@reene v. Bursey33 So.2d 1111,
1114 (Fla. & DCA 1999) (promissory note with monthly installment paymergsgCentral
Home Trust Co. v. Lippincot892 So.2d 931, 933 (Fla. 5th DCA 1980) (sarseg Leeward v.
Cablevision of Marion County, LL&ase No. 5:05-CV-303-OC0GRJ, 2006 U.S. Dist. LEXIS
74669 at 5 (M.D. Fla. October 13, 2006) (agreement by one party to pay 40% of gross revenues
to a second partylannet v. Bryan640 So.2d 203 (FlaM™4DCA 1994) (assignment agreement
whereby “Hannett assigned to Bryan one-half ohirt’s interest in all future syndication fees
to be paid by Long Lake to Haett”). Since it isundisputed that theontracts between Von
Allmen and Trinity for both the 158- and 186-foot yachts were signed and first payment was
made, in each case, before September 8, 28#(E. #105-4, 105-9, 124-9 and 124-11), this
Court finds that MWA conferre@ benefit on Trinity with reget to both yachts before the
critical date for the statute of limitations.

The Court also finds that the remaining twoeigritical elements of a contract implied-
in-law had occurred prior to September 8, 2008ith respect to the second element, Dane’s
December 15, 2004 email provides undisputed eciel¢hat Trinity had knowledge of MWA'’s
services and assistance with respect to the 4é8yflacht. Such knowledge can also be imputed
to the 186-foot yacht since M does not claim to have perimed additional services in
between the signing of the 158- and 186-foot yachi¢ith respect to the third element, it is
undisputed that Trinity has accepted and retained the benefits of both contracts and the payments
required thereunder in each case.

Moreover, Trinity made it clear in DaneBecember 15, 2004 email that it would be
paying less than 5% on the 158-foot yacBecause MWA takes the position that 5%, rather
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than 4.2%, is fair value, MWA was on notice on December 15, 2004 that Trinity would be
retaining the benefit of MWA'’s seices at that time without payy what MWA contends is fair
value. MWA also contends, by analogy to contréwt all elements of eontract were in place
even before December 15, 2004. See D.E. #122, p. 8 (“[a]t the time Von Allmen signed to
purchase a new build yacht from Trinity, all elettseaf a contract were in place”). Trinity,
moreover, made no payment to MWA on the 8@ yacht. Since the record provides no
evidence that Trinityindicates that the $150,000 paymemas only meant to be a partial
payment, any failure to providair value clearly occurred byf,not before, December 15, 2004.
Such failure can likewise be imputed to the-186t yacht since any commission owed would be
on account of the same servicesMWA, nonetheless, waited ady six years to file its
complaint. Accordingly, MWA'’s quantum merwhd unjust enrichment claims are time-barred

and the Court grants Trinity summary judgment wéspect to Counts lll, IV, VI and VII.

[11.Conclusion

For all of the foregoing reasons, the Court GRANTS Trinity summary judgment with
respect to each of MWA'’s clais for breach of oral contract, breach of implied contract,
guantum meruit and unjust enrichment. As a resalth of Defendant’s affirmative defenses are
rendered moot. Accordingly, the Court also DENIES AS MOOT each of MWA's requests for
summary judgment relating to Tiiy's affirmative defenses.

DONE in Chambers, Miami, Florida this 9th day of IVIarch, 2012.

@fﬁfa_-ﬂ;f ’“’f
Rl C. Huck
UnitedState<District Judge

Copies furnished to:
Counsel of Record
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