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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-60447-Civ-SCOLA
OCEAN VIEW TOWERS
ASSOCIATION, INC.
Plaintiff,
V.
QBE INSURANCE CORP.,

Defendant.
/

ORDER ON CROSS MOTIONSFOR SUMMARY JUDGMENT

THIS MATTER is before the Court ondhCorrected Motion for Summary Judgment
[ECF No. 41], filed by Plaintiff Ocean View Ters Association, Inc. (“Ocean View”), and the
Partial Motion for Summary Judgment RegagdiMatching” or “Uniformity” and Replacement
Cost Value [ECF No. 33], filed by Defendant BBnsurance Corporation (“QBE”). The Court
has carefully considered the Matis, the parties’ arguments, the applicable legal authorities, and
is otherwise fully advised in this matter. Rbe reasons more fully set forth below, the Court
concludes that the Motions should be grantegart. Ocean View is entitled to summary
judgment as to QBE’s second and third affirmatdefenses, and QBE is entitled to summary
judgment on the issue of “matchingihd Replacement Cost Value.

INTRODUCTION
This case arises from windstorm damagstained by Ocean View to its condominium

towers during Hurricane Wilma i@ctober 2005. The present plise concerns the extent to
which Ocean View’s property ingance policy with QBE affordsoverage for certain claimed
repairs. Ocean View seeks summary judgmem to QBE’s second and third affirmative
defenses, which respectivelprcern whether Ocean View masdly breached the “Duties In
The Event Of Loss Or Damage” provision of timsurance contract and whether it failed to
comply with the policy’s post-loss requirement QBE in turn seeks a summary judgment

determination that Ocean Vielw not entitled to coverage for undamaged property in order to
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ensure “matching” or “uniformity” after repairand also a determinah that Ocean View is
entitled only to Actual Cash Value (“ACV”)nd not Replacement Cost Value (“RCV”), benefits
under the policy. Before addressing these issues, the Court will briefly set out the undisputed

material facts and the parties’ arguments for and against summary judgment.

STATEMENT OF FACTS
Hurricane Wilma passed through Soutbrfela on October 24, 2006ausing substantial

damage to a number of properties throughoutdiggon. Ocean View Towers, a condominium
located Hallendale, Florida, was one such pitypeOcean View obtained a property insurance
policy, which included windstorm coverage, frépBE in 2005. The policy was in effect from
May 11, 2005 until May 11, 2006SeePlaintiff's Local Rule 7.5(chtatement of Material Facts
[ECF No. 32], at 1 5 (“Pl.’'s SMB; QBE’s Responses to Plaintgf'Statement of Material Facts
[ECF No. 45], at 15 (“QBE’s RSMF").

The insurance contract provided coverage “firect physical loss of or damage to
Covered Property,” and imposed upon the inswestin duties in the event of a covered loss.
SeeForm CP 00 17 04 02 of the Policy (“Coveragedvision), at 1. Armang other things, the
insured was required to promptly notify the inswokany “loss or damage,” to allow the insurer
to inspect and investigate the premises, and tgpbowith certain specified requests if made by
the insurer. See id. In relevant part, the policy provisiamposing these obligations states as
follows:

E. Loss Conditions

* % %

3. Duties In The Event Of Loss Or Damage

a. You must see th#te following are done in
the event of loss or damage to Covered
Property:

(1) Notify the police if a law may have
been broken.

(2) Give us prompt notice of the loss or
damage. Include a description of the
property involved.

(3) As soon as possible, give us a
description of how, wheand where the loss
or damage occurred.



See idat 9-10.

(4) Take all reasonable steps to protect the
Covered Property from further damage, and
keep a record of your expenses necessary to
protect the Covered Property, for
consideration in the settlement of the claim.
This will not increase the Limit of
Insurance. However, we will not pay for any
subsequent loss or damage resulting from a
cause of loss that is not a Covered Cause of
Loss. Also, if feasible, set the damaged
property aside and in the best possible order
for examination.

(5) At our request, give us complete
inventories of the damaged and undamaged
property. Include quantds, costs, values
and amount of loss claimed.

(6) As often as may be reasonably required,
permit us to inspect éhproperty proving the
loss or damage and examine your books and
records.

Also permit us to take samples of damaged
and undamaged property for inspection,
testing and analysis, and permit us to make
copies from your books and records.

(7) Send us a signed, sworn proof of loss
containing the information we request to
investigate the claim. You must do this
within 60 days after our request. We will
supply you with the necessary forms.

(8) Cooperate with us ithe investigation or
settlement of the claim.

We may examine any insured under oath,
while not in the presence of any other
insured and at such times as may be
reasonably required,about any matter
relating to this insurance or the claim,
including an insured’books and records. In
the event of an examination, an insured's
answers must be signed.



With respect to covered losses, the insueacantract provide®cean View with RCV
coverage, subject to certain ternfSeeQBE’s Reply in Support of Partial Motion for Summary
Judgment [ECF No. 59], at 7 (“QBE’s Reply”)The “Replacement Cost” provision states, in

relevant part, as follows:

G. Optional Coverages
* % %
3. Replacement Cost

a. Replacement Cost (without deduction for
depreciation) replaces Actual Cash Value in
the Loss Condition, Vahtion, of this
Coverage Form.

* % %

d. We will not pay on a replacement cost basis
for any loss or damage:

(1) Until the lost or damaged property is
actually repaired or replaced; and

(2) Unless the repairs or replacement are
made as soon as reasonably possible after
the loss or damage.

* * %

f. The cost of repair or replacement does not
include the increased cost attributable to
enforcement of any ordinance or law
regulating the construction, use or repair of
any property.

* * %

SeeForm CP 00 17 04 02 of the Policy, at 13-Ifhe “Valuation” provision of the policy, as
amended by the “Replacement Cost” provision, stdtatithe insurer wilpay for “[g]lass at the
cost of replacement with safety glazing matker required by law,” notwithstanding the no-
increased-cost-due-to-ordimee-or-law language abov&ee idat 11.

Between October 25 and October 29, 2006edh View notified QBE of damages
sustained to the propertjuring Hurricane Wilma.SeePl.’s SMF | 14; QBE’s RSMF § 14. The
loss notice identified roofuilding, and glass damage to the condominii8eePl.’s SMF | 15;



QBE’'s RSMF | 15. Thereafter, @ agent retained Robert Sansone of Interloss, Inc., an
independent insurance adjustifign representing insurance cam$, to investigate and to
ascertain the damage from the stor&eePl.’s SMF { 23; QBE’'s RSMF { 23. Adjusters such as
Sansone, who are retained by QBE to investigathurricane loss, are trained to recognize
typical damage resulting from a windstorm evei@eePl.’s SMF | 27; QBE’s RSMF { 27.
Accordingly, Sansone was instructed that he Ehmspect for evidencef physical damage that
may have been caused by the hurricane, regardié whether the dama is identified, or
pointed out, by the insure®&eePl.’s SMF  26; QBE’s RSMF %6; O’Brien Dep. at 46-47.

Ocean View cooperated with QBfad its agents in their investigation of the loss and the
claim. SeePl.’s SMF { 39-52; QBE’s RSMF Y 39-52Neither Sansone nor QBE ever
requested or were denied a specific inventorghefclaimed damages, the opportunity to inspect
or investigate the premises or Ocean View's bawikd records, or the opportunity to take sworn
statements from any insured relating te tbss or damage from Hurricane Wilm&eePl.’s
SMF 11 46-49; QBE’'s RSMF {1 46-49. Sansone destiihe particular damage as concerning
the roof, fire alarm system, cooling tower, ppamp, roof door, and stucam the exterior walls
of the building. SeePl.’'s SMF { 31; QBE’s RSMF { 310n November 2, 2005 and April 25,
2006, Sansone completed his investigation and estimated the amount of the Ocean View loss at
$396,312.09. SeePl.’s SMF 1 29; QBE’s RSMF {1 29, 5Rjaintiffs Response to QBE’s
Statement of Additional Material Facts [ECF Ni&], at 1 54 (“Pl.'s RSAMF”). This estimate
was based primarily upon invoices provided by Ocean VigeePl.'s SMF | 29; QBE’s RSMF
1 29. In June 2006, consistamith Sansone’s investigatioiQBE issued payment to Ocean
View on a RCV basis in the amount of $125,312.09, which accounted for the $396,312.09
estimate minus Ocean View’s deductibleePl.’s SMF § 32; QBE’s RSMF { 32.

! This District's Local Rule 56.1(b) requirése movant's facts to be controverted by
reference to record evidence. Thus, where QBE has responded to Ocean View’s Statement of
Material Facts by merely asserting that “QBEids Paragraph [ ] as phrased,” without citing
any record evidence to create a genuine issuratérial fact, the Couftas deemed such facts
admitted. This result is consistent with Bepreme Court’s directive that the nonmoving party
cannot rest on its laurels with “mere allegasiar denials,” but instead must “go beyond the
pleadings and present competent evidence ddsignapecific facts showing that there is a
genuine issue for trial.See United States v. $183,791.801 F. App’'x 791, 794 (11th Cir.
2010) (quotingCelotex Corp. v. Catretd77 U.S. 317, 324 (1986)Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). QBE’s “conclusory assertions” will not daddox-Jones v.
Board of Regents of Univ. of Georgi011 WL 5903518, at *2 (11th Cir. Nov. 22, 2011).



Nearly four years later, in March 2010, €an View retained Dietz International
(“Dietz”) to perform an ispection of the propertySeeQBE’'s RSMF | 61; Pl.'s RSAMF { 61.
An adjuster from Dietz had been working oneaghboring property and ticed certain items at
Ocean View that were indicative of damage from the hurricd8eeQBE’'s RSMF Y 59-60;
Pl.’'s RSAMF 11 59-60. Accordingly, Dietz offer&alinspect the condominium in exchange for
a share of any additional insurance proceeds recovered, and Ocean View &pe@BE’s
RSMF 11 60-61; Pl.'s RSAMF {1 60-61. Dietz re¢girPaul Norcia, who prepared an estimate
of the damage in June 2018eeQBE’s RSMF | 62; Pl.'s RSAMF 2. According to Norcia’s
report, the amount of damage attributatoléhe Hurricane Wilma loss was $5,329,180.38 (RCV)
or $4,139,757.42 (ACV). SeeQBE’'s RSMF { 62; Pl's RSAMF { 62. Approximately
$514,000.00 of this claimed damage relates foairs that would ensure “matching” or
“uniformity.” SeeQBE’s Statement of Undisputed MatdriFacts in Support of its Partial
Motion for Summary Judgnmé [ECF No. 33], at 8 (“QBE’s SMF").

After discovering the additional alleged damages to the property, Ocean View did not
submit a supplemental claim for coverage to QB did it even notify QBE of the additional
claimed damagesSeePl.’s SMF { 42; QBE’s RSMF {{ 3R. Instead, on October 15, 2010,
Ocean View filed suit against QBE in state cdartbreach of the insurance contract based upon
QBE's alleged failure to properly cover damagtemming from the Hurricane Wilma losSee
Pl’s SMF | 42; QBE’'s RSMF 1 33-42. On Mart, 2011, after answering the Complaint and
asserting certain affirmative tsses, QBE removed this actido federal court based upon
diversity of citizenship jurisdiction under 28 U.S.C. § 13%®ePl.’s SMF { 44; QBE’s RSMF
1 44. The parties have now ssed moved for summary judgment.

SUMMARY JUDGMENT MOTIONS

l. Ocean View's Summary Judgment Motion

Ocean View has moved for summary judgines to certain of QBE’s affirmative
defense$. SeeOcean View's Corrected Motion for Bumary Judgment [ECF No. 41], at 4-15
(“Pl.’s Mot.”). QBE’s second affirmative defense is thretovery under the insurance contract is

2 Ocean View's request for summary judgmastto QBE's first affirmative defense is
now moot in light of QBE’s whdrawal of that defenseSee Halifax Paving, Inc. v. U.S. Fire
Ins. Co, 481 F. Supp. 2d 1331, 1333 (M.D. Fla. 2007).



barred by Ocean View's failure to adhere te tlequirements of the “Duties In The Event Of
Loss Or Damage” provision. QBE maintains that:

[Ocean View] has materially breacheck tinsurance contract, thereby relieving
QBE of any obligation under the policy byililag to provide timely notice of its
claim, failing to take all steps necessaoyprotect the Covered Property from
further damage, keeping an accurate record of all repairs and expenses, failing to
permit QBE to inspect the property aseof as may reasonably be required, [and]
failing to permit QBE to examine and inspect all of the claimed damages as often
as may reasonably be required. aA®sult, any recovery is barred.

SeeQBE’s Answer/Affirmative Defenses, at 4. it Motion, Ocean View argues that summary
judgment on this defense is appropriate bec&ssan View indisputadp notified QBE of the
Hurricane Wilma loss between October 25 and Oc¢t@Be2005, it kept an acate record of all
repairs and expenses following the loss, and @REved the right to insist upon Ocean View's
compliance with post-loss duties by failing to further investigate and by issuing payment
following its inspection and coverage determinati@eePl.’s Mot. at 5-14. Ocean View notes
that QBE did not make any post-loss demands @regan View failed to answer, either at the
time of the windstorm loss or at any time prior to its bringing suit.

QBE responds that a material factual disptncerning the circustances and timing of
Ocean View's notice precludes summary judgmastto the second affirmative defenSee
QBE’s Response to Ocean View's Motion fSummary Judgment [ECF No. 45], at 10-12
(“QBE’s Resp.”). According to QBE, the isswf Ocean View's conmiance with the notice
provisions of the policy is for the jury to dat@ne. Notwithstanding Ocean View's initial notice
to QBE of the hurricane loss @ctober 2005, QBE contends thahely notice is in dispute
because Ocean View failed to notify QBE,fdye filing suit, of the additional damages
discovered in 2010. QBE further argues that is waable to perform a proper investigation of
the insured’s additional claim&btause the damages were not brotglits attention before this
lawsuit was instituted. FinallfQBE insists that it did not waiwveny of its rights under the policy
because it did not have knowledgkall material facts and, thefiore, could not knowingly or
voluntarily relinquish any such rightSeeQBE’s Resp. at 12-14. ThuQ@BE argues, “there is a
genuine issue of material fact as to whetf@cean View’s] conduct terfered with QBE’s

ability to investigate the loss, and should #fere be considered hlge trier of fact.” Id. at 16.



In reply, Ocean View stresses that iomptly notified QBE of the windstorm loss
following Hurricane Wilma and that it provided @asonably particular dagation of the alleged
damages to the condominiurBeeOcean View’'s Reply in Suppoof Summary Judgment [ECF
No. 57], at 2-6 (“Pl.’s Reply”). Ocean View cemnids the policy did natquire it to do anything
more. Under the policy, the insured need notpating to Ocean View, ge notice before filing
suit of all damages it intends ¢taim. Ocean View argues th@BE never availed itself of the
proof of loss procedures available to it in tREBE never requested a sworn statement pertaining
to the detailed losses from the storm, nor did @reise its right to more extensively inspect the
property or request additional information frore thsured. Consequenticean View insists it
should be granted summary judgment as éasbue of complianogith post-loss duties.

Ocean View also seeks summary judgmenba@BE’s third affirmative defense, which
concerns what an insured must do in order to maintain suit against the irSeeBt.’s Mot. at
14-15. The policy provides that no insured nayg suit against QBE unless the insured has
fully complied with the policy’s coverage terms. In its third affirmative defense based on this
provision, QBE asserts that:

Plaintiff has failed to comply with all of its contractual obligations under the
policy, including but not limited to, failureo provide timely notice of its claim,
failing to take all steps necessary tmtect the Covered Property from further
damage, keeping an accurate recordllofepairs and expenses, failing to permit
QBE to inspect the property as ofteas may reasonably be required, failing to
permit QBE to examine and inspect alltbé claimed damages as often as may
reasonably be required prior to filing thestant action. As such, Plaintiff has not
complied with all terms of the policand, thus, the instant Complaint is
premature.

SeeQBE’s Answer/Affirmative Defenses, at 5. Heagain, QBE is insisting that Ocean View

may not recover under the polityecause it did not, prior tbling suit, notify QBE of the
additional claimed damages and failed to per@BE an opportunity to investigate such
additional damages. On summary judgment, Ocean View argues that, for the reasons above, it
did all that the insurance contract requireditoin notifying QBE of the loss following the
windstorm and permitting QBE an opportunity to inspect the premises and request any additional
information as may have been required to process the cla@aPl.’s Mot. at 14. No requests

were made of Ocean View, it argues, so QBE canaatargue that Ocean View failed in any of

its contractual duties. Furthedcean View asserts that QBEnoat be heard to complain that

this litigation is premature when it never sought a stay or abatement of this action to force



compliance with any outstanding post-loss dutied & permit it an opportunity to investigate
the additional claimed damages.

QBE responds that summary judgment is lpigied by factual issues as to whether Ocean
View fully complied with its post-loss duties before filing suBeeQBE’s Resp. at 16-17. QBE
further argues that it had no dutyseek a stay or abatement of this action in order to demand
Ocean View's compliance. In reply, Ocean Viasserts that QBE is attempting to use the
policy as both a “sword and shiglih order to defeat recoverySeePl.’s Reply a8-9. It again
emphasizes that QBE could have, butritl request a stay of the litigation.

Il. QBE’s Summary Judgment Motion

QBE has moved for a summgundgment determination that Ocean View is not entitled
to coverage to ensure “matching” tuniformity” in repairs and replacementsSee QBE’s
Partial Motion for Summary Judgme[ECF No. 33], at 5-7 (“QB’s Mot.”). “Matching” and
“uniformity” in the property insurance industryeadirected to situations in which replacements
to physically damaged materials do not matwoh existing undamaged materials. QBE argues
that the policy provides coveaga only for “directphysical loss or damage” and does not cover
the replacement of undamaged property in order to ensure “matching” or “uniformity.” QBE
points out that no Blida statute requires this of the insurer, except in the case of homeowner’'s
policies. Ocean View's policy is a comroml residential insurance contract, not a
homeowner’s policy.

In response, Ocean View argues that the policy does not specifically address the issue of
“matching” and that QBE’s corporate repeagative, Timothy O’Brien, testified during
deposition that QBE’s custom and practice ip&y for “matching” in some situationsSee
Ocean View’'s Response to Partial Motion fon®oary Judgment [ECF No. 43], at 3-14. Ocean
View also points to the fourth prong of thedds Payment” provision, which provides that QBE
may, at its option, repair or replace with “prayeof like kind and quality.” According to Ocean
View, this “matching” provision should not be limited to situations in which the insurer opts to
repair the property itself, but logically shoulddsdended to cover situations in which the insurer
elects to pay the cost of the repairs as wellegithat the insured will want to create a matched
and uniform appearance when conducting its ownirepd-urther, Ocean View contends that
the policy should be interpreted in light ofdirstry usage and customwhich recognizes that
“matching” is appropriate under some cingstances as a matter of indemnity.



In reply, QBE again emphasizes that the gotinly provides coverage for actual loss or
damage, not for “matching."SeeQBE’s Reply at 2-5. QBE argues that the “Loss Payment”
provision does not provide otherwisit obligates the insurer to use materials “of like kind and
guality” only where the insurer opts to repairreplace the damaged property itself. QBE did
not make that election here. Further, QB&htends that Ocean View may not rewrite the
policy’s terms by reference to purportedlustry custom or inapplicable case law.

The second portion of QBE’s summary judgrhmotion concerns whether Ocean View
is entitled to coverage based upon RCV versus AG¥eQBE’s Mot. at 7-9. QBE argues that
Ocean View may not obtain RCV benefits here bseddcean View has nagpaired or replaced
the allegedly damaged items. According to QBte insurance contract in this case provides
RCV coverage only after “the lost or damagedperty is actually refpr@d or replaced,” and
even then only if “the repairs or replacemengisd made as soon assenably possible after the
loss or damage.”

Ocean View responds that QBE paid itsiah claim on a RCV basis in June 2006 even
though no repairs had been made by the iasaral, accordingly, QBE must pay on that basis
now. SeePl.’s Resp. at 14-17. Ocean View insists that because “it is QBE’s practice to pay for
replacement cost benefits up front if the damagad needs to be repaired/replaced,” it must do
so with regard to Ocean Viewalditional claims of damageéee idat 15. According to Ocean
View, under these circumstances QBE has waikedright to require the insured’s strict
compliance with the policy. Ocean View also arguethe alternative that even if recovery is
limited to ACV benefits, QBE is required under thaluation” provision of the policy to cover
the cost of replacing glass wislafety glazing material as requdrby law. Ocean View contends
that in hurricane zones such as Broward County, windows and doors must be replaced with
“impact rated” glass, which may require windoarsd doors containing safetyazing material.
Ocean View asserts that there is at least a genuireea$gact as to whetherdhis the case here.

QBE replies that insurance coverage canbet expanded via wav or estoppel.
SeeQBE’s Reply at 6-9. QBE also maintains thahder the policy’s plain terms, where an
insured has not elected to make the repawserage is provided on an ACV, as opposed to
RCV, basis. Moreover, as to Ocean View'$esaglazing argument, QBE points out that the
“Replacement Cost” provision of the policy does piaitvide coverage for any additional costs of
repair or replacement attributable to requirermemposed by law or ordinance. Further, QBE



argues, the federal provisionquering safety glazing on glageake clear that safety glazing

glass is not the same as high wind impact resistant glass and that safety glazing is designed for
another purpose entirely — namely, as the fddeygulations state, to reduce or eliminate
unreasonable risks of injury or death when giagsoken by human contact, not by high winds.
Thus, according to QBE, the policy’s referencesafety glazing glass does not apply to require
coverage on a RCV basis where Ocean \hia® not yet undertaken the repairs.

LEGAL STANDARD

Under Federal Rule of CiviProcedure 56, “summary judgnt is appropriate where

there ‘is no genuine issue as to any material fact’ and the moving party is ‘entitled to a judgment
as a matter of law.” See Alabama v. North Carolind30 S. Ct. 2295, 2308 (2010) (quoting

Fed. R. Civ. P. 56(a)). “Summary judgment is particularly suited to cases of insurance coverage
because the interpretation of aitten contract is a matter ofvato be decided by the court.”

Int'l Ship Repair & Marine Servs., Inc. v. N. Assur. Co. of ,An011 WL 5877505, at *4

(M.D. Fla. Nov. 23, 2011).

At the summary judgment stage, the Comst view the evidence in the light most
favorable to the nonmoving parsee Adickes v. S.H. Kress & C898 U.S. 144, 158-59 (1970),
and it may not weigh conflicting evidente resolve disputed factual issuesg Skop v. City of
Atlanta, Ga, 485 F.3d 1130, 1140 (11th Cir. 2007). Yehere the record as a whole could not
lead a rational trier of fact to find in the nonnaov's favor, there is no geine issue of fact for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio Codfg5 U.S. 574, 587 (1986).

“[O]nce the moving party has met its bundef showing a basis for the motion, the
nonmoving party is required to ‘go beyond the pleadings’ and present competent evidence
designating ‘specific facts showing thitere is a genuine issue for trialUnited States v.
$183,791.00391 F. App’x 791, 794 (11th Cir. 2010) (quoti@glotex Corp. v. Catretd77 U.S.

317, 324 (1986)). Thus, the nonmoving party “may not rest upon the mere allegations or denials
of his pleadings, but [ ] must set forth specifacts showing that there is a genuine issue for
trial.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986) (citation omitted). Mere
“metaphysical doubt as to the material facts” will not suffiddatsushita 475 U.S. at 586.
“Likewise, a [nonmovant] cannot defeatnsmary judgment by relying upon conclusory
assertions.”Maddox-Jones v. Board of Regents of Univ. of Gep2d1 WL 5903518, at *2

(11th Cir. Nov. 22, 2011).



LEGAL ANALYSIS
Upon careful consideration, the Court finds that Ocean View is entitled to summary

judgment on QBE’s second and third affirmative defenses. The Court also finds that QBE is
entitled to summary judgment as to the principlémétching,” as well as to the issue of RCV.

Below, each issue is addressed in turn.

l. QBE’s Second Affirmative Defense

Ocean View is entitled to summary judgrmes to QBE’s second affirmative defense
because, under the plain language of the policgad View fully complied with the “Duties In
The Event Of Loss Or Damagafrovision. Under Florida law,“insurance contracts are
construed in accordance with thiin language of the policies bargained for by the parties.”
Auto-Owners Ins. Co. v. Andersatb6 So. 2d 29, 34 (Fla. 2000)Vhere the policy language is
plain and unambiguous, no special rule of consisnoor interpretatiorapplies, and the court
should give the plain language the contract the meang it clearly expresses.N. Pointe Cas.
Ins. Co. v. M & S Tractor Servs., In62 So. 3d 1281, 1282 (Fla. 2d DCA 2011). “Courts are
not free to rewrite an insurance policytoradd terms or meaning to itRoyal Ins. Co. v. Latin
Am. Aviation Servs., Inc210 F.3d 1348, 1351 (11th Cir. 20068ge also Heritage Ins. Co. of
Am. v. Cilang 433 So. 2d 1334, 1335 (Fla. 4th DCA 1983)ffen the terms of an insurance
policy are clear and unambiguous the terms mustppdied as written, the court not being free
to reshape the agreement of the parties.”).

Here, QBE argues that Ocean View failechttify it of the additional claimed damages
prior to filing suit and that there is at leastiasue of fact as to vether Ocean View provided
prompt notice to the insurer of the claimed dges The Court finds €@an View did all that
the policy demanded of it. The insurance catiran the “Duties In The Event Of Loss Or
Damage” provision, required Ocean View to provide QBE “prompt notice” of any “loss or
damage” and to “[ijnclude a desation of the property involved.’'SeeForm CP 00 17 04 02 of
the Policy, at 9. Ocean View complied. Indeé is undisputed that Ocean View contacted
QBE between October 25 and 29, 2005 to notify the insurance company of its “loss” from

% Because this Court sits in diversity in thase, it must apply the law of the forum state,
which is Florida. See Living Legends Ret. Ctn¢. v. Lexington Ins. Cp208 F. App’x 805, 807
(11th Cir. 2006)(“The district court ruling in this castirned on the interpretation of an
insurance contract. Since the court was sittindiwersity, it applied the law of the forum state,
Florida.”).



Hurricane Wilma, which descended on South iBlBpron October 24, 2005.Further, it is
undisputed that Ocean View’ssl® notice identified roof, buildg, and glass damage to the
condominium.

Upon receiving this information, the “Mias In The Event Of Loss Or Damage”
provision entitled QBE to fully investigaten@ to make a host of demands upon Ocean View.
QBE could have requested of Ocean View “complete inventories of the damaged and
undamaged property,” including “quiities, costs, valuesnd amount of loss claimed.”
SeelForm CP 00 17 04 02 of the Policy, at 9. Q&&uld have requested of Ocean View an
opportunity “to inspect the property proving tless or damage and examine [its] books and
records” and also “to take samples of dgethand undamaged property for inspection, testing
and analysis, and . . . to make @spfrom [its] books and recordsSee id.at 10. QBE could
have requested of Ocean Viéw signed, sworn proof of lossontaining the information we
request to investigate the claimSee id. And, QBE could have regsted of Ocean View the
opportunity to “examine any insured under oathijlevhot in the presence of any other insured
and at such times as may be reasonably refjualgout any matter relating to this insurance or
the claim, including an insed’s books and recordsSee id.

Sansone inspected the property on Novem#) 2005 and April 25, 2006, but QBE made
no requests for more particularizewentories of damages. Norddit ask to further inspect the
premises or to review Oceafiew’s books and records. Nalid it ask to obtain any signed
statements or to examine any insured under olttleed, no such requests were outstanding at
any time before Ocean View filed sufbeePl.’s SMF 1 45-52; QBE’'s RSMF {1 45-52.

In short, the policy requiredcean View to provide propt notice of the “loss or
damage.” It did so by informing QBE of the tHgane Wilma “loss.” The insurance contract
required no more. QBE had a full and fair ogpoity to investigate the damage from the
windstorm loss and to request additional infaiorafrom Ocean View, but failed to fully do so.
SeePl’'s SMF 1 45-52; QBE’'s RSMF 11 45-52. Absent such, Ocean View was under no
obligation to give QBE notice dhe additional claimed damageddre filing suit. While it may
not make sense to QBE that an insured can guimtice of a loss, redee payment for claimed
damages, and then years later run into court claiming millions of dollars in additional damages,
that is not this Court’s concerrSee Deni Assocs. of Fla., Inc. v. State Farm Fire & Cas. Ins.
Co, 711 So. 2d 1135, 1139 (Fla. 1998) (“As a cowd,cannot place limitations upon the plain



language of a policy [ ] simply because we rtfagk it should have been written that waysge
also Green v. Life & Health of Am704 So. 2d 1386, 1391 (Fla. 1998) (“parties are free to

contract even though either side may get whatstout to be a ‘bad bargain,” and a court may
not “substitute [its] judgment for that of parties the contract in ordeto relieve one of the
parties from apparent hardships of an improvident bargain”) (citation omitted). This Court is
obliged to enforce the plain policy language as writ&s® Prudential Prop. & Cas. Ins. Co. v.
Swindal 622 So. 2d 467, 473 (Fla. 1993) (court cannadigially rewrite aninsured’s policy,”

as “contracts of insurance must be construed sgrtieg to the plain laguage of the policies as
freely bargained for by the parties”). Therefaitee Court must grant Ocean View’s motion of
summary judgment as to QBESecond affirmative defense.

I. QBE’s Third Affirmative Defense

For like reasons, Ocean View is also entittedsummary judgment as to QBE’s third
affirmative defense. The policy provides thatinsured may bring guagainst QBE unless the
insured has fully complied with the policy’s coverage terr8geForm CP 00 90 07 88 of the
Policy, at 1. In its third affirmative defenbased on this provision, QBE contends that Ocean
View may not recover under thmlicy because it did not, prior fding suit, notify QBE of the
additional claimed damages and failed to per@BE an opportunity to investigate such
additional damages. Thus, again, QBE is argtinag Ocean View failed to comply with the
“Duties In The Event Of Loss Or Damage” praion. For the reasonsag¢d above, however,
the Court has already rejectedstrgument based on the polisyplain language as applied to
the undisputed facts. QBE points to no othdicggrovision with which Ocean View allegedly
failed to comply. Accordingly, the third affiriae defense fails and Ocean View is entitled to
summary judgment.

lll.  Policy Coverage for “M atching” or “Uniformity”

On this issue, summary judgment for QBE@aguired because the plain language of the
policy does not afford coverageaasure “matching” or “uniformityin repairs. In reaching this
conclusion, the Court follows the reasoning $frasser v. Nationwide Mutual Insurance
Company 2010 WL 667945, at *1 (S.CFla. Feb. 22, 2010). IStrasser the district court
considered analogous policy language and fouatlttie insurer did not have a duty to match

under the insurance policgee id.



Here, QBE argues that the policy providesvarage only for “direct physical loss or
damage” and does not cover the replacement ofrnaged property to ensure “matching.” The
Court agreesSeeFForm CP 00 17 04 02 of the Policy,lat In fact, the policy makes no mention
of “matching” at all. The dsest it comes is in the “Lo$syment” provision, which obligates
the insurer to use materials “of like kind and qyak- but only where the insurer opts to repair
or replace the damaged property itsé@ke idat 10. QBE did not makidat election here.

Moreover, as QBE emphasizes, no Floridatwge requires the insurer to provide
coverage for “matching,” except in the case of homeowner’'s poliGes Strasse2010 WL
667945, at *1 (observing that Fl&tat. 8 626.9744 applies ontg homeowner’'s policies).
Ocean View's policy here is a commercial desitial insurance contract, not a homeowner’s
policy. See, e.g.Form CP 00 17 04 02 of the Policy, at 1 (identifying coverage for
“COMMERCIAL PROPERTY "). Therefore, the statute does not applyee Strasse010
WL 667945, at *1. Absent any controlling prowasiof law directing othavise, then, the Court
must once again follow the policy’s clear langaawhich does not cover “matching.”

Nevertheless, Ocean View contends that the optional “matching” directive in the “Loss
Payment” provision should not be limited to sttaas in which the insurer elects to repair the
property itself, but logically shodlbe extended to cover situations in which the insurer chooses
to pay the cost of the repairs as well, giveat tihe insured will want to create a matched and
uniform appearance when conducting its own raepaifurther, Ocean View contends that the
policy should be intemeted in light of industry usagand custom, which recognizes that

“matching” is appropriate under somectimstances as a matter of indemflityThe Court

* As a matter of industry custom and fiee, estimates may include coverage for
“matching” with regard to “[a]ny continuous rwf an item or adjoining area” where materials
such as painting, wallpapering, siding, geting, and roof tiles are involvedseeSansone Dep.
at 65-66; QBE’s Reply at 5. In granting summpnpudgment here, the Court does not hold that
“matching” isnever appropriate. To the contrary, thew@t merely holds that the unambiguous
language of this insance policy does natequire it in all circumstances. In this regard, the
Court emphasizes that “the parties to areagrent are bound by the contract into which they
enter, not according to the corttaal obligations of others.Shaw v. Nat’'| Union Fire Ins. Co.
of Pittsburgh, Pa. 605 F.3d 1250, 1255-56 (11th C#010). And, “[a]lthough Florida law
permits [the Court] to ‘consider established custom and usage in the insurance industry,” [the
Court] will not make the péies to one contract abidiy the terms of another.See id.(citation
omitted). Nevertheless, QBE should ensure c@efar “matching” consistent with standard
industry practice where repairs concern “anyticmous run of an item or adjoining area” for
materials such as painting, wallpapeyi siding, carpeting, and roof tiles.



rejects these arguments. Both arguments invite the Court to do violence to the policy’s plain
terms. This Court declines. Accordingly, suamnjudgment on the issue of “matching” shall
be rendered in favor of QBE.

IV.  Replacement Cost Value Coverage

QBE is entitled to summary judgment on tlasue because the insurance contract does
not require it to provide coverage on a RCV bashs QBE correctly gues, the policy plainly
provides RCV coverage only after “the lost damaged property is actually repaired or
replaced,” and even then only if “the repairsrgplacement[s] are made as soon as reasonably
possible after the loss or damageSeeForm CP 00 17 04 02 of the Policy, at 14. Here, the
repairs have yet to occur; therefattee policy does not afford RCV coverageéigain, where the
policy is plain, the Courtannot rewrite it.

Ocean View contends, however, that QBE has waived its right to require strict
compliance with the policy’s terms because QBEviously paid on a RCV basis in June 2006
and “it is QBE’s practice to pdpr replacement cost benefits up front if the damaged item needs
to be repaired/replaced3eePl.’s Resp. at 15. This argument lacks merit. In Florida, the law is
clear that coverage may not be axged through waiver or estoppetee, e.g., Lloyds Under-
writers at London v. Keystone Equip. Fin. Co2b So. 3d 89, 92 (Fla.R-IDCA 2009) (“Florida
law holds that the doctrines of estoppel andveracannot be applied to create or extend
insurance coverage.”).

Ocean View also argues in the alternativat tii recovery is limited to ACV benefits,
QBE is required under the “Valuation” provisia the policy to covethe cost of replacing
glass with safety glazing material as reqditey law. The Court i1t persuaded by this
argument either. The “Replacement Cost” provisibthe policy plainly stas that “[tjhe cost
of repair or replacement does notlude the increased cost dititable to enforcement of any
ordinance or law regulating the constian, use or repair of any propertySeeForm CP 00 17
04 02 of the Policy, at 14. Moreover, the relevardvisions of fedetaaw make clear that
safety glazing glass is not thensaas high wind impact resistanags, and that &ty glazing is
designed for another purpose entirely — namelythasfederal regulationstate, to “reduce or

eliminate unreasonable risks of death or seriojigy to consumers when glazing material is

® To the extent there are covered damagéiset@oof that have already been the subject
of repairs, QBE obviously would be requiredotovide RCV benefitfor those repairs.



brokenby human contact.” Seel6 C.F.R. § 1201.1(a) (emphasigpplied). Thus, the policy’s
reference to safety glazing gkadoes not require QBE to coube cost of high wind impact
resistant glass here. Accordingly, the Coult amter summary judgment in favor of QBE on
the RCV issue.
CONCLUSION
As explained above, the Court concludbat Ocean View is entitled to summary

judgment on QBE’s second and third affirmatidefenses, and QBE is entitled to summary
judgment on the issues of “matching” and RCV. Accordingly, it is he@BRPERED and
ADJUDGED that Ocean View’s Corrected Motionrf@ummary Judgment [ECF No. 41] and
QBE’s Partial Motion for Summary Judgment greding “Matching” or “Uniformity” and
Replacement Cost Value [ECF No. 33] @RANTED IN PART .

DONE and ORDERED in chambers at Miami, Florida on December 22, 2011.

[RAS
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ROBERT N. SCOLA, JR.
UNITED STATES DISTRICT JUDGE
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