Ocean View Towers Association, Inc. v. QBE Insurance Corporation Doc. 81

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-60447-Civ-SCOLA
OCEAN VIEW TOWERS
ASSOCIATION, INC.
Plaintiff,
V.
QBE INSURANCE CORP.,

Defendant.
/

ORDER ON OBE INSURANCE CORPORATION'S MOTION
FOR RECONSIDERATION OF PORTION OF ORDER ON
CROSS MOTIONS FOR SUMMARY JUDGMENT [ECF No. 78]

THIS MATTER is before the Court QBE Insurance Corporation’s (“QBE”) Motion for
Reconsideration of Portion of Order on Crd4stions for Summary Judgment. The Court has
carefully considered the Motion, éms otherwise fully advised ithis matter. For the reasons
more fully set forth below, the Court cdades that the Motioshould be denied.

This case arises from windstorm damagstained by Ocean View to its condominium
towers during Hurricane Wilma in October 2008Both parties filed motions for summary
judgment and, on December 22, 2011, the Court enisré€dder Granting in Part Ocean View’s
Corrected Motion for Summaryudgment and QBE’s Motion for Partial Summary Judgment
(ECF NO. 66).

After appearing at a calendar call oed@mber 27, 2011 and announcing ready for trial
and after being told the casas the number one case for ltoa Tuesday, January 3, 2012 at
9:00 a.m., QBE filed this motion on Fridajternoon, December 30, 2011. In its Motion for
Reconsideration, QBE takes no issue with ¢bart’s ruling grantingts motion for summary
judgment in part. QBE claims, however, that tourt’s order granting Ocean View’s Corrected
Motion on QBE’s second and third affirmative defes - which are premised on Ocean View's

alleged failure to comply with the policy’s postsk obligations prior to filing this law suit — was
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wrongly decided. In support of its Motion f&econsideration, QBE cites numerous opinions
from the Southern District of Florida in cases involvihgs very same Defendarnt none of
which were cited by QBE in its Response te thorrected Motion for Samary Judgment. It
boggles the mind to consider how BBould not be aware of opiniomsits own casefrom the
same federal district court and yet not cite éhogses until after receiving an adverse ruling from
the court.

QBE argues reconsideration is warrantesellaupon "manifest error" because the Court
failed to consider certain decisions that, according to QBE, require insureds to submit
supplemental claims and allow for investigatmnthe insurer before suit may be brought. The
court finds that the cited decisions are inapposite. Each of them concerned requests for appraisal
and declaratory relief, and their decisions wereeteith to the nature of the relief requested and
the specific policy language appearing in the aigat section of the insurance contract. Ocean
View does not seek an appraisal and has nodaskedeclaratory relief. Instead, Ocean View
has filed suit for breach of contract. QBE citesdecision holding that the insured must submit
a supplemental claim before bringing suit whexe here, the insured alleges breach of contract
and has not sought an appraisaldeclaratory relief as toowerage under the policy. QBE
cannot establish "manifest errdsy directing the Court to case hatities that are not on-point.

In Horizons Condominium Ass’n, Inc. v. QBE Ins. Co2§00Q7 WL 294230 (No. 6:06-cv-418-
Orl-19JGG), Chief Judge Patricia Fawsett of thelde District of Florda denied a motion to
dismiss filed by QBE based upon its claim ttia¢ plaintiff had failed to comply with the
policy’s post-loss obligations prido filing this law suit. Thatase involved a breach of contract
action, not an action for dectdory relief or appraisal.

QBE also cannot demonstrate any "manifestréfyecause, in this casthe Court simply
followed the plain language of the policy. T@eurt reached the conclusion that Ocean View
complied with its post-loss duties, despiige fact that Ocean View never submitted a
supplemental claim before filing suit, becausehing in the policy's plain language required
Ocean View to do anything more than provide the initial notificatiothef"loss,” which it
unquestionably did in the days after Hurricane VdilmThat QBE failed to fully exercise its
investigatory rights cannot be blamed on OceasWor this Court. Although QBE argues that
"the Court's order essentially abolistibs concept of a supplemental clairsgeMot. at 7, this
is hyperbole. The Court followed the laand interpreted the unambiguous policy terms



according to their plain meaning. If QBE is unsaddfivith this result, it can only blame itself.

If QBE wanted to ensure a contrary resiilshould have included a provision in its policies
expressly requiring insureds to submit supplemengng as a prerequisite to bringing suit. It
failed to do so, and this Court will not raterthe policy for QBE after the fact.

Even if all of this were not so, QBE stillonld not be entitled to reconsideration. The
very case QBE cites for the legal standard maless that reconsideratios appropriag only in
very limited circumstances, such as "where, for example, the Court has patently misunderstood a
party, where there is an intervening changeantiolling law or the fas of a case, or where
there is manifest injustice.See Vila v. Padrgn2005 WL 6104075, at *1 (S.D. Fla. Mar. 31,
2005). "Such problems rarely aiand the motion to reconsiddrould be equally rare.See id.
(citation omitted). Here, the Court has nosuamderstood QBE; it simply disagrees with QBE's
arguments. QBE does not argue that there hasdmgerelevant intervening change in law, and
the Court is not aware of any. And, there is'manifest injustice” here. Requiring QBE to live
with, and abide by, the bargain that it made v@itean View in the insurance contract does not
approach an "injustice" of any sort.

Further, in order to obtaireconsideration, "the party must dwre than simply restate its
previous arguments, and anygaments the party failed to raise in the earlier motion will be
deemed waived."See id "[A] motion for reonsideration should not hesed as a vehicle to
present authorities available at the time of th&t filecision or to reiterate arguments previously
made." See id(citation omitted). Much of QBE's Motion is devoted to raising arguments it has
already made. Indeed, in responding taimliff's Motion for Summary Judgment, QBE
presented variations of the same arguments u@&rFidelity & Guaanty Co. v. Romayr44
So. 2d 467 (Fla. 3d DCA 1999), afwhlindo v. ARI Mutual Insurance C&203 F.3d 771 (11th
Cir. 2000). Even though the Court did not disahese cases in its Summary Judgment Order, it
has already considered and regecthem and their concomitant arguments. The Court need not
discuss every case cited by the parties espeaidire the cases addeedifferent factual and
legal issues. What time QBE does not devotel@shing arguments previously made, it spends
making arguments it could have presented, butmaide For instance, unlike the cases to which
QBE cites, QBE never made a justiciability ripeness argument based upon Ocean View's

alleged failure to satisfy preconditions to suit. Malt it seek to stay or simiss this litigation at



any point on that basis. Such arguments, évtrey were applicable here (and the Court does
not find them so), would be deemed waived.

In sum, QBE fails to show that it is dlgd to reconsideratiobased upon any "manifest
error" in the Court's SummarJudgment Order. Instead, the Motion does no more than
demonstrate that QBE disagrees with the Coua'sision. That willnot do here; "it is an
improper use of the motion t@consider to ask the Court tethink what the Court already

thought through -- rightly or wrongly.See id(citation and alterations omitted)

CONCLUSION

It is herebyORDERED and ADJUDGED that QBE’s Motion for Reconsideration [ECF
No. 78] isDENIED.

DONE and ORDERED in chambers at Miami, Florida on January 1, 2012.

ROBERT N. SCOLA, JR.
UNITED STATES DISTRICT JUDGE
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Counsel of record



