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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-62628-Civ-SCOLA

RUTH MUZUCO,
Plaintiff,

VS.

RESUBMITIT, LLC et al.,

Defendants.
/

ORDER ON MOTIONSTO DISMISS
THIS MATTER is before the Court upon tiMotions to Dismiss [ECF Nos. 16, 17],
filed by Re$ubmitlt, LLC and BSG Financialoffether, the “Re$ubmitlt Defendants”), and
BankAtlantic. For the reasons explained below, the Re$ubmitlt Defendants’ Motion to Dismiss

is denied, and BankAtlantic’s Mion to Dismiss is granted jpart and denied in part.

Factual Backgr ound?

Plaintiff Ruth Muzuco fild this putative class actidawsuit based upon Defendants’
alleged debt collection practices. The Complagetks damages for alleged violations of the Fair
Debt Collection Practices Act (“FDCPA”) anithe Federal Electronic Funds Transfer Act
(“EFTA"), as well as for conversion, unjusnrichment, and civil conspiracy.

The allegations of the Complaint arise fraefendants’ handling of a returned check
written by the Plaintiff. In December 2010, Plaintffote a check to her attorney that was to be
paid from her Bank of America account. Thesck was deposited witthe attorney’s bank,
BankAtlantic, but it was returnegnpaid due to insufficient fundsTypically when a check is
returned for insufficient funds, the writer’srdareturns the check the depositor's bank, which
in turn gives it back to the depositor. Instlicase, however, BankAtlantic allegedly employed a
different procedure. According to the Compta BankAtlantic entered into a contractual
arrangement, and formed a jowenture, with the Re$ubmitlt Bendants to collect debts for

returned checks on behalf BankAtlantic customers.

! The Court takes these facts from the Complaidt @assumes their truth for purposes of deciding
these Motions pursuant to Federal Rule of Civil Procedure 12(b$€&g¢. Cinotto v. Delta Air Lines Inc.
674 F.3d 1285, 1291 (11th Cir. 2012).
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Under this agreement, BankAtlantic alldgewould send all account holders a mailing
that announces their enrolimentancheck recovery service rioy the Re$ubmilt Defendants.
The account holders did not have to respond to the mailing in any way; the enrollment was
automatic. After enroliment, BankAtlanticowld automatically send any returned check
deposited by a BankAtlantic aaout holder to Re$ubmitlt for dection. In the process of
attempting to collect the debts, the Re$ubmi#éfendants assessed a fee upon the writers of bad
checks and then shared those fegh BankAtlantic.

In this case, pursuant to the agreemedescribed above, BankAtlantic allegedly
forwarded Plaintiff's returned check to Re$ubmititho made a second attempt to collect from
Plaintiff's bank account. Plaintiff alleges thie Re$ubmitlt Defendants communicated with
her bank, Bank of America, to determine whethbe had sufficient funds in her account to
cover the representment. Upon representntewever, the original check was again returned
for insufficient funds.

At the same time, the Re$ubmitlt Defendantsgadly initiated an automated electronic
funds transfer, in the form @ain electronic check, from Plaifits bank account, in the amount of
$50. The electronic check appeared to be ftben Plaintiff and madg@ayable to Plaintiff’s
lawyer, the BankAtlantic accouhblder. The memo portion of the check read, “NSF FEE FOR
CHECK 378,” which was the number of the returcbeéck, and the signature line contained the
following:

RESUBMITIT, LLC 866-860-5906
Authorized by your depositor

No signature necessary
Pre-authorized by your account holder

According to the Complaint, ftber Plaintiff nor her lawyeractually authorized the $50
electronic check, which cleared Plaintiff's account and was subsequetrattgd between the
Re$ubmitlt Defendants and BankAtlantic.

Through these acts, Plaintiff alleges tlsfendants’ actions violated the FDCPA and
EFTA and amounted to convess unjust enrichment, and diconspiracy. The Re$ubmitlt
Defendants move to dismiss the FDCPA and EETams, as well as the unjust enrichment and

civil conspiracy counts. BankAtlantiesks dismissal of éhentire Complaint.



L egal Standard
When considering a motion to dismiss undeddfal Rule of Civil Procedure 12(b)(6),

the Court must accept all of the Complaint’s allegations as toastraing them in the light most
favorable to the plaintiff.Pielage v. McConnell516 F.3d 1282, 1284 (11th Cir. 2008). Under
Federal Rule of Civil Procedure 8, a pleadingdhenly contain “a short and plain statement of
the claim showing that the pleader is entitled tefé Fed. R. Civ. P. &)(2). “[T]he pleading
standard Rule 8 announces does not requireifel@ttactual allegations,’ but it demands more
than an unadorned, the-defendant-unlawfully-harmed-me accusatigshcroft v. Igbal
556 U.S. 662, 678 (2009). The plaintiff must therefarticulate “enough facts to state a claim
to relief that is pdusible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

“A claim has facial plausibility when the ahtiff pleads factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 678. “The plausibility standarchat akin to a ‘probability requirement,’ but
it asks for more than a sheer possibilitgt a defendant has acted unlawfullyd. “Threadbare
recitals of the elements of a cause of acteupported by mere conclusory statements, do not
suffice.” Id. Thus, a pleading that offers mereabiels and conclusions” or “a formulaic
recitation of the elements of a cause of action” will not survive dismisSaé Twombly
550 U.S. at 555. “Rule 8 marks a notable geterous departure from the hyper-technical,
code-pleading regime of a prior era, but it doesunlock the doors of sikcovery for a plaintiff
armed with nothing more than conclusionggbal, 556 U.S. at 679.

Where the allegations “possess enough hefSuggest a plausible entitlement to relief,
the case may proceedwombly 550 U.S. at 557. “[T]he standard ‘simply calls for enough fact
to raise a reasonable expectation that discovery will reveal evidence’ of the required element.”
Rivell v. Private Health Care Sy$20 F.3d 1308, 1309 (11th Cir. 2008). “[O]f course, a well-
pleaded complaint may proceed even if it strikesary judge that actual proof of those facts is
improbable, and ‘that a recovasyvery remote and unlikely.” Twombly 550 U.S. at 556.

L egal Analysis

The Court finds the Complaint adequately plednost respects. The Plaintiff shall be
given leave to specifically allege that Barikaktic is “debt collector” under the FDCPA.
Otherwise, Plaintiff has pperly stated a claim under ehFDCPA, the ETFA, and for

conversion, unjust enrichmernd civil conspiracy.



A. Fair Debt Collection Practice Act

The Court finds that Plaintiff's claim under the FDCPA should ®tdismissed with
prejudice. Plaintiff has pperly alleged an unlawful tldfparty communication and has
properly alleged facts that may establish Bank#titaas a “debt collector.” The Court will
permit Plaintiff leave to amend in order to expngsstlude the allegation that BankAtlantic is a
“debt collector” under ta FDCPA, however.

1. Unlawful Third-Party Communications under the FDCPA

Defendants first argue that they are fiable under the FDCPA, section 1692c(b),
because Plaintiff fails to allegen unlawful communication between them and a third party in
connection with the collection @f debt. Section 1692c(b) provalén relevant part, that:

without the prior consent of the consunggren directly to the debt collector, or

the express permission of a court adfmpetent jurisdiction, or as reasonably

necessary to effectuate a postjudgmadigial remedy, a debt collector may not

communicate, in connectionitw the collection of any d#, with any person other

than the consumer, his attorney, ansumer reporting agency if otherwise

permitted by law, the creditor, the attorna&fythe creditor, or the attorney of the
debt collector.

15 U.S.C. § 1692c(b). The Complaint alletfest “Defendants Re$ulitit and BSG unlawfully
communicated with the Plaintiffisank — Bank of America — in @fation of seabn 1692c(b)[.]”
Compl. T 52.

Defendants move to dismiss, arguing thadedt collector's communications with the
debtor’s bank are not considered improperdtiparty communications under the FDCPA, where
a check has been returned for insufficient funB#& Mot. at 6. Relying on a twenty year old
case from the District of South DakoRearce v. Rapid Check Collection, IN€38 F. Supp. 334
(D.S.D. 1990), Defendants advartbe policy argument that the FDCPA was not meant to bar
the type of communications here becausgofjtacting the bank on which an NSF check was
drawn is not an illegitimate collection practiggyr is it an invasion of the debtor’s privacy,
because the bank knows the balances and aesivdf its customers’ accounts and a debt
collector could reasonablbelieve that the payor bank ynée obligated upon the instrument
prepared by its account held” BA Mot. at 7.

In Pearce a debt collector contacted both the plaintiff and her bank, threatening suit if
the outstanding debt, stemming from two bad cheeks, not promptly pdi The district court

found that “the bank in this case can hardlycbasidered a third party,” within the meaning of



section 1692c(b).Pearce 738 F. Supp. at 337. In reachititat conclusion, the court relied
upon legislative history suggesj the FDCPA was intended toepent a debt collector from
contacting “third persons such as a consten&iends, neighbors, relatives, or employer,”
because “[s]uch contacts are nagilenate collection practices and result in serious invasions of
privacy, as well as the loss of jobsld. (citation omitted). In view of such purposes, the court
concluded that no FDCPA violation had occurregduse “[t]he letter imssue was sent to the
same bank on which the bad checks were wrigenthere [was] no chandkat the letter was
used to embarrass the plaintiff, and no chanceahatvasion of privacer loss of employment
could occur.”1d.

This Court declines to followearce “As with any question oftatutory interpretation,”
this Court must “begin by examining the texttioé statute to determine whether its meaning is
clear.” See Harry v. Marchant291 F.3d 767, 770 (11th Cir. 2002). Here, unless the debtor
consents, section 1692c(b) pratsbany debt collector from eomunicating, for debt collection
purposes, with “any person other than the consunie@attorney, a consumer reporting agency if
otherwise permitted by law, the creditor, the attorakthe creditor, or the attorney of the debt
collector.” 15 U.S.C. § 1692c(b). Defendantsndd argue that they are among the specifically-
listed parties to whom communications are alldweader the statute. Instead, their argument is
one of policy, based on the EIPA’s purported purposes.

The statutory provision’s mearg is plain, however. Asvritten, it permits a debt
collector to communicate with onlyertain expressly named third parties, absent consent of the
debtor. Under “the time-honed maxim of constructiorexpressio unius est exclusio alterius
the inclusion of specific things impliesetlexclusion of thosaot mentioned[.]” See Cast Steel
Prods., Inc. v. Admiral Ins. C0348 F.3d 1298, 1303 (11th 2003). f@wlants’ argument fails
because “debtor’s bank” is nivicluded, in section 1692c(b), among the third parties to whom a
debt collector may permissibly communicat&he language of the provision is clear and
unambiguous; and absent any ambiguity, the Chds no occasion to resort to legislative
history, as did the district court ipearce See In re Pascher296 F.3d 1203, 1207 (11th Cir.
2002)(“we need not resort to extrinsic evidence, sashegislative history, to discern a statute’s
meaning if the statute’s language is unambiguoldijted States v. Steel#47 F.3d 1316, 1318
(11th Cir. 1998) (“Where the language Congret®se to express itgitent is clear and
unambiguous, that is as far as ge@to ascertain its intent[.]”).



Further, irrespective of theearcedecision’s wisdom, the fagtat issue there are not on
all fours with those at play here. Rearce the defendant debt collec filed criminal charges
against the plaintiff over two bad checks, b glaintiff was acquitted based on the argument
that her bank should have coed the overdrawn checksPearce 738 F. Supp. at 336.
Thereatfter, the defendant debilector sent a letter to plaifitiand her bank, threatening civil
suit if the debt was not paidld. Within that unique set of facts, the court found that the
defendant debt collector had “legitimate reasonddotact the plaintiff's bank because, given the
plaintiff's successful defense the criminal case, “the defendacould reasonably have thought
that the bank was at least partly liable for the money oweddt.’at 337. To deem the bank a
third party under the FDCPA would, according to dngrict court, have the effect of “ignoring
[the bank’s] possible involvement in the case, asgopossibly liable, at least to the plaintiff, on
the claim of the defendant.ld. Clearly, this case prests no comparable situation and, for this
reason as well, the Court finds no occasion to appbrcehere.

2. VicariousLiability under the FDCPA

The Court finds that Plaintiff may seekhold BankAtlantic vicawusly liable under the
FDCPA. BankAtlantic argues thatcannot be held liable becauisevas not a “debt collector,”
and Plaintiff's claim should be dismissed becal@sparty who is not a debt collector cannot be
held vicariously liable for collection actions takenabdthird party debt collectdr BA Mot. at 4.

The FDCPA defines “debt collector” as anyone who uses interstate commerce for “any
business the principal purpose of which is the cttba of any debts, awho regularly collects
or attempts to collect, directly or indirectly,lds owed or due or assedtto be owed or due
another.? 15 U.S.C. 1692a(6). “Courts have sfieally held that an entity (or individual)
which does not meet the definition of ‘debt collector’ cannot be kariously liable for
unlawful collection actions takeon its behalf by an entity vich is a debt collector.”Bent v.
Smith, Dean & Assocs., InQ011 WL 2746847, at *3 (M.D. Fla. July 14, 2011). Conversely,
courts have also held that tempany meeting the definition af ‘debt collector may be held
vicariously liable for the actions of second company acting on its behalfld. (citations
omitted);see also McNichols v. Moore Law Gro@®12 WL 667760, at *3 (S.D. Cal. Feb. 28,

2 The statutory definition of “debt collector” contains several carve outs and exceptions, but the
Defendants do not argue that any apply here.



2012) (“Vicarious liability under the FDCPA has bemstricted to principals who themselves
are statutory ‘debt collectors.™).

While the Complaint does not contain the egsrallegation that “BankAtlantic is a ‘debt
collector’ under the FDCPA,” there are enoufgittual allegations, which if proven, could
establish that BankAtlantic was, through itdcaenrollment check recovery program and fee-
sharing arrangement with the Re$ubmitlt Deferigia “attempt[ing] to collect, directly or
indirectly, debts owed or due or asserted t@Wwed or due another.” 15 U.S.C. 1692a(6). For
example, the Complaint alleges that BankAtlaetitered into a contractual agreement and joint
venture with the Re$ubmitlt Defenata to collect on returned checks for account holders; that it
automatically enrolls its account holders in this service; that it iegtidhe debt collection
process by routing returned checks to the ReflibDefendants for collection and completes
the debt collection process by depositing recovered funds into customers’ accounts; and that it
shares with the Re$ubmitlt Defendants the $50 feagyel in the course of collecting the debts.
Compl. 11 26-30, 55, 57. Because these allegatibpsoven, may estdish that BankAtlantic
acted as a “debt collector” undée statute, the Court declinesdismiss the FDCPA claim with
prejudice. The Court will nonetless require Plaintiff to amd the Complaint to include an
express allegation that Bankantic was a “debt colleot” under the statute.

B. Electronic Funds Transfer Act

The Court will not dismiss the EFTA clainDefendants argue that even though Plaintiff
has alleged that the $50 service charge wasedaout electronically, Platiff's attachment to
the Complaint shows that a paper check was bgtused, which renderthe EFTA inapplicable.

“To state a claim pursuant to the EFTA, Plaintiffist allege that the transactions at issue
are electronic fund transfers as defined by the AcO’Donnell v. Wachovia Bank010 WL
1416986, at *4 (S.D. Fla. Apr. 7, 2010) (Cohn, Ihe term “electronicund transfer’ means:

any transfer of funds, othghan a transaion originated bycheck, draft, or
similar paper instrument, which isitiated through an electronic terminal,
telephonic instrument, or computer or magnéape so as torder, instruct, or
authorize a financial institution to deloit credit an account. Such term includes,
but is not limited to, point-of-sale transfers, automated teller machine
transactions, direct depts or withdrawalsof funds, and transfers initiated by
telephone.

15 U.S.C. § 1693a(6).



The Complaint alleges that the Re$ubmiDéfendants “initiated an ACH electronic
funds transfer in the form of an electronieeck” for $50. Compl.  20The Complaint states
that the “electronic check” isttached as Exhibit B.Id. Defendants coetd that the $50
transaction does not fall withithe EFTA, as a matter of lawebause Plaintiff's exhibit shows
that the transaction was originated by paperckh This argument is based on the rule that
“when the exhibits contradict the general and agsuary allegations of the pleading, the exhibits
govern.” See Griffin Indus., Inc. v. Irvid96 F.3d 1189, 1206 (11th Cir. 200Qxenshaw v.
Lister, 556 F.3d 1283, 1292 (11th Cir. 2009).

The Court disagrees with Defendants. Thiechment to the Complaint is a photo copy
of what may or may not be a paper check. AtebBdants point out, it bears some indicators of a
paper check, such as, for example, the wdildHIS CHECK IS VOID WITHOUT A BLUE &
GREEN BACKGROUND AND AN ARTIFICIAL WATERMARK ON THE BACK — HOLD
AT ANGLE TO VIEW.” BA Mot. at 8-9; Re$ub. Mot. at 6. On the other hand, the attachment
may well be an electronically gerated check merely madertomic a paper instrument. The
Court notes, for example, that the routing and account numbers are printed outside the four
corners of the check. Compl., Ex. B. That snambers are absent from the face of the check
itself suggests it may have been an electrahieck; all paper checks contain such numbers
within their confines.

In any case, the Court need not speculate about whether the check is, in fact, a paper
instrument or not. On motion tdismiss, the Complaint’s allegations control unless they are
clearly contradicted by a document attached therf@tgirmenci v. Sapphire-Fort Lauderdale,
LLP, 693 F. Supp. 2d 1325, 1341 (S.D. Fla. 2010) (Doultwas, J.) (“Where ¢hallegations of a
complaint are expressly contradicted by the plamguage of an attachmetat that complaint,
the attachment controls, and the allegations alldied.”). Here, for the reasons just identified,
that is not the case. The Court simply carsept for certain that the attachment contradicts
Plaintiff's allegations. Dismissal of tHeFTA claim is therefore not appropriat&ee Reddy v.
Bisaria, 2010 WL 5148468, at *3 (S.D. FIBec. 13, 2010) (Marra, J.).

C. Conversion

The Court will not dismiss the conversion chuBankAtlantic argues that the Complaint
fails to allege “any affirmative act by [it] geaving Plaintiff of maey”; instead, “[t]he
Complaint alleges only that BankAtlantic had passive revenue sharing arrangement with



Re$ubmitlt and BSG.” BA Motat 10. According to Bankfantic, “that allegation is
insufficient to show aactby BankAtlantic deprivinglaintiff of money.” Id. at 10-11.

The Court disagrees. PRiif has alleged that BankAtlantic and the Re$ubmitlt
Defendants entered into an agreement cotisiifueither a joint venture or an agency
relationship by which the Re$ubmitlt Defendartdlected the $50 fee and shared it with
BankAtlantic. Compl. 1 26-30, 55, 57. The Cdaimt further alleges that the Re$ubmitlt
Defendants knowingly obtaideproperty belonging to Plaintiff ithe form of the $50 fee, and
intentionally and wrongfily exercised dominion, ownershipné control over inotwithstanding
Plaintiff's right ofimmediate possessiond. {1 80, 81.

These allegations are sufficientdtate a claim for conversiofiThe essence dhe tort is
not the acquisition of the property; rathit is the wrongful deprivation.’Nat'| Union Fire Ins.

Co. of Penn. v. Carib Aviation, IncZ59 F.2d 873, 878 (11th Cir. 1985%tated differently, the
crux of conversion is not so much the act d¢drtg, but rather the comued deprivation of the
property, even by a party thdid not itself directlyparticipate in the taking.See Joseph v.
Chanin 940 So. 2d 483, 486 (Fla. 4th DCA 2006). réjehowever, BankAtlantic allegedly did
have an active role in thekiag; to wit, it entered into amgreement with the Re$ubmitlt
Defendants whereby they would collect the $50iserfees and share themith BankAtlantic.

If the arrangement was a joint venture, thenl@¢lantic is equally liake with Re$ubmitit. See
Fla. Tomato Packers, Inc. v. Wilsa2z06 So. 2d 536, 539 (Fla. 3d DCA 1974) (“Participants in a
joint venture are each liable for the torts o wther[.]"). If the arrangement was an agency,
then BankAtlantic, as the principal, is liable fine funds converted by Re$ubmitlt within the
scope of the agencySee, e.g.Hunt v. Liberty Lobby720 F.2d 631, 649 (11th Cir. 1983)
(“Under Florida law, a principal is liable for éhtorts of his agents.”).In either case, the
allegations are sufficient toithstand dismissal.

D. Unjust Enrichment

The Court finds Plaintiff's unjust enrichment claim should not be dismissed. Defendants
contend that the claim must gedause Plaintiff has an adequate remedy at law. BA Mot. at 11-
13; Re$ub. Mot. at 8-10. Some cases suppoferdants’ position, while others hold that an
unjust enrichment claim is badeonly where the plaintiff has eontractual legal remedy.
Compare Matthews v. Am. Honda Motor Co., 212 WL 2520675, at *2 (S.D. Fla. June 6,
2012) (Williams, J.) (“unjust enrichment is an equitable remedy that is available only when the



plaintiff lacks an adequate remedy at lawdipd Jovine v. Abbott Labs., In@.95 F. Supp. 2d
1331, 1341 (S.D. Fla. 2011) (samejth State Farm Mut. Auto. Ins. Co. v. Physicians Injury
Care Ctr., Inc, 427 F. App’x 714, 722 (11th Cir. 2011) (‘i generally true that equitable
remedies are not available under Florida law wégequate legal remedies exist. However, that
rule does not apply to unjust enrichment msi It is only upon a showing that an express
contract exists . . . that the unjust enm@nt . . . count fails.”) (citations omittedyd Mobil Oil
Corp. v. Dade Cnty. Esoil Mgmt. C&®82 F. Supp. 873, 880 (S.D. Fla. 1997) (Highsmith, J.)
(same). Further muddying the waters are Florida cases holding that unjust enrichment claims are
legal, and not equitable, in naturBee, e.g Am. Safety Ins. Srv., Inc. v. Grig@59 So. 2d 322,
331 (Fla. 5th DCA 2007) (“an action for unjust enn@mt is an action at law, not in equity”).

At this time, the Court need not attemptrexoncile these views. Under the Federal
Rules, a plaintiff may allege arguably amsistent theories in the alternativeee, e.gWiand v.
EFG Bank 2012 WL 750447, at *8 (M.D. Fla. Feb.3)12) (denying motion to dismiss unjust
enrichment claim because *“alternative pleading is permitted by the Federal Rules of Civil
Procedure”);Adelphia Cable Partners, Inc. v. E & A Beepers Cofi88 F.R.D. 662, 666
(S.D. Fla. 1999) (King, J.) (“Although equitabtelief ultimately may not be awarded where
there exists an adequate remedy at law, Plaintiff certainly may plead alternative equitable
relief.”). Put differently, “[a] plaintiff is nb prevented from assertirgn equitable cause of
action merely because the plaintiff also alttgen adequate legal remedy. Rather, it is the
existence of a legal remedy that barsequitable cause of actionSee Intercoastal Realty, Inc.
v. Tracy 706 F. Supp. 2d 1325, 1331 (S.D. Fla. 2010) (Cdéhn,Thus, while a plaintiff may not
recover under both legal and egbl&atheories, there is no bass dispensing with Plaintiff's
unjust enrichment claim at the motion to dismiss stéége, e.g.Healthcare Appraisers, Inc. v.
Healthcare FMV Advisors, LLC2011 WL 4591960, at *10 (S.D. Fla. Sept. 30, 2011)
(Marra, J.);Mobil Oil Corp., 982 F. Supp. at 880.

E. Civil Conspiracy

The Court declines to dismiss the civil cpinacy count. A key element of a claim for
civil conspiracy is an agreement to do an umldvact or to perform a lawful act by unlawful
means. See United Techs. Corp. v. Mazgb6 F.3d 1260, 1271 (11th Cir. 2009) (setting forth
elements of civil conspiracy under Florida lawBankAtlantic contends this claim should be

dismissed because “the only alleged ‘unlawfulnésshe alleged violations of the FDCPA and



the EFTA, and this tag-along civil conspiraclaim necessarily fails alongside those two
underlying claims[.]” BA Replyat 13-14; BA Mot. at 14. T Court rejects this argument,
having already found the FDCPA aB&TA claims sufficiently pled.

The Court also rejects the Re$ubmitlt Defertdacontention that it should decline to
exercise supplemental jurisdiction over theestiaiwv civil conspiracy claim. The Re$ubmitit
Defendants argue, in conclusory fashion, that “this last state law claim @gjopsnmon basis
[of fact] with the substantive federal claims,’tythey also concede that the civil conspiracy
count is tied to “the supposed arrangememtvben BankAtlantic, BSGral Re$ubmitlt to share
down-stream revenues BSG and Re$ubmitlt migdteive.” Re$ub. Mot. at 11. This
concession defeats their argumernThere is a common nucleas$ fact supporting all claims
because each arises from the alleged aemegt between BankAtlantic and the Re$ubmitlt
Defendants. The Re$ubmitit Deftants’ remaining argument —ath“the important factors of
judicial economy, convenience, fairness and coraltyargue against thi€ourt’s retention of
this last state law claim” s similarly unavailing. Re$ubmitiMot. at 12. The Re$ubmitlt
Defendants fail to offer any reasons why it woublel inefficient or unfair for this Court to
exercise jurisdiction over the ciwdbnspiracy claim, and the Courtusaware of any. Therefore,
the civil conspiracy count will not be dismissed.

Conclusion

For the reasons explained above, it is her®RDERED and ADJUDGED that the
Re$ubmitlt Defendants’ Motion to Dismiss¥ENIED and BankAtlantic’s Motion to Dismiss
is GRANTED IN PART. The Court finds that Rintiff has, for the mogpart, adequately pled
her federal and state law claim§he Court dismisses the FDCRRim, without prejudice, and
grants Plaintiff leave to amend so that she edy the express allegation that BankAtlantic is a
“debt collector” under the FDCPAIn all other respects, the Complaint will not be dismissed.
Plaintiff shall file an Amended Complaint Byugust 15, 2012.

DONE and ORDERED in Chambers at Miami, Florida on August 7, 2012.

OBERT N. SCOLA, JR.
UNITED STATESDISTRICT JUDGE
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U.S. Magistrate Judge



