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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 12-60082-Civ-SCOLA/ROSENBAUM

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
VS.

BANKATLANTIC BANCORP, INC. and
ALAN B. LEVAN,

Defendants.
/

ORDER ON DEFENDANTS’ MOTION TO DISMISS

THIS MATTER is before the Court upon the Defendants’ Motion to Dismiss the
Complaint (ECF No. 13). The Motion came hefdhe Court for oral argument on April 26,
2012. The Court has considertee Motion, the record, the argents of the parties at the
hearing, and the relevant legauthorities. For reasons setrtfo more fully below, it is
ORDERED and ADJUDGED that the Motion (ECF No. 13) iSRANTED IN PART and
DENIED IN PART.

. EACTUAL BACKGROUND

a. The Parties

Defendant Bankatlantic BancoffBancorp”) is a Florida cqroration and the parent of
BankAtlantic, a federal savingsank offering consumer and ramercial banking and lending
services throughout Florida.Bancorp’s common stock is led on the New York Stock
Exchange and is registered with the Securiied Exchange Commission (the “SEC”) pursuant
to 8 12(b)of the Securities and Exchange Act of 1934 (the “Exchange Act”), 15 U.S.C. §
780(b). Defendant Alan Levan (“Levan”) idegjedly the Chairman dhe Board and CEO of
Bancorp and the former Chairman, President, and CEO of BankAtlantic.
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b. Factual Allegations

Pursuant to 8§ 21(d) of the Exchange Abg SEC filed this action against Bancorp and
Levan (the “Defendants”) on daary 18, 2012. For the purposekthis Motion, the Court
accepts the SEC’s well-pleddtual allegations as true.

1. BankAtlantic’s Loan Portfolio and Structure

As one of Florida's largest commercibbnking and lending institutions, Bancorp’s
subsidiary, BankAtlantic, allegedhad $1.5 billion in its commercialakestate loan portfolio in
2007, a substantial portion of whiclonsisted of loans in its Conercial Residential portfolio
(the “CR” portfolio) in late 2007. Compl. 6 T IBCF no. 1. The loans in the CR portfolio were
allegedly further classified by type: (1) BweldLand Bank loans (“BLB loans”), issued to
entities who acquired parcels of raw land for initi@velopment into lots and sold them to a
national builder; and (2) the remder of the land loan portfoligthe “non-BLB loans”), in
which the borrowers themselves developed and built upon the land. A BLB loan borrower often
had an option contract with the eventual bexjdvhich only required partial down-payment to
the borrower and closed when the buildgercised its option at a later datel. at 6—7 1 20—
23. As a result of this structure, BLB lodorrowers allegedly relied upon the builders to
exercise the options in order to méwetir own obligations to BankAtlanticSee Idat 17 § 71.

BankAtlantic allegedly maintained certain imtal policies for approving and monitoring
loans in the CR portfolio. Firsit had a Major Loan CommittgéMLC”), on which Levan sat,
that had to approve any loan éxcess of $5 million. Compl. ¥ 25. According to the SEC,
Levan effectively controlled the decisionstbé MLC, and had a “hard no” vote which operated
as a one-man veto power over any proposed decisibrat 8 1 27-28. Second, BankAtlantic
allegedly monitored the CR portfolio through atemmal loan-grading system that assigned loans
a “grade” from 1 to 13, with a grade of 1 througkonsidered passing grades and a grade of 10
through 13 consideredbn-passing gradedd.at 8  29. Notably, gradl0 loans were allegedly
deemed “special mention” loans with “weaknest®at deserve management’s close attention,”
and grade 11 loans were allegedly deemethstandard” loans whose “well defined weaknesses
. . . jeopardize[d] the lgjidation of the debt.d at 8-9 {{ 31-33.



2. The Alleged Disclosure Fraud

A. Q3 2007: Bancorp’s Losses Announced

The events giving rise to this case relatdhte collapse of the Florida residential real
estate market in 2007. On October 26, 2007, Barfdegpa Form 8-K (generally used to notify
the SEC or investors of any material event) ihabrporated a previous day’s earnings press
release for the third quarter of 2007 (“Q3 200Q7H) which it announced that it would suffer a
loss of $29.6 million. Subsequently, Bancorgfgre price allegedly dropped by 37%. Compl.
1-2 11 2-3. This loss was allegedly driven by ldngses associated with problem loans in the
CR portfolio. Levan allegedly std in a subsequent earningsmference call (“earnings call”)
that this loss from the CR portfolio was a surprissulting from an unanticipated collapse of the
Florida real estate marketd. at 5 § 17. According to the Sk however, this statement was
false, and the substantial losses in Q3 2007 akegedly the result ai long-known trend of
serious problems, the extent of which the Deéetsl allegedly affirmatively misrepresented or
failed to disclose in its publitlings and related earnings callsfas back as the first and second
qguarters of 2007 (“Q1 2007” and “Q2 2007,” respectiveld).at 5 | 18.

B. Q1 2007: Occurrences and Allegedly Fraudulent Disclosures

The SEC alleges that before filing Bancarmjuarterly report (“Form 10-Q”) for Q1
2007, a trend of problems that would eventuédigd to the Q3 2007 losses was known to the
Defendants. In particular, The MLC allegedliscussed an interim report by BankAtlantic’s
loan review department in Jamy&@007, which allegedly reflecteah awareness of a number of
loans in the CR portfolio where the borrowergaevbecoming unable to sell lots to builders and
were slowing down on their interest pagmts to BankAtlantic. Compl. 10-11 Y 39-41.
Similarly, multiple borrowers approached the MLC for approval of extensions of their payment
dates. Id. at 11 |1 42—-43. Before it filed its 10-Q for Q1 2007, the MLC allegedly granted 11
extensions, constituting 26.28% tfe CR portfolio’s value. Ten of these extensions were
allegedly granted to non-BLB loandd.at 11 | 44. Levan allegedly acknowledged this as a
concern in an internal email on March 14, 2007Avhich he described “a parade of land loans
coming in for extensions” and stated “I beliewe are in for a long sustained problem in this
sector.” Id. 11-12 11 46-47. On Mdr@0, in another internal emaihe head oBankAtlantic’s

lending department allegedly statdtht there was “significantoacern” about the loans in the



CR portfolio. 1d. at 12 § 49. Finally, after the clogd Q1 2007 but before the filing of
Bancorp’s Form 10-Q for that quarter, BankAtlantic also allegedly downgraded 9 loans in the
CR portfolio to non-passing grades, constitgtmore than 15% of the CR portfoliéd. at 12 |

51.

According to the SEC, despite these contey trends, the Defelants made material
misrepresentations and omissions in the iagecall and Form 10-Q for Q1 2007. Bancorp’s
earnings call for Q1 2007 took place on April 2807. In the call, Levaallegedly stated
generally that a number of buildehad walked away from theaption contracts with borrowers
in BLB loans, leading to extension request$Vhen allegedly askewhether the problem
extended to non-BLB loans, Levan stated that the non-BLB loans were “proceeding in the
normal course” and that the Defendants wereseeing any difference in the performance of
those loans than they had seen over revious decade. Compl. 16 1 67-8&e alsoQ1l
Earnings Call 24, ECF No. 1318.

Bancorp filed its Form 10-Q for Q1 2007 on May 10, 2007. In particular, the Form 10-Q
allegedly reflected an increase in the prowvisitor loan losses for that quarter. In the
Management Discussion and Analysis sectftiD&A”), Bancorp allegedly explained that
these extra losses were due to the generallyidiettng conditions irthe Florida and national
residential real estate marlshiring Q1 2007. Discussing BLBdos, the Form 10-Q allegedly
acknowledged that repagnt of those loans primarily depends upon the builders’ exercise of
their options, and then allegedly stated théit the lots were not acquired as anticipated, a
borrower “may not be in a positiato service the loan.” Reghng non-BLB loans, the Form
10-Q allegedly noted that those |sanrere of relatively lower risk than BLB loans. Compl. 17
19 71-79see als@1 Form 10-Q 18, ECF No. 13-9.

The SEC alleges that these two discloswestained material misrepresentations or
omissions of material fact relatjrto Bancorp’s assets, liabilitieand financial paton. First,
the SEC alleges that Levan’s averment in theiegsncall that non-BLB loans were “proceeding
in the normal course,” was materially faldecause Levan knew—as the alleged de-facto
controller of the MLC—that nearlgll (10 of 11) of the extenmns granted before the earnings

call—what he himself allegegldescribed as a “parade lolans"—were granted to non-BLB

! For a discussion of the Courtensideration of the relevant documents attached to the Motion,
see infraPart Il.c.



loans, and that he allegedly adtpersonally that those extemss forecast a “long sustained
problem.” Compl. 16 1 69-70. Second, the SH€H@s that despite the conditional language

in the Form 10-Q predicting what “may” occur “ifuilders did not exercise their options related

to BLB loans, the Defendants allegedly omitted the material fact that builders aladdy
walked away from the options. Finally, the S&€3erts that the Form 10-Q omitted the material

and known trend of the extensions granted and loans downgraded to non-passing status up to that
point. The SEC asserts that tlusiission resulted in allegedly false representations as to the
relative risk of non-BLB loans and the allegedatthsure of only $4.6 million worth of “potential
problem loans” in the CR portfolio, despite thkkeged trend reflectinghore serious problems

with the whole CR portfoliold. at 18 1 76—79.

C. Q2 2007: Occurrences and Allegedly Fraudulent Disclosures

The SEC alleges that the known trend of digant concerns continued and grew in Q2
2007 before, and leading up to, BanEsmrelevant disclosures for thauiarter. Inparticular, the
MLC allegedly downgraded 8 additional loans to non-passing status (in addition to the 9
downgraded loans in April, discussed abovéhese 17 total downgradafiegedly constituted
over 25% of the CR portfolio value, and wexeenly split between BLB and non-BLB loans.
Compl. 13 1 55-56. The MLC also allegediypeoved 8 additional extensions in Q2 2007,
which allegedly included all types of loans in &R portfolio. Only two of them were allegedly
BLB loans. Id.at 14 11 57-58; 19 1 82.

According to the SEC, despite this coniimg known trend, the Defendants continued to
make material misrepresentations and omissiof®th the earnings call and the Form 10-Q for
Q2 2007. Bancorp’s earnings call for Q2 2a00k place on July 25, 2007. In the call, one
analyst allegedly asked specifically if Bancorp waacerned about loans other than BLB loans.
Levan responded that “[tlhere are asset classes that we areaawned about in the portfolio as
an asset class. . . . [T]he portfolio has alwag<dormed extremely well . . .. The one category
that we just are focused on is this [BLB] portfolio. . [T]here are nparticular asset classes
that we’re concerned abowther than that one ads.” Compl. 19 11 80-81See alsoQ2
Earnings Call 20-21, ECF No. 13-11.

Bancorp filed its Form 10-Q for Q2 2007 dmgust 9, 2007. In particular, the Form 10-
Q allegedly contained nearlgentical language tthe Form 10-Q for Q1 2007 regarding the



generally deteriorating condition of the Floridadanational residential real estate market, the
general description of BLB loanthe conditional language of whconcerns “may” arise “if”
builders did not exercise their options relatedBtd loans, and the “relatively lower risk” of
non-BLB loans. Compl. 20 { 8%5ee als®2 Form 10-Q 22-23, ECF No. 13-12.

The SEC alleges that these two disclosures @stained material misrepresentations or
omissions of material fact. First, the SEC alleges that Levan’s statement in the earnings call that
the Defendants were not coneed about non-BLB loans was maadly false, because Levan
knew—as the alleged controller of the MLC—thhé value of the total loans downgraded to
non-passing status in Q2 2007 was evenly bplitveen BLB and non-BLB loans, and that only
2 of the 8 extensions approvedtirat quarter were for BLB loans. Compl. 19 § 82. Second, the
SEC alleges that the conditional language in the Form 10-Q for Q2 2007 continued to omit the
material fact that many builders had already walkedy from the options related to BLB loans.

Id. at 20 § 86. Third, the SEC alleges again tiat~orm 10-Q omitted the material and known
trend reflected by the extensioaad downgrades up to that poinThe SEC asserts that this
omission again allegedly resulted in the Fak®Q downplaying the fative risk of non-BLB
loans and reporting only $4.6 million worth of potahproblem loans, despite this alleged trend
reflecting more serious and widespread concelthsat 20-21 |1 85, 88—89.

In sum, the SEC alleges that the Defendants made material misrepresentations and
omissions of fact about Bancorp’s assets, liabditiand financial positiom their earnings calls
and Forms 10-Q for Q1 and Q2 2007, constiyta pattern of fraudulent and misleading
misrepresentations and omissions about the dtate of BankAtlantic’'s CR portfolio, which
allegedly misled analysts anavestors leading up to Bancorpésses announced in the Form 8-

Kin Q3 2007.

3. The Alleged Accounting Fraud

The Complaint alleges thattef the Defendants announcednBarp’s losses in the Form
8-K in Q3 2007, they began efforts to sell many of the problem loans in the CR portfolio.
Compl. 21 1 90. As part of these efforts, Levan and other officers allegedly contracted with IMP
Securities (“*JMP”), an investment bank, tooyide advice “concerning opportunities to sell
certain loans and real estate owned . . . by Bdak#c.” The contract also allegedly provided
that JMP would receive a percentagsdzhcommission if the loans were sold. at 22  93.



The SEC asserts that abmmunications between Levan, othat8ancorp, and JMP leading up
to the contract formation used the teisale” to describe the relationshifd. at 22 1 92.

On November 15, 2007, Bancorp’s CFO, Valéraalson (“Toalson”) allegedly sent an
email to Levan raising concerns regarding gngagement with JMP and generally accepted
accounting practices (“GAAP”)According to GAAP, once an entity decides to sell loans not
previously classified as “held fasale,” such loans should berrwally classified as “held for
sale” and recorded ondhentity’s books athe lower of cost or faivalue. Compl. 21 T 90.
Toalson’s email allegedly stated this practical aated that any bideceived on loans Bancorp
set out for sale may constitute “market” or fair value, requiring Bancorp to write down the loan
to that value even if thsale did not go throughd. at 23 1 95-98. Toalson allegedly continued
to raise these concerns throughout late 2007.

After discussions with Toalson and with iB@rp’s outside auditor, Bancorp and JMP
modified the previous contratd contain new language changifapportunities to sell certain
loans” to “opportunities tdest marketcertain loans.” Compl. 24 § 101 (emphasis added).
Despite this change, the SEC alleges that the centract contained theame date as the old
contract and retained the provisioggarding JMP’s sales commissioid. at 24 { 102. After
this change, in Bancorp’s year-end audit, Levilegadly told the outside auditor that the bank
had made no decision to sell the loans and wasamriducting a market evaluation. Levan also
allegedly signed a management representatiorr Igté¢ing that “[m]anagement has the intent
and ability to hold loans classified as heldHiovestment for the foreseeable future or until
maturity or payoff. Loans held-for-sale at yeadeare reflected in the financial statements at the
lower of aggregate cost or market value ... Market value has been determined based on
management’s best estimate of sale procedds 4t 25 1 103-105.

Meanwhile, JMP allegedly solicited bids for the twelve problem loans subject to its
contract, and consulted with potential bidders,ngllbidders that their bids were due in January
2008, and that the transactionsrav¢o close in Feliary 2008. By early 2008, JMP allegedly
received formal bids from 6 bidders. Two of the bidders allegpdiposed to purchase all
twelve loans for 50% of book valuand the rest allegedly propostedpurchase lesthan all of
the loans for amounts ranging from 28% to 33.5%afk value. Bancorp ultimately decided
not to sell the loans, allegedly because the bids were considered to8éevwgenerallCompl.
25-27. The SEC additionally alleges that the Defetsdactively sought tsell other loans in



the CR portfolio, but these sales wer@erecompleted for various reasonsl.at 28—29 [ 119—
122. According to the SEC, throughout thigipeé and despite the active marketing and
arrangements to sell the loamBgncorp never reclassified any thie loans as "held for sale” or
wrote them down to the lower of cost or fair \@ler even the agreed selling prices set forth in
other agreementdd. at 28 { 118, 123.

The SEC alleges that Bancorp’s annual reffg-orm 10-K”) for 2007 reported a loss of
around $57.6 million. However, using the most fatde alleged bids for the JMP engagement
loans (50% of book valuefhe SEC claims that Bancorp failed to record an amtthticredit loss
of around $60.7 million, and should have repodegre-tax loss of $118.3 million in its Form-
10K rather than $57.6 million, an alleged unteesment of 51%. Compl. 29 Y 123-125. The
SEC alleges that this was a nmrakunderstatement in BancogpForm 10-K, which was caused
by the Defendants’ willful and reckless failurepimperly classify the loans according to GAAP.
Id. at 22 § 91.

c. The Complaint

In its Complaint, the SEC seeks permanent injunctive relief, civil money penalties, and an
officer and director bar againgte Defendants for various violations of the Exchange Act. The
Complaint raises seven Counts againsiatendants, set forth in detail below.

1. Counts | and Il: Section 10b and Rdl@b-5 Violations (Securities Fraud)

Counts | and Il raise claims for violations ®f10(b) of the Exchange Act, 15 U.S.C. §
78j(b), and Rule 10b-5 thereunder, 17 C.F.R46.10b-5. These claims are raised against both
Defendants based on the allegedatiies of disclosure and ameting fraud described above,
and they form the crux of the SEC’s Complaih Count | against both Defendants, the SEC
alleges that in connection with the purchasesale of securitieshe Defendants knowingly,
willfully, or recklessly employed schemes or fices to defraud; made untrue statements of
material fact and omitted to state material facts necessary to make the statements not misleading
given the circumstances; and engaged in aci$ practices operating as a fraud upon the
purchasers of those securities. The SEC clalmas these fraudulent actions and omissions
constituted a violation & 10(b) and Rule 10b-5.



In Count Il against Levan, the SEC allegthat Levan aidedna abetted Bancorp’s
violations set forth in Count | blyis general awareness that he wa# of that illegal practice,

and his knowing or reckless piswn of substantial ass#ice in those violations.

2. Counts lll, VI, and VII: Recordkeemy and Internal Control Violations

Counts Ill, VI, and VII of the Complaintllage recordkeeping and internal control
violations by both Defendants in connection wikie alleged fraud in Count I. In Count llI
against Levan, the SEC alleges that Levan knglyi (1) Failed to implement a system of
internal accounting controls or falsified recordsvialation of § 13(b)(5)f the Exchange Act,

15 U.S.C. §8 78m(b)(5), and Rule 13b2-lergunder, 17 C.F.R. 8§ 240.13b2-1; (2) made
misrepresentations as an officgrdirector to an @ountant in connectionith the preparation of

an audit, violating Exchange Rule 13b2-2,@F.R. § 240.13b2-2; and (3) falsely certified in
10-K and 10-Q Forms for 2007 that the reportseneomplete and didot contain any untrue
statement of material fact mmission of material fact necessary to make the statements not
misleading given the circumstances, therefglating Exchange Rule 13a-14, 17 C.F.R. 8
240.13a-14.

In Count VI against Bancorp, the SEC allegbat Bancorp failed to make and keep
accurate records fairly reflecting the dispositiontsfassets, and failed to maintain a system of
internal accounting controls sufficiently reasonable to assure that its records and financial
statements conformed to generally acceptedoanting principles (“GAAP”), violating 88
13(b)(2)(A) and 13(b)(2)(B) ahe Exchange Act, 15 U.S.C. 88 78m(b)(2)(A)-78m(b)(2)(B).

In Count VII against Levan, the SEC allsgthat Levan aided dnabetted Bancorp’s
violations set forth in Count VI by knowingly oecklessly providingugstantial assistance.

3. Counts IV and V: Reporting Violations

Counts IV and V of the Compla allege reporting viokons by both Defendants in
connection with the alleged frau Count I. In Count IV agast Bancorp, the SEC alleges that
Bancorp knowingly or recklesskjled inaccurate, false, and teaially misleading 10-K and 10-

Q reports regarding its assetsgbliities, and related party transactions, and omitted material

information necessary to make those reports not misleading in light of the circumstances, in



violation of § 13(a) of the Ebhange Act, 15 U.S.C. § 78m(and Rules 13a-1, 13a-13, and 12b-
20 thereunder, 17 C.F.R. 88 240.13a-1, 240.13a-13, and 240.12b-20.

In Count V against Levan, the SEC allegbat Levan aided and abetted Bancorp’s
violations set forth in Count N\by knowingly or recklessly providing substantésistance in
those violations.

In the present Motion, the Defendants moveligmiss all Counts of the Complaint for
failure to state a claim pursuant to Fed&ales of Civil Procedwr 9(b) and 12(b)(6).

II. LEGAL STANDARDS

a. Motions to Dismiss Generally

Under the general pleading stardiaet forth in Rule 8(a), a complaint must contain “a
short and plain statement of the claim showing timatpleader is entitled telief.” Fed. R. Civ.
P. 8(a)(2). To survive a motion to dismiss;amplaint must contain “sufficient factual matter,
accepted as true, to state aiwi to relief that is plausible on its own faceAshcroft v. Igbal
129 S.Ct. 1937, 1949 (2009) (internal quotation omhjtté/Vhile a court must accept well-pled
facts as true, it need not assume the truth oflasary allegations, nor arplaintiffs entitled to
have the court view unwinted deductions of fact or argumetive inferences in their favor.
See, e.gBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (finding “labels and conclusions,
and a formulaic recitation of tredements of a cause of actiomsufficient to survive motion to
dismiss);Papasan v. Allain478 U.S. 265, 286 (1986fin. Sec. Assurance, Inc. v. Stephens,
Inc., 500 F.3d 1276, 1282 (11th Cir. 2007) (per curiam)order to be “minimally sufficient,” a
complaint must put the defendant on notice of the claims against Baiey v. Janssen
Pharmaceutica, In¢.288 F. App’x. 597, 60811th Cir. 2008)see also City of Fort Lauderdale
v. Scott 773 F. Supp. 2d 1355, 1362 (S.D. Fla. 2011) (Cohn, J.) (“Unddglla¢standard, a
plaintiff must allege facts which put each defant on notice of the claims against him.”).
Moreover, a complaint will not suffice if it tenders “naked assertion[s]' devoid of ‘further
factual enhancement.”Igbal, 129 S. Cat 1949 (2009) (quotingwombly 550 U.S. at 557
(2007)); see also id.at 1945 (well-pled complaint “demands more than an unadorned, the
defendant-unlawfully-harmed-me accusation” (citingombly 550 U.S. at 555))The Supreme
Court also held that this stdard applies to all civil actiondd. at 1953.



b. Heightened Pleading — Rule 9(b)

When a party raises claims of fraud or mks&, it must allege “with particularity the
circumstances constituting fraud or mistake.” HedCiv. P. 9(b). However, “[m]alice, intent,
knowledge, and other conditions of a personmiind may be alleged generallyid. As the
Eleventh Circuit has explained:

While Rule 9(b) does not abrogate tbencept of notice phding, it plainly
requires a complaint to set forth ({@eciselywhat statements or omissions were
made in which documents or oral representations; (2jitteeand placeof each
such statement and thgerson responsibldor making (or, in the case of
omissions, not making) them; (3) thententof such statements and thanner

in which they misledhe plaintiff, and (4)what the defendant obtaineas a
consequence of the fraud.

FindWhat Investor Grp. v. FindWhat.cor@58 F.3d 1282, 1296 (11th Cir. 2011) (emphasis
added) (quotingsarfield v. NDC Health Corp466 F.3d 1255, 1261 (11th Cir. 200B)emba v.
Cascade Int'l, Ing.256 F.3d 1194, 1202 (11th Cir. 2001)).

c. Documents to Consider on Motion to Dismiss

The Complaint itself contains no attachedhibits; however, in gpport of their Motion,
the Defendants have attached 13 sepanetébits constituting 647 pages in tot&ee generally
Motion Exs., ECF Nos. 13-1-13-16. The Defendamtpie that the Courhust consider these
documents in order to achieve an accurate sehtde “total mix” of information in which the
specific disclosures referencedtive Complaint must be viewe&ee infraPart lll.a.1.A.

The Eleventh Circuit has adopted the “inmmnation by reference” doctrine with respect
to documents other than the ples$ on a Rule 12(b)(6) motionHorsley v. Feldt 304 F.3d
1125, 1134 (11th Cir. 2002). Under this doctrinepart may consider a document attached to a
motion to dismiss without converting the naotiinto one for summary judgment only if the
attached document is: (&gntral to the plaintiff <laim; and (2) undisputedld. (citing Harris
v. lvax Corp, 182 F.3d 799, 802 n.2 (11th Cir. 1999)). “disputed’ in this context means that
the authenticity of the document is not challengeld.” The Eleventh Circuit has also held—in
the context of a suit brought under the Priv&8ecurities Litigation Reform Act of 1995
(“PSLRA")—that a court may take judicial notice relevantdocuments legally required by, and

publicly filed with, the SEC for the limited purpose of determining what statements the



documents contain (rather than to prove ttuth of the documents’ contentsgee Bryant v.
Avado Brands, Inc187 F.3d 1271, 1276-81 (11th Ci©99) (emphasis added)Therefore, in
analyzing the present Motion the Court has considered the documents attached to the

Defendants’ motions that are relevémthe allegations of the Complaint.

[1l. ANALYSIS AND CONTROLLING AUTHORITY

The Defendants’ arguments for dismissa aroadly divided between their arguments
for dismissal of Counts | and II, and their argumdatsdismissal of the related claims raised by
Counts Il through VII. As the parties focus parily on Counts | and II, the Court will address
these arguments first, then turn to tekted claims in Counts Il through VII.

a. Countsland Il: Section 10(land Rule 10b-5 Violations

“The scope of liabilityunder Section 10(b) and Rul®b-5 is the same.”S.E.C. v.
Merch. Capital, LLC 483 F.3d 747, 766 n.17 (11th Cir. 2007) (citBigC v. Zandfords535 U.S.
813, 816 n.1 (2002) (“The scope of Rule 10b-5 is taresive with the covage of § 10(b).");
S.E.C. v. U.S. Pension Trust Cqgrplo. 07-22570-CIV, 2010 WL 3894082, at *20 (S.D. Fla.
Sept. 30, 2010) (Martinez, J.). The elemeatsa § 10(b) violabn are (1) a material
misrepresentation or materially misleading ssion; (2) made in connection with the purchase
or sale of a security; (3) made with scient&§.E.C. v. Morgan Keegan & Co., In&No. 11-
13922, 2012 WL 1520895, at *9 (11th Cir. May 2, 2012) (ciMeych. Capita) 483 F.3d at 766
(same));S.E.C. v. U.S. Pension Trust Cordo. 07-22570-CIV, 2010 WL 3894082, at *20 (S.D.
Fla. Sept. 30, 2010) (Martinez, J.) (“To prov&(b) violation, the SEC must show (1) material

2 Federal courts have stated that “The PLSRpliap only to private actits, not to actions filed
by the SEC.” S.E.C. v. BettaNo. 09-80803-CIV, 2010 WL 963212, at *5 (S.D. Fla. Mar. 15,
2010) (Marra, J.) (citing 15 U.S.@.78U-4(a)(1) (“The pvisions of this subsection shall apply
in each private action arising under this chaptersge also S.E.C. v. DunB87 F. Supp. 2d
486, 501 (S.D.N.Y. 2008) (“Any argumethat Congress intendeddpply the provisions of the
PSLRA to SEC enforcement actions ignores tlaust's plain language.”)The Court is not
aware of, nor have Defendants made the Courteawofaany case within this Circuit that applied
Bryants judicial notice holding to an #on brought by the SEC. Howevd@tyants holding in
this regard was based on generally applicablecyples of judicial ntice under Federal Rule of
Evidence 201 and Rule 12(b)(6), which are celyanot limited in application to the PSLRA.



misrepresentations or materially misleadingissions, (2) in connection with the purchase or
sale of securities, (3hade with scienter.’.

As set forth above, the SEC pursues two sépaleeories in its allegations concerning
securities fraud under Counts | and II: disciee fraud and accounting fraud. Similarly, the
Defendants’ Motion challenges Coaritand Il as to both theoriesnd raises distinct arguments
against each of the SEC’s theories of fraud. Cbert addresses each oéfle theories in turn.

1. Countl: The Alleged Disclosure Fraud Theory

Regarding the SEC'’s allegations of disclosneid relating to Count I, the Defendants
argue that: (1) the Complaint fails to sufficignéllege that the Defendants made any material
misrepresentations or omissions of matefaaits given the “total mix” of the disclosures the
Defendants made; (2) the Complaint improperlyragtis to premise liability on forward-looking
statements, which are protected under the ‘tmsp caution” doctrine; and (3) the Complaint

does not assert sufficient factsaitege the required scienter.

3 Other decisions have added a requirementttieamaterial misrepresentation or omission use
an instrumentality of interstate commerc&ee, e.g., S.E.C. v. Monteros368 F. Supp. 2d
1244, 1262 (S.D. Fla. 2011) (Lenard, J.) (“[T]he SEGst show the defendants: (1) employed a
device, scheme or artifice to defraud or madéenlly false statement$2) in connection with
the purchase or sale of securities; (3) usingnatrumentality of interstate commerce; and (4)
with scienter.”);S.E.C. v. SoloyNo. 06-81041-ClV, 2007 WL 917269, at *2 (S.D. Fla. Mar. 23,
2007) (Middlebrooks, J.) (same). To the extdat it is required, the Court finds that this
element has been sufficiently alleged: Thetipa do not dispute thdancorp’s stock was
publicly traded, and the earningsnference calls containing seMavathe alleged misstatements
and omissions were allegediyterstate telephone call§ee, e.g., S.E.C. v. HWf§8 F. Supp. 2d
1288, 1353 (S.D. Fla. 2010) (Rosenbaum, Maaff)d, 455 Fed. Appx. 882 (11th Cir. 2012)
(finding interstate commercenection met where corporationissue was publicly traded and
evidence was presented thattenstate telephone calls werased in furtherance of
misrepresentations).

* The Defendants do not dispute that the SEC sufficiently alleges that the alleged
misrepresentations and omissions were madeconnection with the purchase or sale of
securities.” To this end, the Court obsertiest “[ijn SEC enforcemeractions, courts broadly
construe the ‘in connection withinguage to effectuatbe securities states' remedial purposes
and to protect investors.” Huff, 758 F. Supp. 2d at 1353. Thus, “if the material
misrepresentation or omission occurred in the context of a public dissemination in a document
such as a press release, annepbrt, investment prospectusather such document on which an
investor would presumably rely, the ‘in connentwith’ requirement igenerally met by proof

of the means of dissemination and the maigyiaf the misrepresentation or omissiorid. The
SEC has sufficiently alleged that the claimednepresentations and omissions were made in
Bancorp’s public filings, statementmd releases. As to materialisge infraPartlll.a.1.A.



A. Material Misrepresentations or Omissions

“To prevail on a 8§ 10(b) claim, a plaintiff musttow that the defendant made a statement
" Matrixx Initiatives, Inc. v. Siracusand31 S.Ct.
1309, 1318 (2011) (citingasic Inc. v. Levinsgri85 U.S. 224, 238 (1988)). “It is not enough

that a statement is false or incomplete, if thisrepresented fact is otherwise insignificant.”

that was misleadingas to amaterial fact.

Basic Inc, 485 U.S. at 238. In the ElewenCircuit, the testor materiality in securities fraud
actions is “whether a reasonable man wouldchttanportance to the fact misrepresented or
omitted in determining his course of actionMerch. Capital 483 F.3d at 766 (citin§.E.C. v.
Carriba Air, 681 F.2d 1318, 1323 (11th Cir. 1982%ge also U.S. Pension Trust Corp010

WL 3894082, at *18 (same)In other words, a misrepresentation or omission is material if there
is a “substantial likelihood that the disclosure of the omitted fact would have been viewed by the
reasonable investor as having significantly altered tl¢gal'tmix’ of information made
available.” Morgan Keegan & C.2012 WL 1520895, at *10 (citin§.E.C. v. Ginsburg362

F.3d 1292, 1302 (11th Cir. 2004)).

Notably, in the Eleventh Circuit materiality éensidered at least a mixed question of law
and fact involving “assessments peculiarly withhe province of the trier of fact.”"Mech.
Capital, 483 F.3d at 766. As such, “[t]hger of fact usually decidethe issue of materiality.”
Oxford Asset Mgmt., Ltd. v. Jaharid97 F.3d 1182, 1189 (11th Cir. 2002)Such a question
“may rarely be resolved at the motion to dismiss stage. . . . Only if the alleged
misrepresentations or omissions are so obwousimportant to annvestor that reasonable
minds cannot differ on the question of materialitytiappropriate for thelistrict court to rule
that the allegations are inaat@ble as a matter of law.Iln re Unicapital Corp. Sec. Litig149
F. Supp. 2d 1353, 1364 (S.D. Fla. 2001) (Highsmithség;also Oxford Asset Mgn297 F.3d
at 1189 (applying same standard).

With these principles in md, the Court turns to the megresentations and omissions
alleged in the Complaint—as well as the retewdisclosures themselves—in order to determine
whether the Complaint sufficiently alleges (1) thia¢ statements were misrepresentations or
omissions; and (2) that the statements, if eisesentations or ogsions, were material.

The Complaint alleges that the following ctituded misrepresentatns or omissions of

material fact:



1. Earnings call for Q1 2007 Levan’'s statement that non-BLB loans were
“proceeding in the normal course” and that Bancorp was not seeing a difference in those
loans from the previous decade is alletete an affirmative misrepresentation.

2. Earnings Call for Q2 2007: Levan’s statement that loans other than the BLB
loans had been and were performing “exebmwell,” and that hevas not concerned
with any class of assets in the CR portfolio other than BLB loans is alleged to be an
affirmative misrepresentation.

3.Forms 10-Q for Q1 and Q2 2007: The Forms allegedly omitted in the
MD&A the known trend of extensions auted and loans downgraded to non-passing
status for a material number of loans, ¢itagng an omission o& known trend having a
material impact on income. This also ghely resulted in misleading statements as to
(1) the fact that non-BLB loans were oklatively lower risk” than BLB loans despite
the fact that the majority oéxtensions granted wererfaon-BLB loans; and (2) the
disclosure of only $4.6 million worth of “potential problem loans” despite the downgrade

to non-passing status of many more loans.

I. Material Misrepresentations: Earnings Calls

As to the alleged misrepresentations in the earnings calls, the Defendants claim that the
relevant disclosures show they did not “ovepbasize[]” the problems with BLB loans. They
point out that Levan describdétle unique nature of the BLBdas and the options contracts
related to those loans, putting them at a @ighisk due to the lvoower’s reliance on the
builders’ exercise of the optionSeeQ1 Earnings Call 4:6. Theglso note that later in the
earnings call for Q1 2007, Levan dissed the general deterioratiorilod real estate market as a
whole, and described the “phenomenon that isggon today in Florida and nationally,” namely
that difficult market circumstances existed asrahe board and that there were “not a lot of
home sales going on and not adbiand portfolios that are &y sold anymore to the national
homebuilders. Everybody is just looking for exiens, waiting for the market to get better.”
Id. at 27. The Defendants argue that these disclestaken as a whole, reflect genuine concern
with the entire CR portfolio.

As to this argument, it appears that tbefendants misapprehend the SEC’s claims
regarding Levan’s statements. Rather tlstmiming that Levan fatdy overemphasized the



problems with BLB loans, the Complaint allegeatthe affirmatively misrepresented the risk
presented to the non-BLB loans. The argument that the BLB loans were expgesateéorisk

than the non-BLB loans does naddress whether Levan’'s statements were false, as the SEC
alleges. The Complaint alleges that at theetohthe earnings call for Q1 2007, Levan knew that
the non-BLB loans were not, in fact, “proceedinghe normal course,” since most of what he
described as “a parade” of loans coming inda extension in Q1 2007 were non-BLB loans
which allegedly caused him to express undiffeeeatl concern about ‘lang sustained problem

in this sector.” Compl. 11 46—470. The Complaint alsalleges that at thigme of the earnings

call for Q2 2007, Levan knew that non-BLB loamnere not performing “extremely well” and
that Bancorp was not concerned with BLB loans as a class to the exclusion of others, because:
(1) the MLC had allegedly granted extemsioto $177.1 million worth of non-BLB loans,
constituting 33% of the CR portfolio; and)(the MLC had allegedly downgraded to a non-
passing status $106.4 million worth of non-BLBahs, constituting nearly 20% of the CR
portfolio. Id. at § 84. The Complaintlleages that Levan and otfseat Bancorp expressed
undifferentiated concern with thentire CR portfolio at this pot as well, dscribing it as
“ticking time bombs” and “exjpisive piles of crap.”ld. at  83. Taken asue, these allegations
sufficiently assert that Levan’s statementdhase earnings calls were false when made. The
allegations support a reasonable inference that Limsely stated his belief, and that the factual
justification for that statement was falseNothing in the disclosures referenced by the
Defendants contradicts this alleged falsity. The Court finds that the Complaint sufficiently
alleges that Levan’s statements in ¢aenings calls were misrepresentations.

As to the materiality of Levan’s allegedisrepresentations, the Defendants reference
Levan’s comments describing the difficult market circumstances that existed at the time, the risk
that the market might become worse, and thssipdity that the general deterioration might
affect the CR portfolio.See, e.g.Form 8-K Q1 2007 4, ECF No. 43 (“Florida’s real estate
market has slowed significantly, and we are facing the challenges associated with this
slowdown.”); Id. (“In view of market onditions, we anticipateve may experience further
deterioration in the portfoliover the next several quarters.Q1 Earnings Call 27 (“Everybody
is just looking for extensions, waiting for the market to get better.”); Q1 Form 10-Q 18
(“Conditions in the residentiateal estate market nationallgnd in Florida continued to
deteriorate during the firgjuarter of 2007.”); Q2 Earnings C&8l (“[W]hat we just have in the



marketplace is the music stopped.”). The Defendants argue that putting these disclosures
together, a reasonable investor would have a @ed accurate picture of the risks presented to
the non-BLB loans.

The Court is not convinced of this propositiodpon review of the relevant disclosures,
the Court notes that while the “total mix” of the information relevant to Levan’'s alleged
misrepresentations might reflect that the Defetsldad concerns abouetheneral deterioration
of the Florida real estate market, this “totakinonly serves to place in relief Levan’s alleged
statements expressly indicatitigat this general downturn wamt significantly affecting the
non-BLB loans. The Court cannot rule as ateraof law that a reasonable investor would
obviously appreciate the risks presented to theee@iR portfolio in thedce of repeated alleged
statements to the contrary. The SEC allegesthigaextensions grantdsbfore the earnings call
for Q1 2007 (almost all of which were foon-BLB loans) represented over 25% of the CR
portfolio’s book value, and that by the earnirggdl for Q2 2007, the extensions to non-BLB
loansalone represented 33% of the patib’s value. In light ofthese allegations, the Court
finds that the SEC has sufficiently alleged a satgal likelihood that allged misrepresentations
could have significantly influemd a reasonable investor's deaisito invest in Bancorp.
Therefore, the SEC has alleged thavan's alleged misrepresentais in the earnings calls were
sufficiently material for the purposes of the present Motion.

il. Material MisrepresentationsForms10-Q

As stated above, the Complaint generallggis that the Defendants omitted the alleged
“trend” of numerous extensioasd downgrades of loans in the @&tfolio in Q1 and Q2 2007.
The Defendants have not directia@ Court to any statements in either of the Forms disclosing
the number of extensions granted to loansénGR portfolio, nor discking the number of loans
downgraded by the MLC from passing to nmassing status. Thefore, the SEC has
sufficiently alleged that the Defendants omitted thct of the extensions and downgrades from
the Forms 10-Q.

The gravamen of the Defendants' argumentkigregard is thahese alleged omissions,
even if omitted in fact, were not material. eTBefendants point to numerous statements made
by the Defendants and their officers over the relepanbd, and argue that they disclosed all of
the relevant risks associated with the loanshen CR portfolio, and that the alleged trend of



extensions and downgrades were only internal details that the Defendaktinto account in
arriving at its ultimate disclosuresSee generallpefs.” Reply 5-8, ECF No. 22Asserting that
these disclosures effectively covered and prafltyicdisclosed the alleged internal trend of
extensions and downgrades, thefddelants conclude that any @wion of the detks of their
internal monitoring of the CRRortfolio was not material.

As a preliminary analytical matter, the Gthas sufficiently alleged that the numerous
alleged extensions and downgrades constitatgglowing trend thatontinued throughout Q1
and Q2 2007. According to the Complaint, tye earnings call for Q1 2007, the MLC had
granted extensions on 11 loans constituting @886 of the CR portfoliol0 of which were non-
BLB loans. Compl. 16 § 70. By the filing die Form 10-Q for Q1 2007, the MLC had also
allegedly downgraded nearly 25% oetR portfolio to a non-passing gradkl. at 18 { 76.
Before the earnings call for Q2 2007, the MLC h#dgedly granted extensions on 39.1% of the
CR portfolio, including $177.1 million worth of ndBLB loans (33% of the CR portfolio)d. at
20 1 84. By the filing of the Form 10-Q f@2 2007, the MLC had also allegedly downgraded
to a non-passing status nearly 40% of the CRf@am, almost half of which consisted of non-
BLB loans. Id. at 20 § 87. The Court finds that these iledaallegations of the extensions and
downgrades over the relevant period sigintly constitutes an alleged trend.

The Defendants do not disputathhe law requires the MD&A section of periodic filings
such as Form 10-Q to contain "information thia@ registrant believes to be necessary to an
understanding of its financial cotion, changes in financial conditi and results of operations.”
17 C.F.R. § 229.303(a). This requiremamiudes a description of "any knowrends. . . that
have had or that the registrarisonably expects will have a texdal favorable or unfavorable
impact on net sales or revenues @oime from continuing operationsld. at § 229.303(a)(3)(ii)
(emphasis added). The Defendaangue that the SEC has not sufficiently alleged that the trend
was (1) known to the Defendants; or (2) reasonkidyy to have a material effect on Bancorp's
financial condition.

With respect to whether or not the Defendaallegedly knew of the alleged trend, the
Complaint alleges that the MLC—allegedly camspd of Levan, a member of the board of
directors, and various managing officers—approatdnodifications to major loans in the CR
portfolio. Levan allegedly controlled the ML<Cdecisions through his 8hd no" vote. Compl.
19 26-28. The Complaint also alleges that the MLi€rdened the internal loan grades relevant



to the alleged downgradegd. § 30. Given the allegation thall of the above extensions and
downgrades required approval of this committéefficers and direcrs—on which Levan sat

and which he allegedly controtle-the Court finds that the SECshaufficiently alleged that the

trend of extensions and downgesdvas known to the Defendants.

As to whether or not the Complaint sufficilgnalleges that this trend was reasonably
likely to have a material effect on Bancargdinancial condition, the Eleventh Circuit has
interpreted the SEC 's regulations as requifery assessment of whethan observed pattern
accurately reflects persistent camsiis of the particular registrant's business environment. . . .
Item 303(a)(3)(ii) essentially says to a registralfitthere has been an important change in your
company's business or environment that significantly or materially decreases the predictive value
of your reported results, explainiglchange . . . . The obviofmcus is on prevding the latest
reported results from misleiad potential investors.'Oxford Asset Mgmt297 F.3d at 1191. In
this context, the SEC has done more than allegethe extensions amtbwngrades were likely
to affect Bancorp's financial condition; the Complaint alleges that the didnd fact affect its
financial condition. SeeCompl. 1 59-65 (alleging that loss Q3 2007 was caused "almost
entirely due to an increasn the bank's provision for loan loss&ssociated with . . . loans in the
[CR portfolio],” and alleging that Levan subseqthg stated that the losses were caused by
borrowers missing payments). Accordingly, tbeurt cannot hold as a m@r of law that the
allegedly known trend of extensions and dowdggsacould not reasonably have an effect on
Bancorp's financial condition such that the cede value of its Forms 10-Q, which omitted the
alleged trend, was diminished.

Nor can the Court hold as a matter of &t no reasonable investor's decision would
have been significantly influenced by the inclusion of the omitted information. The Defendants
argue that the details of the extensions and doadeg were subsumed into the financial results
which were disclosed. However, the Defendaatgument that they disclosed results that
somehow took into account the alleged trend istaatamount to disclosure of the trend itself.
The Court inOxford Asset Mgmttecognized this distinction iits interpretation of the SEC's
disclosure requirements, findingaththeir essential purpose waskong to light any patterns
whose continuation might impact the paive value of reported result€Oxford Asset Mgmt.
297 F.3d at 1191.



For example, the disclosures referenced by the Defendants either address general
phenomena not specifically refecng the alleged trend of exigons and downgrades, or, as
alleged in the Complaint, do not disclose th#gra. The Defendants’ statement in the earnings
call for Q1 2007 that homebuilders “have either wdllaway from their deposits, have sued to
get their deposits back, or arenegotiating contracts” addresses the activity of the builders
rather than the actual borrowers of the loans, and further references the state of such
arrangements in the conteof the general state-de real estate markeEarnings Call Q1 2007
4. The disclosures relating to the general expostiBancorp to the Florida real estate market
omit the specific actions the Deif@gants took with respect togHoans that—more than being
susceptible to extended maturities—actually did require extensions or receive downgrades to
non-passing statusSee, e.g.Form 8-K Q1 2007 4 (“[W]e expect that weyexperience further
deterioration in the portfolio during 2007.” (ehgsis added)); Form 8-K Q2 2007 4, ECF No.
13-10 (“[W]e mayhave additional downgrades and adixhil provisions relatg to the portfolio
if the housing market does not improve.” (eng$aadded)). Simillyy, the Defendants’
statements regarding the slogidown of housing sales and faet borrowers were “looking for
more time” and “looking for extensions” did not disclose the number of extensions that had
already been grante&Gee generallfEarnings Call Q1 2007. Illustraely, the Defendants claim
that their suggestion that non-BlLibrrowers had relative "staying power" compared to BLB
borrowers implies that the term of repayment for those borrowers was going to be exteeeled.
Defs.” Reply at 7. Contraryo the Defendants' assertioriee Court does not find that the
inevitability of extensions was thenly conclusiona reasonable investor could draw from the
statement that a segment of the CR portfolio had staying power.

In any event, under both the SEC's regulatiand the materiality standard set forth by
the applicable law, the Court cannot find as a mattéaw that a reasonable investor would not
have found a disclosure of the alleged extensans downgrades of loans in the CR portfolio
significant in making an investmedecision. Therefore, in sumary, the SEC has sufficiently

alleged that the Defendants made misreprtesi®@ns and omissions of material fact.

B. Bespeaks Caution Doctrine

Related to the materiality of the alleged misrepresentations and omissions, the
Defendants argue that the staents are rendered immaterad a matter of law under the



"bespeaks caution" doctrine. The Eleventh Circuit adheres to the bespeaks caution doctrine "in
assessing the materiality édrward-looking statements.” Merch. Capita] 483 F.3d at 767
(emphasis added). When such forward-lookirageshents, or "projeans,” "are accompanied

by meaningful cautionary statements and speuwificnings of the risks involved, that language

may be sufficient to render the omissions or misrepresentations immaterial as a matter of law."
Id. (citing Saltzberg v. TM Sterling/Austin Asseéh F.3d 399, 399 (11th Cir. 1995)).

This doctrine, however, has notable litidas. In particular, the bespeaks caution
doctrine applies only to affirmativéprward-looking statements, as opposed to statements of
known, historical, or existing factSee, e.g.Huddleston v. Herman & Macleag40 F.2d 534,
544 (5th Cir. 1981) ("To warn that the untowardy occur when the event is contingent is
prudent; to caution that it is only possible foe tinfavorable events to happen when they have
already occurred is deceit.'3ff'd in part, rev'd inpart on other grounds459 U.S. 375 (1983);
Dolphin and Bradbury Inc. v. S.E,(G12 F.3d 634, 640 (D.C. Cir. 2008) ("[c]autionary words
about future risk cannot insulate from liabilityr ftailure to distose that the risk had already
transpired.” (internal quotation omitted)Sherleigh Assocs. LLC v. Windmere-Durable
Holdings, Inc, 178 F. Supp. 2d 1255, 1274 n.5 (S.a.FA000) (Lenard, J.) (quotirg re Stac
Elecs. Secs. Litig89 F.3d 1399, 1408 (9th Cir. 1996))

With this principle in mind, the Courfinds that the Defendants' alleged
misrepresentations and omissions are notdaseforward-looking projections, but matters of
allegedly known and existing fact. The SE(gés that Levan misrepresented that non-BLB
loans were "proceedingin the normal course" and that those loaasl performedand were
performing“extremely well." These statements cleaatidress existing occurrences, not future
projections. Similarly, in light of the SECalegation that buildergwolved with BLB loans
had alreadywalked out on their options contracts, F@m 10-Q's statement that such walk-outs
"may" occur "purport[s] to be forward looking ah in fact the risks were already present.”
Marrari v. Medical Staffing Network Holdings, Inc395 F. Supp. 2d 1169, 1179 (S.D. Fla.
2005) (Dimitrouleas J.).

Finally, the alleged omission of the fact that the Mhad alreadydowngraded and
extended numerous specific loans by specific dates does not allege a forward-looking projection.
The Defendants recast the alleged omissimuarding loan grades as forward-looking by
arguing that they are inherentlyomposed of a series obrsiderations, some of which



contemplate future contingencies. Howetbhg SEC's Complaint alleges that the Forms 10-Q
omitted the allegedly materithown fact that the loartsad already beedowngraded antiad
already been extended the time of the filing of the Forms 10-Q. The SEC alleges that the fact
of the extensions and downgradéeself was omitted, and that this allegedtpown factwas
material. These alleged omissions plainly retatallegedly existing facts, and as alleged, are
not subject to the bespeaks caution doctrine.

C. Scienter

The Defendants argue that, as to thegaliedisclosure fraud, the Complaint does not
assert sufficient facts to allege the element adrger as required toae a claim for a 8 10(b)
and Rule 10b-5 violation. To suffently allege scienter plaintiff must allege "either an intent
to deceive, manipulate or datrd, or severe recklessnessvlizzaro v. Home Depot, Inc544
F.3d 1230, 1238 (11th Cir. 2008) (internal quotationti@a). "Severe recklessness" is defined
as "highly unreasonable omissions or misrepredgentathat involve not merely simple or even
inexcusable negligence, but an extreme depaftare the standards of dinary care, and that
present a danger of misleading bwsyer sellers which is either knowo the defendant or is so
obvious that the defendant mungtve been aware of it.Huff, 758 F. Supp. 2d at 1348 (quoting
Mizzarg 544 F.3d at 1238).

The Defendants argue that the SEC doegleatd any facts suggesting scienter, that at
best the SEC merely alleges that the Defatddanisjudged the relative risks to BLB and non-
BLB loans, and that the overall weight of thefendant's disclosures undermines any inference
of scienter. See Ziemha256 F.3d at 1211 ("[W]e believe th#e disclosures actually made by
[defendant] undermine any hint of fraud.").

In contrast, the SEC contends that thdelddants "entirely ignore the numerous and
detailed factual allegations establishing tHagvan (and therefer Bancorp) had actual
knowledge of, or was at minimum extremelgkiess in not knowing, information establishing
that by the first two quarters of 2007, the crepliality of the bank's [CR portfolio] had already
been negatively impacted.” In fact, the Conmlalleges that Levan, as Chairman and CEO of
Bancorp, sat on and allegedly controlled tM&C that approved all loan extensions and
downgrades. Compl. {1 25-28. The Complaingabethat in this capacity, Levan was aware
that by the time Bancorp filed its Form ®for Q1 2007, the MLC had already granted



extensions on loans constituting over 25% of@fReportfolio (10 of 11 of which were non-BLB
loans). This subjective awareness is furtakeged by Levan's alleged observation that they
constituted a "parade of land loans" giving rise to "a long sustained problemfY 44-47.
Nevertheless, in the earningsall for Q1 2007, Levan allegedly made the material
misrepresentation as to the financial stgbdf the non-BLB loans, discussed abovd. 1 67—

68. Similarly, the Defendants allegedly filed a Form 10-Q for Q1 2007 omitting the builder
walk-outs, extensions, and downgrades, vdfich the SEC alleges they had subjective
knowledge.Id. {1 71-79.

The Complaint also alleges that by the tiBencorp filed its Form 10-Q for Q2 2007,
Levan and Bancorp were aware that the ML@ batended loans representing over 39% of the
CR portfolio (15 of 17 of which were non-BLBdans), and had downgradedarly 40% of the
portfolio. Id.  87. Nevertheless, in the earningd & Q2 2007, Levan allegedly made the
material misrepresentation redag the performare of the non-BLB loans discussed above.
Finally, the Complaint alleges that the Dedants filed a Form 1Q for Q2 2007 containing
alleged material omissions similar to tholeged with respect to the Form 10-Q for Q1 2007.

In summary, the Complaint sufficiently alleges that the Defendamsvingly made
allegedly material misrepresentations and ssmns. In light of the Complaint's sufficient
allegations that the misrepresentations andssimns were material, such alleged knowing acts
and omissions suggest intent taewe, or, at a minimum, thegfer an extreme departure from
the standards of ordinary care amounting to ieevecklessness for the purposes of a motion to
dismiss. While the Defendants' argue that theiclosures as a whole undermine this inference,
the Court finds that the above-demonstratestahnect between the general disclosures as
presentedand the specific misrepregations and omissions adleged does not support a
finding of diminished scienter on the facéthese allegations and disclosure&see suprdPart
lll.a.1.A. Accordingly, the SEC has sufficiently allegkdtts to support an inference of scienter

for the purposes of the present Motion.

D. Conclusion: Disclosure Fraud

In sum, the Court finds that the Complasuifficiently alleges that Bancorp and Levan
made misrepresentations and omissions of mat@gsl in connection with the purchase or sale
of a security, with scienterAccordingly, the SEC has sufficity stated a claim against the



Defendants for a violation of 8 10(b) and Ra@b-5 under Count | with gard to the alleged
disclosure fraud for the purposes of a motion to dismiss.

2. Countl: The Alleged Accounting Fraud Theory

Regarding the SEC’s allegations of accounfragid, the Defendants argue: (1) that the
Complaint fails to allege the Defendants made any material misrepresentations or omissions of
material fact, further arguing that the Complaintsioet allege (i) the desibn was ever made to
sell the relevant loans (i.e., there was no misrepresentation) or (ii) the “indications of interest”
received by JMP constituted “fair value” for the purposes of GAAP (i.e. that any
misrepresentation was not material); and (2) thatComplaint fails to assert sufficient facts to

allege scienter.

A. Material Misrepresentations or Omissions

SEC Regulation S-X, 17 C.F.R. § 210.4-01(a)ftdvides that finanal statements filed
with the SEC that are not presented in oomity with GAAP will be presumed to be
misleading, despite footnotes or other disclosuee also Schultz v. Applica, 488 F. Supp.
2d 1219, 1225 n.2 (S.D. Fla. 2007) (Dimitrouleas, J.) (“GAAP comprise a set of basic postulates
and broad accounting principles @éning to business enterpes. These principles . . . establish
guidelines for measuring, recording, and classifylmgtransactions of a business entity.”). The
SEC also has the statutory authority for thenpulgation of GAAP for public companies, which
it has delegated to the Financial Accounting Standards Board (“FASB”) and the American
Institute of Certified PublicAccountants (“AICPA”). Thes organizations issue various
literature defining GAAP. In p#cular, AICPA Statement of Rdion 01-6, which promulgates
uniform accounting practices for lending and finacactivities, states that “[o]nce a decision
has been made to sell loans not previouslgsified as held for sale, such loans should be
transferred into the held-for-satassification and carried at thewler of cost or fair value.”
AICPA Statement of Position 01-6, Accounting by Certain Entities (Including Entities with
Trade Receivables) that Lend to or FinanaeAltivities of Others 20,954-56 (2001), available
at
http://www.fasb.org/cs/BlobServer?blobcotidata&blobtable=MungoBlobs&blobkey=id&blob
where=1175820923895&blobheader=apgiiion%2Fpdf (last vised May 25, 2012). The



Statement of Position “applies to any entity thatdeto or finances thactivities of others.”Id.
at 20,951.

The Defendants do not dispute that they didreetlassify the loans as held for sale in
the Form 10-K for 2007 or on Bancorp’s booksstead, they make two arguments related to
“material misrepresentations.” First, tli@efendants contend that the Complaint does not
sufficiently plead thatetaining the loans on ¢hbooks and Form 10-K as “held for investment”
was a misrepresentation, arguing that the SEG doe¢ allege sufficient facts showing that a
decision had actually beemade to sell the loans.

In fact, as noted above, the SEC’s Complailggals that BankAtlantic “began efforts” to
sell certain loans in Q4 2007. Compl § 90. It alleges that it communicated these efforts to
JMP and formed a relationship to “inquire about selling” the loans, and used the term “sale” to
describe the engagement in early discussiddsat 22 § 92. According to the Complaint, the
contract that arose owf these early discussions discussepportunities to sell,” set forth
JMP’s obligations in developinthose opportunities, including ‘@ing any sale that resulted
from the process,” and provided for a percentage-based commission on loanklsatd22
93. The Complaint alleges that Levan internallycdssed his desire totgle loans off of the
bank’s financial statements, referring to theRIMngagement again as “a sale of the loan
portfolio.” Id. at 22-23 § 94. The Complaint alsdegks that Levan “approved marketing
materials that reflected the bawlas trying to sell the loans.1d. at 24 § 98. The Defendants
allegedly told potential biddersahJMP had the exclusive rightstte “sales process” regarding
the loans, and JMP allegedly prepared presentation materials—which Levan and others at
Bancorp allegedly reviewed—de#dunng a “potential sale,” that Bancorp was “considering
offering its interests,” that it would “sell servigrio the buyer,” and fumer providinga specific
“targeted closing” of January 31, 20081. at 26 1 106—-109. The Complaaiso alleges that
during the JMP engagement, BankAtlantic itself entered into “specific agreements to sell at least
four loans,” which did not close despiteethank’s allegedly aggressive marketirid. at 28—29
19 119-122. Finally, the Complaint alleges ttie¢ basis for these efforts to sell was an
eagerness to get the loans off of the bookschvisontinued into 208, as evidenced by the
Defendants’ eventual transfer of severath# loans to a subsidiary with no assdts. at 27
113.



Contrary to the Defendantsissertions, the Court cannondi that, taken as true, these
allegations are insufficient as a matter of lawraise an inference that the Defendants had
decided to sell the loans. Thefendants’ proffered allegation® not contradicthis plausible
inference. While the JMP contract allegedly included a provision for a flat fee, it also allegedly
included a commission structurelated to any sale of the loans. Moreover, the allegations
containing conditional language such as “potersizdé” and “considering offering” are met with
allegations that the Defendants referred to the engagement as an unqualified “sale” or attempt to
sell. See, e.g.Compl. at 22 § 92; 22-23 T 94; 24 T 98. The Complaint also alleges in
unqualified terms that BankAtlantic entered into “spe@greements to sell at least four loans.”

Id. at 28 1 119. Additionally, the Complaint exgsly alleges that the modification of the JIMP
contract, while referring to the engagemeas a market test, was an attempt to avoid
reclassification of the loans despite an allegedision to sell, and provides factual allegations
supporting that assertion, statirigat the substantive provisionsf the contract allegedly
remained the samed. at 24 11 101-02.

In light of the above allegationthe fact that the SEC alleg¢hat no salevas actually
consummateds not dispositive as to whether the Complaint raises a plausible inference that the
Defendants hadlecidedto sell the loans. GAAP expregditates that reaksification should
occur when the decision to sell is made, notnuihe closing of a saleDefendants contend that
they had notn factdecided to sell the loans, a finding timad&y be supported by the record as it
is developed. Taken a@sie for the purposes of a motitmdismiss, however, the Court cannot
rule as a matter of law that the Complaint insufficiently alleges that the Defendants had made
such a decision.

The Defendants further argue that any epsesentation or omission was not material,
asserting that the Complaint fails to allege or show that any of the “indications of interest”
received by JMP or BankAtlantic weereflective of the “fair valueto which the loans had to be
written down pursuant to GAAP. The Court dissag. In fact, the Complaint expressly alleges
that the Defendants understat®dncorp’s pre- ad post-tax losses by 51% “[aJssuming a fair
value measured by the most favdeabids . . . .” Compl. 29 125. The Court fids that this
sufficiently alleges that the fair market valakthe loans the Defendants allegedly decided to
sell was, or should have been, the pricethif most favorable alieed bids the Defendants
allegedly received. Against this allegation, thefendants argue that these alleged bids were



“low-ball bids at a single point in time in laghly illiquid market,” and that the difference
between the book value ofghoans and the value tife alleged bids sha@athat they could not
accurately reflect “fair value.” Whether or not these ldarfact reflect fair value is certainly an
issue of fact to be developed on the recaml,issue exemplifying why the Eleventh Circuit
considers the question of materiality to be a mhigaestion of law and facatisually reserved for
the factfinder. See Merch. Capital483 F.3d at 766Dxford Asset Mgmt.297 F.3d at 1189.
Having found that the SEC plainly alleges thatftherable alleged bids represented fair value,
the Court cannot rule at this juncture as a maftéaw that they did not. Accordingly, the Court
finds that the SEC has sufficiently alleged that the Defendants’ failure to re-classify certain
problem loans as “held for sale” and to write thdawn to the lower of cost or fair value in
accordance with GAAP constituted a matenabrepresentation on Bancorp's books and its
Form 10-K for 2007.

B. Scienter

The Defendants also argue that, as to tlegedl accounting fraud, the Complaint fails to
assert sufficient facts to allegeienter. As explained above, a pleading of scienter requires
allegations sufficient to reasonably support "eigneintent to deceive, manipulate or defraud, or
severe recklessness.Id. (internal quotation omitted). The Defendants argue that the SEC
cannot allege scienter for the alleged failureetdassify and write dowthe relevant loans for a
number of reasons. First, the Defendaatg upon the Eleventh Circuit’s decisiondiemba v.
Cascade Int'l, Ing.256 F.3d 1194 (11th Cir. 2001). In tltatse, the Court addressed a § 10(b)
claim that an outside auditor’'s reports wenaterially misleading because the auditor had
allegedly violated GAAP. After alleging that the defendant “knowingly or recklessly” omitted
certain GAAP-required information in the repaitte plaintiffs pointed to a number of “red
flags” that the auditor allegedly ignored, whitlie plaintiffs claimed demonstrated that the
auditor should have known of its duty.

Determining that the allegations were insufficient to allege scienteZiémebaCourt
held that “allegabns of violations of GAAS or GAAPstanding alonge do not satisfy the
particularity requirement of Rule 9(b).Id. at 1208 (emphasis added). The Court noted that the
allegations begged several “tenuous” inferences: For instance, the plaintiffs did not allege “any
facts suggestingctual awarenes$y [the auditor] of any fraud.”Id. at 1209-10 (emphasis



added). Holding that to suffiently plead fraud, the plaintiffs must “allege more than mere
violations of auditing standardsfie Court found that at most, th#egations of the plaintiffs in
that case “raise[d] an inferencegrbss negligence, but not fraudd. at 1209-10.

The Defendants argue thaembas holding requires dismissal of the present Complaint.
The circumstances and allegationsZiemba however, are distinguiable from the present
matter. There, the plaintiffs alleged the exiseent“red flags” that should have been observed
by the auditor for the purpose of showing that the audhould have been aware @fignored
its duty. While generally describing the attentbshowing of scienter as “fraud,” the Court
expressly found that the allegations wereo“ttenuous to amount to one of those highly
unreasonable omissions or misrepresentatitret involve not merely simple or even
inexcusable negligence, but an extreme deparfiam the standards of ordinary cardd. at
1210. Thus, the Court rejectdde plaintiffs’ theory basedipon the “severe recklessness”
standard.

The allegations of the present Complaimiyever, go beyond mere negligence or severe
recklessness. The Complaint alleges that therldef@s made a decisiongell certain loans in
the CR portfolio. See suprdart lll.a.2.A. It alleges thahey were made subjectively aware,
both by Toalson (Bancorp's CFO) and by an esleanditor, of the rguirements of GAAP, and
that those requirements would appif the bank was considering I8ag [the loans].” Compl.

23 11 95-99. It alleges that d#sphis subjective knowtige and the alleged cision to sell the

loans, the Defendants failed to @ssify or write down the loandd. at 29 { 123. Moreover, it
alleges that this knowledge and inaction was paingtst (1) the modification of the language of

the JMP contract in aattemptto avoid the reclassification and write-down of the loéshsat 24

1 101; and (2) alleged misrepresdiuns by Levan that the Defenda did not intend to sell the
loans,Id. at 25 1 104-05. The allegation that the rication of the JMP contract and the
statements by Levan to the odtsiauditor were actually tended to circumvent GAAP is
supported by additional allegations that desthte modified language and Levan’s statements,
the Defendants continued to actively market the loans for sale, including allegedly entering into
specific agreements to sell loarig. at 28—-29  116-122. Viewed awhole, these allegations

go beyond severe recklessness and touch upon intent to deceive. Thus, the Defendants’
argument that the Complaint faiig allege “red flags” sufficient to show scienter ignores both
the purpose of such red flags Zilembaand the theory of liability alleged in the Complaint.



Beyond reckless ignorance of GAAP, the SECgaltethat the Defendanfctively sought to
circumvent GAAP. The SEC'slabations, taken as true, supparplausible inference that the
Defendants acted with intent to circumvegB®AP, which they allegedly knew of and knew
applied to their sufficiently-alleged decision $ell the loans. The Court finds that these
allegations are sufficient to raise an inference of scienter.

The Defendants argue that the allegationsfast, suggest theopposite of scienter,”
stating that the alleged “market testing” @werization was “thoroughlyetted” by Toalson and
the external auditor. However, in light dfie Courts finding above that the Complaint
sufficiently alleges a decision to sell the loathe allegation that Toalson raised the issue of
GAAP requirements to Levan andhets also supports an infage that the Defendants were
subjectively aware that GAAP required recléisation and write-down upon a decision to sell,
which the Complaint sufficiently alleges. Moreovitre discussions with ¢hexternal auditor are
alleged to have been colored by Levan'sraféitive representations—both stated and in a
management representation letterattthe Defendants did not intend to sell the loans, a premise
which the SEC alleges to be false. Therefthhese purported disclosures and vetting processes

do not diminish the inference of scientarsed by the Complaint’s allegations.

C. Conclusion: Accounting Fraud

The Court finds that the SEC’s allegationdficiently raise a plausible inference that
Bancorp and Levan made misreggatations and omissions ofaterial fact by the alleged
failure to reclassify and writdown certain loans in the CR Portfolio, in connection with the
purchase or sale of a security, and with scienfezcordingly, the SEC has sufficiently stated a
claim against the Defendants for a violatior8dfO(b) and Rule 10b-5 under Count | with regard
to the alleged accounting fraud fine purposes of the presenttido. In conclusion, the Court
finds that the Defendants’ arguments for dismis§&€ount | of the SEC’s Complaint fail for the

reasons stated above.

3. Count ll: Aiding and Abetting Count |

In Count I, the SEC claims that Levan aidetd abetted the alleged violations set forth
in Count I. Liability for aiding and abetting acseities violation occurs “if some other party has
committed a securities law violat, if the accused party has gehergareness that his role was



part of an overall activity that is impropeand if the accused aider-abettor knowingly and
substantially assisted the violationRudolph v. Arthur Andersen & G800 F.2d 1040, 1045
(11th Cir. 1986)see also S.E.C. v. BIH CorpNo. 2:10-CV 577-FTM-29, 2011 WL 3862530, at

*6 (M.D. Fla. Aug. 31, 2011) (“Testate a claim for aider and ettor liability, the SEC must
allege that (1) a principal committed a primary violation; (2) the aider and abettor provided
‘substantial assistance’ to the violator; angtf@ aider and abettor acted with scienter.”)

The Defendants argue that the SEC hassnféficiently alleged Levan’s liability under
Count Il. They contend that the Complaint failgptead a primary violation in Count I, and that
even if it does state a claim umdgount |, the allegations fail teupport the regsite level of
knowledge or substantial assistance under CountAs. set forth in Parts lll.a.1 and lll.a.2
above, the Court finds that the GHas sufficiently stated a ahaifor a primary violation of §
10(b) and Rule 10b-5 under CountThe claim of a primary vialtion includes kegations that
Levan, as CEO and Chairman ofri8arp, allegedly made misrepresaions in earnings calls,
allegedly signed the public filings at issue@ount I, and allegedly made misrepresentations
regarding the Defendants’ intent to sell or hold for investment certain loans in the CR portfolio.
The Court also finds that the SEC sulfficiently gdle that Levan acted with sufficient scienter.
Taken as true, these allegationeialatively allege with sufficierfactual detail that Levan had a
general awareness that he was part of an ingprapd illegal practice, and that he knowingly or
recklessly provided substantial assistance inghalkeged violations.Accordingly, the Court
finds that the SEC has alterivaly sufficiently stated a cla against Levan under Count Il for
aiding and abetting the allegedoldtions in Count |I. Thesallegations are sufficient to

withstand the present Motion to Dismiss.

b. Counts lll, VI, and VII: Recordkeepimnd Internal Control Violations

In Counts lll, VI, and VIl of the Complainthe SEC claims that ¢hDefendants violated
various statutory provisionsnd rules regarding recordkeagi and internalcontrols in

connection with the algged fraud under Count 1.

1. Count lll against Levan: Section 13(b)5 and Rules 13a-14, 13b2-1, and 13b2-
2 Violations

Count Il alleges that Levan: (1) Failed itaplement a system of internal accounting

controls or falsified records imiolation of § 13(b)(5) of the Exchange Act, and Rule 13b2-1



thereunder; (2) made misrepreseiotag as an officer or directdo an accountant in connection
with the preparation of an audiit violation of Exchange Rule 13l2-and (3) falsaf certified in

10-K and 10-Q Forms for 2007 that the reportsemeomplete and didot contain any untrue
statement of material fact @mmission of material fact necessary to make the statements not
misleading given the circumstancewialation of Exchange Rule 13a-14.

Section 13(b)(5) of the Exchange Act provides that “[n]Jo person shall knowingly
circumvent or knowingly fail to implement aystem of internal accounting controls or
knowingly falsify any book, record, or account I8(b)(2)].” 15 U.S.C. 8 78m. Rule 13b2-1
similarly states that “[n]Jo person shall directly or indirectly, falsify or cause to be falsified, any
book, record or account subject[®13(b)(2)].” 17 C.F.R. 840.13b2-1. As set forth above,
the SEC sufficiently alleges that Levan, asGCBnd Chairman of Beorp, decided to sell
certain loans in the CR portfolio, and that hbjeatively knew that such a decision required the
reclassification and write-down of those loanBamcorp’s records. The Complaint also alleges
that despite this knowledge aniieged decision to sell the loans, Levan, as CEO and Chairman
of Bancorp, failed to reclassify the loansmark them down. Compl. 23 §{ 95-99, 29 | 123.
The Court finds that the SEC has sufficiently gdlé that the failure to reclassify and write down
the loans was a materialisrepresentationSee suprdart Ill.a.2.A. Contny to the Defendants’
arguments that Levan cannot be said to teoted knowingly, the Couhtas already found that
the SEC’s allegations relating to the alleged actogriraud are sufficient to raise an inference
of scienter. See suprdart lll.a.2.B. Accordingly, the Coufinds that the SEC has sufficiently
alleged that Levan knowingly fal@f records and caused them tofasified in violation of §
13(b)(5) and Rule 13b2-1 thereunder.

Rule 13b2-2 provides, in pertirtepart, that an oftier or director ofan issuer may not
make or cause to be made any materially mighgastatements, or omit material information, to
an accountant in connection with a required taudir C.F.R. § 240.13b2-2. In addition to the
allegation that the failure to reclassify or writewn certain loans despite an intent to sell them
was a material misrepresentatiting Complaint alleges that Lavaffirmatively represented to
an external auditor that the Defendants had not decided to sell the loans, including a similar
alleged misrepresentation in a signed managemepresentation letter. Compl. 25 1 104-05.
Again, the SEC has sufficientlylegjed facts raising an inference that these actions, including
Levan’s alleged misrepresentatidnsthe auditor, were taken with the requisite scienter. Thus,



the Court finds that the SEC has sufficierdljeged that Levan knowgly made materially
misleading statements to an accountant in cororegtith a required audit in violation of Rule
13b2-2.

Rule 13a—-14 requires an issuer's principacexve to certify to the best of his or her
knowledge that there are no untruatements of material fact @missions of material fact in
quarterly and annual reportdefl under Section 13(a) of theéxchange Act. 17 C.F.R. 8
240.13a-14. As the Court found above, the Complsufficiently alleges that the defendants
made omissions of material fact in Bancsrporms 10-Q for Q1 and Q2 2007. Moreover, the
Court finds that the SEC has alslleged facts raising an inferee that these alleged omissions
were made with the requisite scienteBee supraParts Ill.a.1.A.; lll.a.1.C. The Complaint
alleges that Levan, as CEO and Chairman aofd®g, made the certifitans required by Rule
13a-14 on the Forms 10-Q. Accordingly, the SEa3 sufficiently alleged that Levan falsely
certified in the Forms 10-Q that, to the betthis knowledge, the reports did not contain any
omission of material fact.

Having found the Complaints allegationdfwient to state a plausible claim under the
various statutory and regulatory provisions mad in Count Ill, the Court finds that the

allegations in Count Il are sufficient to withstand the present Motion.

2. Count VI against Bancorp: Secti@B(b)(2)(A) and 13(l2)(B) Violations

Count VI alleges that Bancorp failed to mad keep accurate radg fairly reflecting

the disposition of its assets, and failed to rama system of internal accounting controls

® The Defendants suggest that Rule 13&drdnot support a cause of action, relyingSoB.C. v.
Black No. 04-cv-7377, 2008 WL 4394891, at *16-17.INIIl. Sept. 24, 2008). Beyond this
decision, the Defendants cite laosv and make no argument supporting their position. The Court
simply notes that various federal courts have permitted SEC claims brought under Rule 13a-14.
See, e.g., S.E.C. v. Rive¥2 F.R.D. 607, 610 (M.D. Fla. 201(@njoining defendant pursuant
to claim under Rule 13a-14)S.E.C. v. DasNo. 8:10CV102, 2010 WL 4615336, at *10 (D.
Neb. Nov. 4, 2010) (finding that “the SEC ynproceed under Rule 13a—14 because of the
language in 15 U.S.C. 8§ 78u(d)(jich enables the SEC to briag action in fderal district
court ‘to enjoin’ any ‘acts or practices constitgfia violation of any provision of this title [or]
the rules or regulations thereunder.3E.C. v. Brown740 F. Supp. 2d 148, 164-65 (discussing
Rule 13a-14 and disagreeing wighown).



sufficiently reasonable to assuhat its records anfihancial statements conformed to GAAP, in
violation of 88 13(b)(2)(A) and 1B§(2)(B) of the Exchange Act.

Section 13(b)(2) states, inni@ent part, as follows:

(2) Every issuer which has a class of securities registered pursuant to [§ 78L] and
every issuer which is required to file reports pursuant to [§ 780] shall--

(A) make and keep books, records, and accounts, which, in reasonable
detail, accurately and fairly reflect the transactions and dispositions of the
assets of the issuer;

(B) devise and maintain a systemimiernal accounting controls sufficient
to provide reasonable assurances that—

(i) transactions are recorded &cessary (1) to permit preparation
of financial statements in confaity with [GAAP] . . . and (Il) to
maintain accountability for assets;

15 U.S.C. § 78M.

Section 13(b)(2)(A) has beenltido have “three basic objeetis: (1) books and records
should reflect transactions sonformity with accepted methodd reporting economic events,
(2) misrepresentation, concealment, falsif@ati circumvention, and other deliberate acts
resulting in inaccurate financial books and resaade unlawful, and (3) transactions should be
properly reflected on books and records in saclmanner as to permit the preparation of
financial statements in conformity with GAAP aather criteria applicableo such statements.”
S.E.C. v. DauplaiseNo. 6:05CV1391 ORL 31KRS, 200L 449175, at *8 (M.D. Fla. Feb. 22,
2006). InDauplaise the court found that a violation §f13(b)(2)(A) was insufficiently alleged
to support a claim where the SEC did not allege ttewdefendant’s material misrepresentations
and omissions affected any books or records. Here, by contrast, ebComplaint sufficiently
alleges that Bancorp’s records aidt accurately reflect the disptien of its assets, supported by
the sufficient allegations that the failure to reclassify and write down certaindoaBancorp’s
recordspursuant to GAAP was a material misrepreston. These allegains pertain directly
to Bancorp’s records. Therefore, the Court fitidst the SEC has sufficiently alleged a violation
of 8 13(b)(2)(A), for the pyroses of the present Motion.

“Section 13(b)(2)(B) addresses, in part, theernal accounting controls element of a
company's control system, which is a systeecgally designed to provide reasonable, cost-

effective safeguards against the unauthorizssl or disposition of company assetBauplaise,



2006 WL 449175, at *9. “Examples of internal cotd include manual or automated review of
records to check for completeneascuracy and authenticity.McConville v. S.E.C.465 F.3d
780, 790 (7th Cir. 2006) (citinbp re Albert Glenn Yesner, CPAitial Decision, Exchange Act
Release No. 184, 2001 WL 587989 at *33 (May 22, 2001)).

The Court's review of the allegations the Complaint regarding Bancorp's alleged
failure to maintain a system of internal accounting controls simply re-states the statutory
language without supportirfgctual allegations.See, e.gBell Atl. Corp. v. Twomb|y550 U.S.

544, 555 (2007) (finding “a formulaic recitation of thlements of a cause of action” insufficient
to survive motion to dismiss). The Court cannot find within the Complaint sufficient allegations
relating to the types of internal accounting controls contemplated by § 13(b)(2)(B). A complaint

will not suffice if it tenders “naked assertion[s] devoid of ‘further factual enhancement.
Ashcroft v. Igbal 129 S. Ct1937, 1949 (2009) (quotingwombly 550 U.S. at 557 (2007)).
Accordingly, the Court finds that the allegatsoin Count VI fail to state a claim upon which
relief can be granted with regard to the altbg@lation of 8 13(b)(2)(B Dismissal without

prejudice of the SEC's claims in Count VI as thelate to 8§ 13(b)(2)(B) iherefore appropriate.

3. Count VIl against LevanAiding and Abetting Count VI

In Count VII against Levan, the SEC alledbat Levan aided anabetted Bancorp's 88
13(b)(2)(A) and 13(b)(2)(B) violations setrfb in Count VI by knowingly or recklessly
providing substantial assistancAs set forth above, a claim faiding and abetting a securities
violation requires that (1) artwdr party is a primary violato2) the accused party had a general
awareness that his role was part of an ovealivity that is improper; and (3) the accused
knowingly and substantiallgssisted the violatiorRudolph 800 F.2d at 1045 (11th Cir. 1986);
see also BIH Corp2011 WL 3862530, at *6.

With regard to the alleged 8(b)(2)(B) violdions in Count VI, tie Court has found that
Count VI fails to state a primamgolation as to Bancorp. Thuaider and abettdrability cannot
be sufficiently pled as to Man for an alleged 83(b)(2)(B) violation. Dismissal without
prejudice of the aiding and abetti claim in Count VIl as it retas to an alleged § 13(b)(2)(B)
violation is therefore appropriate.

As to the § 13(b)(2)(A) claim in Count VI,&¢iSEC alleges that Levan aided and abetted
Bancorp's alleged failure to make and keep accurate records fairly reflecting the disposition of its



assets. The Complaint sufficiently alleges tBancorp’s failure toeclassify and write down
certain loans on Bancorp’s recorgsrsuant to GAAP was a mat misrepresentation.See
supraPart lll.a.2.A. Moreover, th€omplaint alleges that Levan waubjectively aware of this
material misrepresentation, and knowingly providetstantial assistancetime attempt to avoid
reclassification and write down of those loaS®e supréart Ill.a.2.B. Thus, the Complaint has
sufficiently stated a claim against Levan in CoJfitfor aiding and abetting Bancorp's alleged 8

13(b)(2)(A) violationan Count VI for the purposes ttie present Motion to Dismiss.

c. Counts IV and V: Reporting Violations

Counts IV and V of the Complaint allegeporting violations by both Defendants.

1. Count IV against Bancorp: Secti@f(a) and Rules 13a-1, 13a-13, and 12b-
20 Violations

In Count IV against Bancorp, the SEC allegleat Bancorp knowingly or recklessly filed
inaccurate, false, and materially misleadift-K and 10-Q reports regarding its assets,
liabilities, and related party transactions, and omitted material information necessary to make
those reports not misleading in light of the circumstances, in violation of § 13(a) of the Exchange
Act and Rules 13a-1, 13a-13, and 12b-20 thereunder.

Section 13(a) requires issuers to file witte SEC periodic reports that comply “with
such rules and regulations as the Commission pnascribe as necessary or appropriate for the
proper protection of invests and to insure fair dealing inetlsecurity.” 15 U.S.C. § 78m(a).

Rule 12b-20 provides that “[iJn addition to the infation expressly required to be included in a
statement or report, there shall be added $udher material information, if any, as may be
necessary to make the required statementseifight of the circumstances under which they are
made not misleading.” 17 C.F.R. § 240.12b—20. Rule-13dates that “[e]very issuer having
securities registered pursuantstection 12 of the Act (15 U.S.C.[¥&hall file an annual report

on the appropriate form authorized or prescribed therefor for each fiscal year after the last full
fiscal year for which financial statements wéled in its registration statement. Annual reports
shall be filed within the period specified tine appropriate form.” 17 C.F.R. § 240.13a-1. Rule
13a—-13 deals with the requirements fiing quarterly reports with the SEGeel7 C.F.R. §
240.13a-13.



In response to the SEC's allegations, the badats state that a claim under 8§ 13(a) and
the rules promulgated thereunder requires proat ofaterial misrepresentation or a materially
misleading omission. See, e.¢.S.E.C. v. CoffmgnNo. 06-CV-00088 REBBNB, 2007 WL
2412808, at *12 (D. Colo. Aug. 21, 2007). As the Gdound above with respect to the alleged
disclosure fraud claimed in Count I, the Cdanpt sufficiently allges that Bancorp made
omissions of material fact in its Forms Q0for Q1 and Q2 2007, and its Form 10-K for 2007.
See suprdart lll.a.1.A, lll.a.2.A. Accordingly, thedurt finds that the SEC has pled sufficient

facts for its claims in Count %0 withstand a motion to dismiss.

2. CountV against Levan: Aiding and Abetting Count IV

In Count V against Levan, the SEC allegihat Levan aidedna abetted Bancorp’s
violations set forth in Count N\by knowingly or recklessly providing substantésistance in
Bancorp's alleged knowing or réeks filing of inaccurate, falsand materially misleading 10-K
and 10-Q reports.

Applying the standards for aittj and abetting aesurities violatiorset forth above, the
Court finds that the SEC has sufficiently alldgbat Levan, as Chairman and CEO of Bancorp,
knowingly certified and provided substantial atsnce in connection ith the filing of the
Defendants' Forms 10-Q that gézlly contained material mismgsentations or omissions of
material fact. SeesupraParts lll.a.1.A, 1ll.a.1.C. Moreover, the Court also finds that the SEC
has sufficiently alleged that Lew&nowingly provided substantiaksistance in the Defendants’
alleged failure to reclassifand write down certain probledoans in the CR portfolio in
accordance with GAAP, which allegedly constitutednaterial misrepresentation reflected in
Bancorp's Form 10-K for 2007 (whidbevan allegedly certified).See supraParts lll.a.2.A,
lll.a.2.B. Accordingly, the SEC has alleged suéidi facts to withstand a motion to dismiss as

to the aiding and abetting claims in Count V.



V. CONCLUSION

In summary, based on the foregoing, itGRDERED and ADJUDGED that the
Defendants' Motion to Dismiss the Complaint (ECF No. 13BERANTED IN PART and
DENIED IN PART as follows:

1. The Motion to Dismiss BENIED as to Counts I, II, I, IV, and V.

2. The Motion to Dismiss Count GRANTED IN PART and DENIED IN PART as
to Counts VI and VII, alleging wilations of 8§ 13(b)(2)(A) rad 13(b)(2)(B) of the Exchange
Act. The Plaintiff's claims regarding 8 13(b)(2)(B) &&MISSED without prejudice.

3. The Plaintiff may file an amended cdaipt re-alleging any claims dismissed herein
within fourteen (14) daysof this Order.

4. The Defendants shall file an Answeratay claims not dismisgeherein, or to any
amended complaint, withiventy-eight (28) daysof this Order.

DONE and ORDERED in chambers, at Miami, Florida, on May29, 2012.

ROBERT N. SEOLA, JR.
UNITED STATES DISTRICT JUDGE
Copies to:
Designated U.S. Magistrate Judge
Counsel of record



