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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 12-60172-Civ-SCOLA

HOUSING OPPORTUNITIES PROJECT
FOR EXCELLENCE, INC.gt al,

Plaintiffs,
VS.

WEDGEWOOD CONDOMINIUM
ASSOCIATION, INC. et al,

Defendants
/

ORDER DENYING DEFENDANTS’ MOTION TO DISMISS

THIS MATTER is before the Court on tiiefendants’ Motion to Dismiss (ECF No. 25).
Having reviewed the Motion, the Response, andrdlevant portions of the record, and for the
reasons stated below, it@GRDERED AND ADJUDGED that Defendants’ Motion to Dismiss
is DENIED.

l. FACTUAL BACKGROUND

Plaintiffs are residentof Wedgewood Condominium (“Wedgewood”) in Broward
County and Housing Opportunitiesoigct for Excellence, Inc. HOPE”), a private, federally-
funded Florida non-for-profit dedited to eliminating housing dismination and promoting fair
housing. Am. Compl. § 2-16. Plaintiffs allege ttreg Defendants violategskveral provisions of
the Federal Fair Housing Act, 42 U.S.C. § 360#hpractices that discriminate on the basis of
familial status. The Plaintiffs also allege ththte Defendants’ allegedly discriminatory acts
violated provisions of Broward Cnty. Ord. § 16*35 and the Florida Faidousing Act, Fla.

Stat. §8 760.20 - 760.37. The Defendaint this case inade the condominiurassociation that
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operates Wedgewood, the Wedgewood Condominiusodation, Inc., fourmembers of the
Board of Directors of that association, Morton Schultz, Marvin Krull, Nicholas Mauro, and John
Maffucci, the corporation that Wedgewood hiredrtanage the community, Castle Management,
Inc. (“Castle”), and one of the employees ddttimanagement corporation who served as the
property manager at Wedgewood, Cindy Peraza.

It is undisputed that the Wedgewood Deatean of Condominim, created in 1978,
included a provision that excluded children untiéryears of age from living at Wedgewood as
follows:

L. In recognition of the fadthat the condominium has beand is being developed and

the structures to be located therein, desigoemarily for the comfort, convenience and

accommodation of adult persons, the usellofhe units in the condominium is hereby
limited to permanent residents sixteen (16) gealr age or older, except that children
under such age may be permitted to visit ssrdporarily reside therein, provided that
such temporary residence shall not exceed/ g60) days in any one calendar year or
sixty (60) days within any consecutiveeiwe (12) month period, whichever is less.
In 1998, Congress amended the Federal Fauskhg Act to includeprohibitions against
practices that discriminate oretbasis of familial status. 42 UC5.88 3601-19. “Familial status”
is defined by the Fair Housing A@nd the identical ate and county laws relant to this case,
as “one or more individuals (W have not attained the ageeifhteen years) being domiciled
with . . . (1) a parent or anothperson having legal stody of such indidual or individuals.”
42 U.S.C. § 3602(k). It is undisfed that Wedgewood did neemove the discriminatory
provision from its Declaration after the enaetih of the amendment. On February 10, 2012,
almost two weeks after this suit was fildle Wedgewood Condominium Association held a

Board ofDdirectors meeting that passed amfl Resolution amending the Declaration of

Condominium by declaring that Sectibrwould not be enforced, as follows:



WHEREAS, under current loastate and federal staéist case law and/or other
regulations, Article XVI, Section L, of ¢ Declaration of Catominium of Wedgewood
Condominium may not be enforceable.

RESOLVED, that Morton Schultz as Presil and Marvin Krull as Secretary of
WEDGEWOOD CONDOMINIUM ASSOCIATION, INC., a Florida Non-Profit Corporation
are and they are hereby authorizedl directed to ecute any and all documentation, including
but not limited: this Resolution which recognizeattArticle XVI, SectionL, of the Declaration
of Condominium of Wedgewood Conamium will not be enforced until it becomes legal to do
so, if ever.

A portion of the allegedly discriminatory praods that gave rise® this claim involves
Plaintiff Crystal McGee (“McGee”)who entered into a rental agreement in June 2011 with Lisa
Sandell (“Sandell”), the owner of one of th&8 units at Wedgewood. Am. Compl. {1 31, 39.
Sandell had purchased her unit in 2004, ardldhéourteen year old son at the ting.at T 37.
She faced no difficulty in purchasing her unitldrom 2007 to 2011, she rented the unit to other
families with children under the age of 16 yeads.at f 27-38. Sandell sent McGee’s rental
application to Wedgewood on June 17, 20@ilat T 40. According to the amended complaint,
on July 9, 2011, a representative from Wedgesy or the property manager of Wedgewood,
called McGee to notify her that she could natve into Wedgewood because she had a child
under the age of 16d. at T 41. When McGee called Sandellconfirm the denial, Sandell told
McGee that she had been present at thedbozeeting where McGee’s tenancy had been
approved and she could still plan moving in on July 15, 2011d. Later that same week, the
property manager of Wedgewood called McGee lohes to attend a screening meeting at the
Wedgewood clubhouse on July 15, 2011, the slae was scheduled to move id. at T 42.

According to the complaint, McGee was “corddsand upset” about this meeting which she

believed would involve a vote on whether she daiill move into Wedgewood despite having a



child under the age of 1&. According to the amended complgiat the screening meeting she
was approved for tenancy for a period of one year because of “harddhai. 43.

The amended complaint pleads that the DBedémts’ discriminatory practices have
deprived McGee of the right to equal housing opputies regardless of familial status and that
she would like to continue livinopp the Community with her childd. at § 44-45. The amended
complaint further pleads that the Defendantscdminatory practices have harmed the other
resident Plaintiffs by dengg them the opportunity to kv in a neighborhood free of
discrimination and the benefit of satization with families with childrend. at Y 58, 62. The
resident Plaintiffs allege they would like tlogtion of selling or renting their premises to
families with children and to have the option of having family members under 16 years of age
reside with themld. at 1 59-60. Finally, the resident Plaintiffs allege that they have been
harmed by being assessed for resources of Whamge that are used to discriminate against
families with childrenld. at  62. The amended complaint aldegds that as a salt of resident
Plaintiffs’ participation in this suit, they we advised that they caot participate in any
committees of the Wedgewood Condominium Asstien and that thi€onstitutesretaliation
against resident Plaintiffs for assertiihgir rights under thEair Housing Actld. at § 84-85.

According to the amended, at an unspecified time, a member of the Board of Directors at
Wedgewood contacted HOPEgeeding the Board’s need for fair housing trainitdy.at I 46.

On September 26, 2011, HOPE attempted to handedatmaterials regardg the Fair Housing
Act to Defendants Maffuci and Peraza, which they refused to addept. 1 49. The amended
complaint alleges that these Dediants responded to the attemptiedivery of the materials by
disclosing that they had evictedventeen families in the pasio years and hadon every case.

Id. Additionally, throughout S#tember 2011, HOPE made threéematpts to be placed on the
4



agenda of the Wedgewood board meeting for tngioin the Federal Fair Housing Act, including
mailing two letters via certified mail with thiquest to Defendants W, Peraza, Maffucci,
Schultz, and Maurold. at §f 47-50. At some point, HORtegan an investigation into the
housing practices of Wedgewood and “received otbemplaints from a real estate professional
and others who have been victims of actdaicrimination and have actually been denied
housing from Wedgewood and Castle Botiue to their familial statusld. at 1 51-52. HOPE
pleads that the discriminatopctions of the Defendants have injured HOPE by (a) interfering
with HOPE's efforts and programs which were intehttebring about equa&yji of opportunity to
minorities and others in housing, (b) forcing HO#®Edevote scarce resources to identify and
counteract Defendants’ unlawful haug practices, and (c) interfag with the rights of HOPE's
constituents in Broward county &njoy the benefits of livingh an integrated commuting and
thereby frustrating HOPE’s mission and purpdgeat § 56.

I. LEGAL STANDARD AND ANALYSIS

A. Legal Standard on Motion to Dismiss

When considering a motion to dismiss undeddtal Rule of Civil Procedure 12(b)(6),
the Court must accept all of the Complaint’s allegations as toastraing them in the light most
favorable to the plaintiff.Pielage v. McConnell516 F.3d 1282, 1284 (11th Cir. 2008). Under
Federal Rule of Civil Procedure 8, a pleadingdenly contain “a short and plain statement of
the claim showing that the pleadsrentitled to relief.” Fed. R. Civ. P. 8(a)(2). The plaintiff
must nevertheless articulate “enoughts to state a claim to reli#fat is plausible on its face.”
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). “A claimshéacial plausibility when the
plaintiff pleads factual content that allows theud to draw the reasonable inference that the
defendant is liable for the misconduct allegedshcroft v. Igbgl129 S. Ct. 1937, 1949 (2009).
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“Threadbare recitals of thelements of a cause of action, supported by mere conclusory
statements, do not suffice.ld. Thus, a pleading that offers mere “labels and conclusions” or
“a formulaic recitation of the elements of a sawf action” will not survive dismissald.

B. Whether the Plaintiffs have &tding to Invoke this Court'Subject Matter Jurisdiction

To satisfy Article IlI's standing requirements, a plaintiff must show (1) it has suffered an
“injury in fact” that is (a) conete and particularizeand (b) actual or imment, not conjectural
or hypothetical; (2) the injury isifdy traceable to the challengedtion of the defendant, and (3)
it is likely, as opposed to merely speculativagttthe injury will be redressed by a favorable
decision.Lujan v. Defenders of Wildlifec04 U.S. 555, 560-61 (1992). The Defendants’ argue
that this Court lacks jurisdiction to hear tligse because the individually named Plaintiffs do
not have standing to maintain a cause of adgainst Defendants. Specifically, the Defendants
maintain that the discriminatory provision iquestion did not cause any injury to the
individually-named Plaintiffs because none of them have children other than McGee and she was
allowed to live in Wedgewood with her child. Besawnone of the individually-named Plaintiffs
have established that they personally suffered an “injury in fact” caused by the discriminatory
provision, Defendants argue, thei® no case or controversy at issue granting this Court
jurisdiction ove this action.

The Supreme Court has provided guidancehenboundaries of standing for plaintiffs
bringing claims for discriminatory viations of the Fair Housing Act. Ifrafficante v.
Metropolitan Life Ins. Cq 409 U.S. 205, 208-10 (1972), thepBeme Court ruled the term
“persons aggrieved” under thedesal Fair Housing Act included more than merely the persons
who are the objects of discrimioay housing practices, and thie term is broad enough to

encompass residents who were not the objectesktpractices but who suffered the injury of the
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loss of important benefits of living in ant@grated community. In dium, the Supreme Court
stated that the language of the Act was “braadl iaclusive” and intended to create a definition
of standing that is as brdaas possible under Article Illd. at 209-10. More recently, the
Supreme Court has revisited the definition sthnding under the Federal Housing Act and
clarified its dicta inTrafficante In Thompson v. N. Am. Stainless, L.P31 S. Ct. 863, 869
(2011), the Supreme Court stated the dictunTrafficante that the term “person aggrieved”
reaches as far as permitted undeticle Il was too expansivera that “the term ‘aggrieved’
must be construed more narrowly than the&er boundaries of Artiel Ill.” However, the
Supreme Court ruled the term cdulot be limited to give staling only to those who were the
object of discriminatory practicebolding that “if that is wha€Congress intended it would have
more naturally have said ‘person claiming tovénebeen discriminate@dgainst’ rather than
‘person claiming to be aggrievedld. at 870. In so holding, theureme Court reaffirmed that
such a narrow meaning of the tefoontradicts the very holding dfrafficante which was that
residents of an apartment complex were spes aggrieved’ by discrimination against
prospective tenantsld. In other words, individuals who weret the object of discriminatory
housing practices could still estish standing as “peonis aggrieved” if tay could show that
they had suffered an injury because of thsciiminatory practice. The Supreme Court has
acknowledged and accepted that losghe benefit of living in amtegrated community satisfies
the injury requiremenilrafficante 409 U.S. at 209-10.

Applying Thompsorto the individually named Plaintiffs in the instant case requires this
Court to find they have pled ficient facts to establish theirastding to bring this cause. The
amended complaint pleads ttitae individually named Plairifs are residents of Wedgewood

who “would like to enjoy the benefits of solization with families with children” and “have
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been harmed by the denial of the opportutatyive in a neighborhood free of discrimination.”
Am. Compl. 11 58, 61. As ifirafficante the individually named Plaiifts are persons aggrieved
by discrimination against prospective tenanfsWedgewood. Contrary to the Defendants’
assertion that the amended complaint must cordlegations of platiffs who have actually
been denied housing due to their familial status Tth@mpsorcase reaffirms that plaintiffs who
have not been denied housing can still eshbstanding under Articléll. Moreover, the
amended complaint alleges that over the coafsts investigation, HOPE received complaints
from others “who have been victims of actaiécrimination and have actually been denied
housing from Wedgewood and Castle solely du¢htar familial status” and that two of the
Defendants have stated that they have evicteldrilies in the past two years. Am. Compl. 1
52, 49. As stated by thé&rafficante court, “[w]hat the proof ma be is one thing,” but the
individually named Plaintiffs have pled an gkel injury by exclusion of families with children
from Wedgewood and the loss of the benefiisocialization with such familie3rafficante 409
U.S. at 209. Accordingly, the individually namethintiffs have standingp bring this action.

The Defendants’ motion to dismiss does ndalliemge the standing of HOPE to maintain
this action, perhaps because the case law snalear that it has standing to file suit for
Defendants’ violations of the Federal Fair Housing ActHavens Realty Corp. v. Colematbs
U.S. 363, 379 (1982), the Supreme Court found that a non-for-profit similar to HOPE which
brought claims for violations of the Fedem@air Housing Act had standing based on the
deflection of its time and money from counseling to legal efforts caused by the necessity of
having to addressing the defendamtiscriminatory practices. “Ifas broadly alleged, petitioners'
steering practices have perceptibly impaired HE8Viability to provide aunseling and referral

services for low-and moderate-income hoesk®rs, there can be no question that the
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organization has suffered injury in facEee alspHous. Opportunity Project for Excellence, Inc.

v. Key Colony No. 4 Condo. Assoc., |Ingl0 F. Supp. 2d 1003, 1009 (S.D. Fla. 2007)(finding
HOPE had standing when it alleged that it haelvtited significant resources to identifying and
counteracting [the defendant’s] discriminatopplicies, which frustrated the organization’s

counseling and referral services.”). Acdogly, this Court would have subject matter

jurisdiction over this a@n even if the individually nangePlaintiffs lacked standing.

C. Whether the Defendants’ actions after the filoidhis suit moot the Plaintiffs’ claims

The Defendants’ argue that the Plaintiffs’ amended complaint should be dismissed
because all three of the Plaintiffs’ clairmse now moot. The Defendants argue the formal
Resolution amending the Declaration of Conduom on February 10, 2012 moots counts | and
Il because the allegedly discriminatory provisiemo longer in effecand there are no longer
written publications of discriminatory documenihe Defendants also argue that count Il for
retaliation is moot because thefBedants have sent an emailRintiffs’ counsel stating that
no one is preventing the Plaintiffs froserving on any of the Wedgewood Condominium
Association committees.

“To qualify as a case fit for federal-cowtljudication, ‘an actuatontroversy must be
extant at all states of review, not merely at the time the complaint is filddZbnans for
Official English v. Arizona520 U.S. 43, 67 (1997)(quotirRyeiser v. Newkirk422 U.S. 395,
401 (1975)). “Mootness is jurisdictional,” and therefore mustéeded as a threshold matter
and requires dismissal if the court findsjitssdiction lacking under this doctrinédl Najjar v.
Ashcroft 273 F.3d 1330, 1336 (11th Cir. 2001). Thedeur of establishing mootness rests with

the party seeking dismiss@ee Cnty. of L.A. v. Dayid40 U.S. 625, 631 (1979)A case is



moot when it no longer presents a live controyesth respect to which the court can give
meaningful relief."Ethredge v. Hajl996 F.2d 1173, 1175 (11th Cir. 1993).

Plaintiffs’ claims seeking monetary relieinnot be mooted by any change in policy by
Wedgewood, including a formal Resolutito its Declaration of CondominiurBeeHavens 455
U.S. at 371 (“Irrespective of the issue of mgtive relief, [the plaintfs] continue to seek
damages to redress alleged violations of the IFausing Act . . . Given [plaintiffs’] continued
active pursuit of monetary relief, this case remains ‘defi@itel concrete, touching the legal
relations of parties havinglaerse legal interests.”bee also Buckhannon Bd. and Care Home,
Inc. v. W. Va. Dept. of Health and Human R&82 U.S. 598, 608-09 (2001)(“so long as the
plaintiff has a cause of action for damages, a defendant's change in conduct will not moot the
case.”);Friends of Earth, Inc. v. Laidlaw Envtl. Serv. (TOC), 128 U.S. 167, 189 (2000)(“It
is well settled that a defendantvoluntary cessation of a chaltged practice does not deprive a
federal court of its power to determine the legabifythe practice” unless is “absolutely clear
that the allegedly wrongful behavior coulibt reasonably be expected to recur.”). The
Defendants’ amending of the Declaration of Condoum did not give Plaintiffs the relief they
seek in these claims, namely monetary compensadiea.Jews for Jesus, Inc. v. Hillsborough
Cnty. Aviation Authority162 F.3d 627, 629 (11th Cir. 1998)(“In this case, the airport's change of
policy has already given Jews for Jesus the rel@f teek - the ability to distribute literature at
the airport - and there is theredfono meaningful relief left for ¢hcourt to give.”). This Court
can still give Plaintiffs the meaningful reliefeth seek. Count Il for discriminatory publications
and count Il for retaliationesek compensatory and punitivenuiges for Defendants’ actions,

and therefore are not moot.
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Having found that counts Il and Ill are nobat, the Court must decide whether Count |
for violations of the Federal and Florida Fhiousing Acts and BrowdrOrdiance is moot. At
the outset, the Court notes that “the mereuntary cessation of a challenged practice does not
render a case mootld. The Eleventh Circuit has establisitadee factors a court must consider
when deciding whether a Defemd@ voluntary cessation of é¢hchallenged conduct moots the
Plaintiff's claim: “(1) whethetthe challenged conduct was isolatadunintentional, as opposed
to a continuing and deliberate practice; (2) whether the defendant's cessation of the offending
conduct was motivated by a genuine change of loedimed to anticipate suit; and (3) whether,
in ceasing the conduct, the defend&as acknowledged liability.Sheely v. MRI Radiology
Network, P.A.505 F.3d 1173, 1184 (11th Cir. 2007). Applyithese three factors to the facts
alleged in the complaint requires thuct to find that Count | is not moot.

First, despite the Defendants’ protestatioret the challenged discriminatory provision
has never been enforced, the amended complaint states that there are seventeen families who
have been evicted and that HOPE has receiveglaints from victims who have actually been
denied housing solely due to their familial status. Construing the amended complaint’s
allegations in the light most favorable to thaiRtiffs, the Court musaccept these pled facts as
true. The amended complaint pleads faatppsrting the inference that the Defendants’
challenged conduct of discriminatirmgainst residents with childres the result of continuing
and deliberate practices, and that Plaintiff MeG experience was not an isolated incident.
Therefore this factor weighs in favof finding that ount | is not moot.

SecondSheelycounsels that a court should be “mdikely to find that cessation moots a
case when cessation is motivated by a defendamtisrgechange of hearttheer than his desire

to avoid liability.” Sheely 505 F.3d at 1185-86. This factor requires the Court to consider the
11



intent behind the Defendants’ cessation of thedlehged conduct. The timing of the amendment
of the Declaration of Condominiyntwo weeks after théling of this suit, raises doubts about
whether the cessation was motivated by a genuisged® correct the Defendants’ policies to
conform with the Federal Fair Housing Act,whether the cessation was intended to moot the
Plaintiffs’ claims and avoid ability. Further suggesting thahe Defendants’ cessation was
motivated by the desire to adoliability rather than complyig with federal law, the amended
complaint pleads that the Board of Directors\&dgewood refused to agueraining materials
from HOPE regarding the Federal Fair Housing &udl rejected the attempts to receive training
to learn how to comply with that Act. Am. Comfilfj 47-51. This factor sb weighs in favor of
finding that Count | is not moot.

Third, the Resolution only went so far asstate that the discrimatory provision would
not be enforced until it becomes legal to @y and did not actually remove the challenged
provision from the Declaration of Condormum. This tepid approach to addressing the
challenged provision raises doul#ts to whether the Defendaimtuly acknowledgediability.

“[A] defendant's failure to acknowledge avrgdoing similarly suggests that cessation is
motivated merely by a desire to avoid lialilitand furthermore enswehat a live dispute
between the parties remainsSheely 505 F.3d at 1187. On the one hand, Defendants’ have
acknowledged the illegality ahe challenged provision and hasleclared in their motion to
dismiss that they are amenable to the entry of an order by this Court stating that “Article XVI,
Section L, of the Declarath of Condominium of Wedgewd Condominium shall not be
enforced until it becomes legal tip so, if ever.” On the othédnand, Defendants’ deny that the
challenged provision has ever besmforced and specifically th#t was never enforced as to

Plaintiff McGee. Their refusabf training and training mateis on housing discrimination by
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HOPE further suggests that Defendants havetny acknowledged liability. Therefore, this
factor also weighs in favor dihding that Count | is not moot.

Furthermore, to establish mootness basedthe Resolution tdhe Declaration of
Condominium, the Defendants bear the “heavydearof showing that the illegal behavior
cannot reasonably be @acted to reoccur.Sec’y of Labor v. Burger King Corm55 F.2d 681,
684 (11th Cir. 1992). A claim will not be moot urdeis is “absolutely @ar that the allegedly
wrongful behavior coul not reasonably bexpected to recur.Laidlaw, 528 U.S. at 189. The
language of the Resolution thaetprovision will not be enforcedntil it is legd to do so does
not conclusively bar future Board of Directogmoperty managers, or others in positions of
authority from passing another resolutionrésurrect the challenged provision.Barger King
Corp., the Eleventh Circuit was similarly concerned with the resurrection of a policy regarding
child labor. The Eleventh Circuit noted that déesphe fact that the eporate headquarters of
Burger King changed the policy, the corporatecafftould not completely control the actions of
local restaurant managers and, therefore, Bufgeg failed to show that the child labor policy
would not be enforced again. “[A]lthough corp@ahanagement has advised them not to hire
fourteen- and fifteen-year olds at all, restauraahagers have done so when faced with a severe
labor shortage. These pressures are beyondaieot of BKC management and there is no
reason to believe that BKC will be any moresssful now than it has been in the paBtiger
King Corp, 955 F.2d at 685. Therefore, the Resolutioimssifficient to moot Count | because it
does not make absolutely clear that the chglel conduct cannot reasbhabe expected to
reoccur.

D. Whether the amended complaint fails to state any claims

13



The Defendants argue that count | of theeaded complaint fails to state a claim under
the anti-discriminatory provisiorsf the Federal and Florida Fatiousing Acts and the Broward
Ordinance because none of the Plaintiffs are mesrdfea statutorily protected class. Raising the
same arguments made regarding Baintiffs’ standingo bring this suit, the Defendants argue
that the Plaintiffs have not ebteshed that any of them were refused the opportunity to purchase
or rent a unit within Wedgewood and that noneha resident Plairffs besides McGee have
children or have ever attemptéal have children reside witthem at Wedgewood. However,
Plaintiffs are not required to members of a protected classbting suit under the Federal Fair
Housing Act; they are only requirdd show they suffered an actual injury as a result of the
discriminatory practicesSee Gladstone Realtors v. Vill. of Bellwpot4l U.S. 91, 103
n.9 (1979)(“as long as the plaintgtiffers actual injury as a reswolt the defendant's conduct, he
is permitted to prove that the rights of another were infringed.”Jhompsorand Trafficante
the Supreme Court established that individualso were not the objecdf discriminatory
practices can nonetheless stateantifor violation of the Federal Fair Housing Act based on the
loss of the benefit of living in an integratedmmmunity. As stated earlier, the protections of the
Federal Fair Housing Act are expansive enoughdlude resident plairffs who have not been
the object of discriminatory practices but hdnen injured by being denied the opportunity and
benefit of living in housing with families including children under the age of 16. Accordingly,
the Plaintiffs have pled facts fégient to state a claim for vioteons of the anti-discriminatory
provisions of the Federal aidiorida Fair Housing Actand the Broward Ordinance.

The Defendants also argue that count Ithef amended complaint fails to state a claim
under the anti-discriminatory plikation provisions of the Fedad and Florida Fair Housing

Acts because it contains no facts of instarineshich the Defendantprinted or promulgated
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any discriminatory occupancy standards. “@stablish a prima facie claim under section
3604(c), plaintiffs must prove that: (1) defendamtade a statement; (2) the statement was made
with respect to the rental of a dwelling; and {8e statement indicated a preference, limitation,
or discrimination on the basis of a protected clabsdmi Valley Fair Hous. Ctr. Inc. v. The
Connor Grp.,805 F. Supp. 2d 396, (S.D. Ohio 2011). “Tdwrerning regulations interpret this
provision to coverall written or oral notices or statements by argen engaged in the sale or
rental of a dwelling.” Id. (citing 24 C.F.R. 8§ 100.75(b)). €hamended complaint alleges that
Plaintiff McGee was orally notified that sheutd not rent a unit at Wedgewood because she had
a child under the age of 16 who was planning te liwth her at the unitAm. Compl. 1 41. The
amended complaint also alleges that the Defatstigrinted and promulgated discriminatory
occupancy standards and steered prospetivents away from Wedgewood based on familial
status. Am. Compl. § 33, 77-78. Teedscts are sufficient to eslegsh a prima facie claim under

8§ 3604(c).

Finally, the Defendants argue that countdflthe amended complaint fails to state a
claim for retaliation under the Federal Fair HogsAct because the Pldiffis have not suffered
any adverse actions. In making this argumerd,Defendants urge theoGrt to consider email
correspondence between Defendants’ counselPdaidtiffs’ counsel in which the Defendants
stated that “nothing and no one” was prevamtihe Plaintiffs from participating on any
Wedgewood committee. However, in ruling omation to dismiss, the Court must accept all
well-pleaded allegations in the complaint as true and is generally limited to the four corners of
the complaint.Hishon v. King & Spalding467 U.S. 69, 73 (1984). The amended complaint
pleads facts which, accepting them as true, statause of action for retaliation: (1) that the

Plaintiffs were engageith protected activity; (2) that thesuffered adverse aotis, and (3) that
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the adverse action was causally related to the protected ac@hdyz v. City of Plantation, Fla

344 F.3d 1161 (11th Cir 2003). The amended complaaesthat the Plaifits were told they

could not participate in any \lgewood committee because of thearticipation in this suit.
Their participation in this suit constitutes prdegt activity as the exercise of rights granted or
protected by the Fair Housing Act. They sufteeelverse action by being denied the privileges
of living in the community, and they suffered these actions because of their participation in
protected activity. Accordingly, the amendecdnmaint states a claim for retaliation.

E. Whether the amended complaint fails to state a claim for injunctive relief

Counts Il and 11l of the amended complaint sdek Court to enjoin the Defendants from
discriminating against residentaiitiffs based upon familial statasd from retaliating against
Plaintiffs for their participation in this suit. The Defendants argue that the amended complaint
fails to state a claim for injunctive relief becatise Plaintiffs have not established “a substantial
threat of irreparable injury” as required to statich a claim. However, the Eleventh Circuit has
held that a showing of a substil likelihood that a defendant hasolated the Federal Fair
Housing Act is sufficient, by itself, to eate a presumption of irreparable hafresham v.
Windrush Partners, Ltd 730 F.2d 1417, 1423 (11th Cir. 1984)(“when a plaintiff who has
standing to bring suit shows a substantial likedid that a defendant hamlated specific fair
housing statutes and regulatiotisat alone, if unrebutted, isféicient to support an injunction
remedying those violations.”). At this stagbe Court does not need to decide whether the
Plaintiffs have proven that they are entitlecgitoinjunction, but only whether they have provided
sufficient facts to state a claim for one. Thpuirctive claims survive the Defendants’ motion to
dismiss because irreparable injury can be presumed if dm&iff$ show a substantial likelihood

that the Defendants have violated the FHA. Phaintiffs do not need tmmake an evidentiary
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showing of this in their complaint. Because Defendants have onthallenged whether the
Plaintiffs have established the first element géimctive relief, and becse the Plaintiffs have
filed a motion for a preliminarynjunction, the Court eclines to delve into the merits of
Plaintiffs’ claims for injunctive relief at thigincture and will consigr those arguments when
ruling on the Plaintiffs’ Motion for a Prelimingrinjunction (ECF No. 26). At this point the
Court’s ruling is limited to a fiding that the amendedmplaint pleads fastthat could support a
showing that the Federal Fair Housing Act hasrbeolated by Defendasitand therefore states
a claim for injunctive relief.

II. CONCLUSION

For the reasons stated above, the Court finds ttie Plaintiffs have standing to assert
claims for violations of the Federal and FlariBlair Housing Acts and the Broward Ordinance,
that the Plaintiffs’ claims have not been mooted by the Resolution to the Declaration of
Condominium, and that the amended complaint ceffitly states claims for violations of the
Federal and Florida Fair Housing Acts ané froward Ordinance and for injunctive relief.
Accordingly, the Defendants’ Motion to Dismiss (ECF No. 25pPENIED. The Defendants

shall file answers to the Plaintiffs’ amended complainOotober 12, 2012

DONE and ORDERED in chambers at Miami, Florida, on September 18, 2012.

F’&éBE)"RT N. b%OLA, JR.

UNITED STATES DISTRICT JUDGE
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