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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 13-61979-CIV-BLOOM/VALLE

CERTAIN UNDERWRITERS AT LLOYDS,
LONDON SUBSCRIBING TO POLICY NO.
SA 10092-11581

Plaintiff,
V.

WAVEBLAST WATERSPORTS, INC. ,
WAVEBLAST WATERSPORTS II, INC. ,
CASEY FULLER,

JEFFREY ZABADAL ,

SANDS HARBOR, INC., and
SCOTTSDALE INSURANCE COMPANY ,

Defendants.

ORDER

THIS CAUSE is before the Court on Daftant Sands Harbor, Inc.’s Motion for
Summary Judgment, ECF No. [84], joined Dbgfendant Scottsdale Insurance Compasg
ECF No. [87]; Plaintiff's Partial Motion for Samary Judgment, ECF No. [86]; and Defendants
Scottsdale Insurance Company and Sands Harlbmois Motions to StrikeECF Nos. [93], [95].
The Court is fully advised after careful reviesd the record, the parties’ briefs, and the
applicable law.

l. Background

Plaintiff filed this action on Septdmer 11, 2013, seeking a judgment under the
Declaratory Judgment Act, 28 U.S.C. § 226tlseq. that Plaintiff owesno duty to defend or
indemnify Defendants Waveblast Watersports Mayeblast Watersports Il, Inc., Casey Fuller,
Jeffrey Zabadal, Sands Harbor, Inc., or Scotesttasurance Company, or to provide insurance

coverage or defense of claims made againstangll of the parties of this case by Steven
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Miskell, as administrator of the Estate of Klatn Miskell, deceased, ordividually, for bodily
injury, wrongful death or othhedamages, in any lawsuits which may be filed within the
jurisdiction of this Courarising out of Kathleen Miskell’death during a parasailing accident.
Defendants Waveblast and Waveblast Il filed cowtaéns against Plaintiff, requesting that the
Court issue a declaratory judgnmehat Plaintiff has the duty tdefend and indemnify them in
the underlying lawsuit.SeeECF No. [65] at 8. Defendant & Harbor filed a counterclaim
against Plaintiff, stating two counts—the first for declaratory relief that Plaintiff has the duty to
defend and indemnify it in the underlying lawsgi€éeECF No. [66] at 13, and the second for
breach of contract for Plaintiff's failure to defend and has requested attorney’sdfess14-15.
Plaintiff is the insurer of a policy, nurabSA10092-11581, pursuant to which Defendant
Waveblast is the named insureddddefendant Sands Harbor is nah@s an additional insured.
See ECF No. [86-2] at 1, 4. Defelant Scottsdale is the surer of a policy, number
BCS0025806, pursuant to which fleedant Sands Harbor is the named insur8deECF No.
[86-5] at 4. The underlying complaint alleges:
47. On or about August 15, 2012, Staphdiskell and Kathleen Miskell
were invitees at the Sands Harbor Haed Resort and went to that facility
because it offered and/or advertisegtreational parasail excursions from its
location.
48. Upon arriving at the Defendanbands Harbor Resort, Stephen
Miskell and Kathleen Miskell wereoffered a parasailing excursion by
Defendants, Sands Harbor, Waveblasandd Waveblast. Due to an oncoming
storm, Stephen Miskell and Kathleen Miskell were told to wait at the bar area of
the Sands Harbor Resort until the storm passed.
49. Sometime later, the storm passed and Defendants, Sands Harbor,
Waveblast Il and/or Waveblast undertdokprovide a tandem parasail excursion
to Stephen Miskell and Kathleen MiskellThe excursion left from a marina
owned and operated by Defentd&ands Harbor, and timearina is also adjacent
to the bar area of Sands Harbor. Wassebll and/or Waveblast had an office in

the Sands Harbor Hotel as well. Thecarsion was to ocauin the navigable
waters offshore from Pompano BeadBroward County, Florida, utilizing
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Defendants, Sands Harbor, Waveblast ldl/an Waveblast’s parasail vessel, the
vessel's crew, and its/their parasaiqugment.  The parasail apparel,
appurtenances, etc. (“the equipment”) wprevided, distributed and/or sold by
Defendants, Custom Chutes and/or Watdrand/or Sport Ches. Sport Chutes
and/or Custom Chutes served as Watdi® distributor in the U.S. and sold
Waterbird products including parasail harnesses.

50. During the Parasail excursion, ilghthe parasail containing Stephen
Miskell and Kathleen Miséll was aloft and beingowed by the Defendants,
Waveblast Il and/or Waveblast parasajlivessel, and at which time the parasail
was at a height above tlseirface of the water of 15@r more, the harness in
which Kathleen Miskell was secured Ifio@actioned and/or failed, and Kathleen
Miskell plummeted into the water.

51. The fall from the parasail into theater as aforesaid resulted in the
death of Kathleen Miskell, Plaintiff's decedent.

ECF No. [82-1] at 11-12.

The Court granted Plaintiff's Motion foEntry of Final Default Judgment as to
Defendants Fuller and Zabadal, ngithat no coverage exists filese Defendants, and Plaintiff
has no duty to defend or indemnify thd3efendants in the underlying lawsuiseeECF No.
[35].

Il. Discussion
a. Motion to Strike

Defendants Scottsdale Insurance Company Santtls Harbor move tsirike Plaintiff’s
Response in Opposition to Defendant ScotesgdaMotion for Summary Judgment, ECF No.
[88], on the grounds that “Lloytd&esponse’ is nothing more @m a second, successive motion
for summary judgment on the issue of prioofycoverage.” ECF No. [93] at 4.

“The court may strike from a pleadingn insufficient defense or any redundant,
immaterial, impertinent, or scandalous mattdfed. R. Civ. P. 12(f). Granting motions to strike
are generally disfavored.ake Lucerne Ass’n v. Dolphin Stadium Co&01 F. Supp. 684, 694

(S.D. Fla. 1992) (citinglaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards,d¢.
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F.2d 1045, 1057 (5th Cir. 1982)). However, Rulef1@(ly applies to “pleadings,” defined by
Fed. R. Civ. P. 7(a) to include only a complaint, an answer to a complaint, an answer to a
counterclaim, an answer to aossclaim, a third-party complaindgn answer taa third-party
complaint, and a reply to an answer (if the court orders ddeg¢. Vanderwall v. United Airlines,
Inc., No. 14-CIV-60256, 2014 WL 4755219, at *1 (S.DaFBept. 23, 2014) (citing cases).
While Plaintiff seemingly concedes coverage exists, the Response addresses the construction of
the policies at issue and is filén accordance with the FedeRalles. Accordingly, the Motions
to Strike are denied.
b. Summary Judgment Motions

Plaintiff has moved for Raal Summary Judgment—daag a ruling on coverage
priority with Defendant Scottsdale for Deferd Sands Harbor's defense and/or indemnity.
Defendant Sands Harbor has moved for FiSBammary Judgment—seeking a ruling that
Plaintiff has a duty to defend and indemnify Defartd@ands Harbor with respect to the claims
stated in the underlying lawsuitDefendant Scottsdale hadopted Defendant Sands Harbor’'s
Motion.

i. Legal Standard

The parties have filed andiéfed cross-motions for summary judgment on the same legal
issue—Plaintiff’'s coverage with respect to Def@endSands Harbor and priority with respect to
Defendant Scottsdale. A districourt’s disposition of cgs-motions for summary judgment
employs the same legal standards appl@en only one party files a motiosee United States
v. Oakley 744 F.2d 1553, 1555 (11th Cir. 1984). “Crosstions may, however, be probative of

the absence of a factual dispute where thegcefjeneral agreement by the parties as to the
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controlling legal theories and material facts’ Pilot Ins. Co. v. CECS, Inc. F. Supp. 3d __,
_, 2014 WL 4977805, at *2 (N.D. Ga. 2014) (cit@gkley 744 F.2d at 1555-56).

A party may obtain summary judgment “if the movant shows that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). The parties may support theirigimss by citation to the record, including inter
alia, depositions, documents, affidavits, or deafions. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, Inc177 U.S. 242, 247-48 (1986)). A fact is material if it
“might affect the outcome dhe suit under thgoverning law.”ld. (quotingAnderson477 U.S.
at 247-48). The Court views thacts in the light most favorébto the non-moving party and
draws all reasonable inferaagin the party’s favoiSee Davis v. William#i51 F.3d 759, 763
(11th Cir. 2006). “The mere existence of a st of evidence in support of the plaintiff's
position will be insufficient; thre must be evidence on which a jury could reasonably find for
the plaintiff.” Anderson477 U.S. at 252. Further, the Court does not weigh conflicting evidence.
See Skop v. City of Atlanta, G485 F.3d 1130, 1140 (11th Cir. 200@uéting Carlin Comm’n,

Inc. v. S. Bell Tel. & Tel. Cp802 F.2d 1352, 1356 (11th Cir. 1986)).

The moving party shouldersehnitial burden of showing thabsence of a genuine issue
of material fact.Shiver v. Chertoff549 F.3d 1342, 1343 (11th CR#008). Once this burden is
satisfied, “the nonmoving party ‘must do more tisanply show that theris some metaphysical
doubt as to the nterial facts.” Ray v. Equifax Info. Servs., L.L,B27 F. App’x 819, 825 (11th
Cir. 2009) (quotingviatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotfg5 U.S. 574, 586

(1986)). Instead, “the non-mang party ‘must make a sufficiershowing on each essential
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element of the case for which he has the burden of prddf.(juotingCelotex Corp. v. Catrett
477 U.S. 317, 322 (1986)). Accordingly, thenamoving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesific facts to suggest thatreasonable jury could find in
the non-moving party’s favoShiver 549 F.3d at 1343. Even “whetlee parties agree on the
basic facts, but disagree abdbé factual inferences that should be drawn from those facts,”
summary judgment may be inappropriadtéarrior Tombigbee Transp. Co., Inc. v. M/V Nan
Fung 695 F.2d 1294, 1296 (11th Cir. 1983). Here, thigsaagree that thesue is one of law
— the Court’s interpretation of ¢am provisions contained in éhUnderwriters and Scottsdale
policies.
ii. Analysis

“In insurance coverage cases under Florida tawyts look at the insurance policy as a
whole and give every provision ifall meaning and operative effectSee State Farm Fire &
Cas. Co. v. Steinber@®93 F.3d 1226, 1230 (11th Cir. 2004) (internal quotation marks omitted).
Under Florida law, courts examine insurance pdidig starting with “thglain language of the
policy, as bargained for by the partiedd. (citing Auto-Owners Ins. Co. v. Andersofb6 So.
2d 29, 34 (Fla. 2000)). “[P]rinciples governing tbenstruction of insurance contracts dictate
that when construing an insurance policy ttedmine coverage the pertinent provisions should
be readn pari materia” U.S. Fire Ins. Co. v. J.S.U.B., In@79 So. 2d 871, 877 (Fla. 2007).
Unambiguous policy language controls, but if theguage is “susceptible to more than one
reasonable interpretation, oneyiding coverage and the othemlting coverage, the insurance
policy is considered ‘ambiguous,” and must be€ipteted liberally in favor of the insured and

strictly against the draftewho prepared the policy.” Id. The insurer bears the burden of
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proving that an exclusion @ policy precludes coverag&eeU.S. Concrete Pipe Co. v. Bould
437 So. 2d 1061, 1065 (Fla. 1983).

The duty to defend is broadt@ran the duty to indemnifySee Jones v. Fla. Ins. Guar.
Asss’n, Inc. 908 So. 2d 435, 443 (Fla. 2005). “It is welltlsel that an insurer’s duty to defend
its insured against a legal action arises when the complaint alleges facts that fairly and
potentially bring the suit within policy coverageld. at 442-443. “The duty to defend must be
determined from the allegations in the comglain . and the insurer must defend even if the
allegations in the complaint are factually incorrect or meritlessl” at 443. “Any doubts
regarding the duty to defd must be resolved ifavor of the insured.”ld. However, if the
insurer has no duty to defendit ‘hecessarily follows that iha[s] no duty to indemnify.”
Burlington Ins. Co., Inc. viNormandy General Partner$60 F. App’x 844, 847-48 (11th Cir.
2014) (citingFun Spree Vacations, Inc. v. Orion Ins. (3869 So. 2d 419, 421-22) (Fla. 3d DCA
1995)).

1. Defendants’ Motion for Summary Judgment

Defendants argue that the allegations of the underlying complaint fall within the coverage
provided by the parasail endorsement in Piffisfpolicy, and are not excluded by the watercraft
exclusion in Plaintiff’'s policy—an argument Ri&éff does not appear te@ontest. Rather,
Plaintiff makes the same argument in responsedfendants’ summary judgment motion as it
does in its own motion for partial summajydgment—that both Plaiiff and Defendant
Scottsdale must respond on a co-primary, pta-tzsis by virtue of the “other insurance”

clauses contained in both policies.
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a. Plaintiff's Duty to Defend

“Under Florida law, insurance contracts arastoued according to their plain meaning.”
Garcia v. Federal Ins. Cp473 F.3d 1131, 1135 (11th Cir. 2006) (quofirapirus Holdings, Inc.
v. U.S. Fid. & Guar. C9.913 So. 2d 528, 532 (Fla. 2005)). The “terms of an insurance policy
should be taken and understood in their rmdy sense and the policy should receive a
reasonable, practical and sensible interpretatorsistent with the intent of the partiesSiegle
v. Progressive Consumers Ins. (819 So. 2d 732, 736 (Fla. 2002).

Defendant argues that Plaffithas a duty to defend beca&ushe policy’s parasailing
endorsement applies, and the policy’s watdteeclusion does ngireclude coverage.

The parasailing endorsement provides the following:

SPECIAL ENDORSEMENT FOR PARASAIL OPERATIONS

Notwithstanding anything to the contya contained herein, the coverages

provided by Protection anthdemnity portion of thispolicy, and the General

Liability portion, if applcable, shall in no case cover claims the assured shall

become liable to pay on account of the logdife or injury to, or illness of any

swimmers, snorkelers, or divers whileeparing to enter the water, or boarding

the vessel at the conclusion of swimng, snorkeling or diving operations.

Parasail activities and operations, witkive guidelines of the attached operations

endorsement and warranty forms, arepressly covered by this insurance,

including entering the water from the vessel and boarding the vessel from the

water, prior to and subsequeatthe activity of parasailing.
ECF No. [86-2] at 28. The apgptible exclusion provides thaktinsurance does not apply to:

g. Aircraft, Auto or Watercraft

“Bodily injury” or “property damage” asing out of the ownership, maintenance,

use or entrustment to others of anycaift, “auto” or watercraft owned or

operated by or rented or loaned day insured. Use includes operation and

“loading or unloading”.

This exclusion applies even if the claiangainst any insured allege negligence or

other wrongdoing in the supervisionyihg, employment, training or monitoring
of others by that insured, if the “oacence” which caused ¢h*bodily injury” or
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“property damage” involved the ownershipaintenance, use or entrustment to
others of any aircraft, “auto” or waterérghat is owned or operated by or rented
or loaned to any insured.

This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and
(b) Not being used to carry perss or property for a charge;
(3) Parking an “auto” on, or on the wayext to, premises you own or rent,
provided the “auto” is not owned by or rented or loaned tograhe insured;
(4) Liability assumed under any “insed contract” for the ownership,
maintenance or use of aircraft or watercraft; or
(5) “Bodily injury” or “property damage” arising out of
(a) The operation of machinery equipment that is attached to, or part of, a
land vehicle that would qualify under the definition of “mobile
equipment” if it were not subjecto a compulsory or financial
responsibility law or other motor vethé insurance law in the state where
it is licensed or pricipally garaged; or
(b) The operation of any of the machipesr equipment listed in Paragraph
f.(2) or £.(3) of the definition of “mobile equipment”.

ECF No. [86-2] at 12-13.

The underlying complaint alleges that tteath of the decedent occurred “while the
parasail . . . was aloft and ihg towed by the Defendants, W&blast 1l and/or Waveblast
parasailing vessel.” ECF No. [82-1] at 12. Defant Sands Harbor argues that this occurrence
falls under the parasailing endarsent, and under Florida law, the watercraft exclusion does not
eliminate coverage for a number of reasonsuutiolg that applying the wercraft exclusion to
parasailing activities renders Plaifis insurance policy illusory.SeeECF No. [84] at 9.

“Under Florida law, ‘if one interpretation lowig to the other proviens of the contract
and to its general object andope would lead to an absurdnzlusion, such interpretation must
be abandoned, and that adopted which will be more consistent with reason and probability.”
Interline Brands, Inc. v. Rartis Specialty Ins. Cp749 F.3d 962, 966 (11th ICR2014) (quoting

Inter-Ocean Cas. Co. v. Huni89 So. 240, 243 (Fla. 1939)). “As more recently explained,
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‘when limitations or exclusions completelgontradict the insuringprovisions, insurance
coverage becomes illusory.ltl. (quoting Purrelli v. State Farm Fire & Cas. Co698 So. 2d
618, 620 (Fla. 2d DCA 1997)).

Here, the Court finds that allowing Plaintiéf avoid coverage for a parasailing extension
on the basis that it involved the use of a watdtovould be an absurd conclusion because
parasailing necessarily involves it. The exiem's language to “includ[e] entering the water
from the vessel and boarding thessel from the water, prior to and subsequent to the activity of
parasailing,” ECF No.d6-2] at 28, further indicates that the extension’s language provides
coverage during the parasailing activity itselfProviding an extension of coverage for
parasailing activities except where it arises outhef use of watercraft is, indeed, “complete
nonsense.” Purrelli, 698 So. 2d at 620 (citation omitted). Such a reading would render the
policy illusory, and the Court adopts the ondading consistent with reason and probability—
that the watercraft exclusion doaot preclude coverage for parnéeg activities. Defendants’
Motion for Summary Judgment witrespect to Plaintiff's dutyo defend is granted, and the
Court finds that Plaintiff has the duty tofded Defendant Sands Harbor in the underlying
lawsuit.

b. Plaintiff's Duty to Indemnify

Though Plaintiff represents to the Court tha underlying suit has partially settlege
ECF No. [86-6] at 2, theecord does not reflect any eviderbat any resolution has taken place
in the underlying suit with respeto liability—and Defendant has not indicated otherwise.
Thus, the issue of Plaintiff's duty to indemnify is prematur@ee Axis Surplus Ins. Co. v.
Conravest Const. C0921 F. Supp. 2d 1338, 1344 (M.D. Fr12). Defendast Motion for

Summary Judgment with respecthe duty to indemnify is denied.

10
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c. Conclusion
Defendants’ Motion for Summadudgment is accordingly granted in part and denied in
part. The Court will now turn to the questionRiaintiff's and Defendanbcottsdale’s duties to
defend and indemnify DefendaB8ands Harbor, the mutuallysared—the precise subject of
Plaintiff's Motion for Patial Summary Judgment.
2. Plaintiff's Motion for Partial Summary Judgment
Plaintiff's Motion for PartialSummary Judgment seeks amglithat the “other insurance”
clauses in Plaintiff's and Defendant Scottstalasurance policies are “mutually repugnant,”
and, thus, both insurance companies owe Defendant Sands Harbor, Inc. a defense on “a co-
primary basis, pro rata according to policy itstf ECF No. [99] at 1. Defendant Scottsdale
argues in response that even if Plaintiff isreot on the “other insunge” clause argument,
Plaintiff must respond as a primangsurer, and Defendant Scottsdatean excesssarer, due to
the indemnification clause contained in the éeagreement between Defendant Waveblast Il and
Defendant Sands Harbor.
a. Mutual repugnance and the “other insurance” clauses

Where policies contain an “other insuranceawsde which states that its policy will be
excess over other collectible insaca[,] [t]he ‘other insurancelauses in the respective policies
cancel each other out, which results in oppationing the policies on a pro-rata basis
determined by the policy limits in relation to the lossAllstate Ins. Co. v. Executive Car &

Truck Leasing, In¢.494 So. 2d 487, 489 (Fla. 1986%ee also Fireman’s Fund Ins. Co. v.
Tropical Shipping & Constr. Cp254 F.3d 987, 1005 (11th Cir. 20Q1the clauses are deemed

mutually repugnant”).

11
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The “other insurance” clauses of both policsate that the insurance is excess over any
other insurance where the loss arose “out ofntfaéntenance or use of . . . watercraft to the
extent not subject to Exclusion g.ECF Nos. [86-2] at 20-2186-5] at 62. That situation is
present here—a woman died while parasailiwgjch involves the use of a watercrafSee
James River Ins. Co. v. Ground Down Eng’'g, 1320 F.3d 1270, 1275 (11th Cir. 2008) (“the
term ‘arising out of’ is broader in meaningaththe term ‘caused by’ and means ‘originating
from,” ‘having its origin in,” ‘growing out of,’‘flowing from,” ‘incident to,” or ‘having a
connection with™) (quotinglaurus Holdings, Inc. v. Uted States Fid. and Guar. C®13 So.
2d 528, 539 (Fla. 2005)). Initially, éi‘other insurance” clauses bbth insurance policies were
virtually identical. Compare ECF No. [86-2] at 20-21lwith ECF No. [86-5] at 29-30.
Scottsdale’s “other insurance” clause, howewvesis amended to include an excess insurance
provision that Plaintiff’'s policy does not have—sebison (4), which states that Scottsdale’s
insurance is excess where thé&e'valid and colletible insurance avaitde to you under any
other policy.” ECF M. [86-5] at 2.

The parties disagree about the effect of thiiference. Defendant Scottsdale argues that
even if the excess clauses regagdosses arising out of the uska watercraft cancel each other
out, subsection (4) of the Scottsdale policy survives and renders the Scottsdale policy excess.
SeeECF No. [89] at 5 (citingKeenan Hopkins Schmidt & Stowe€lbntractors, Inc. v. Contl
Cas. Co. 653 F. Supp. 2d 1255 (M.D. Fla. 2009)Plaintiff argues, however, permitting
subsection (4) to survive the aatling out of the watercratixcess insurance provisions would
render the clause a “super excess” clause, whaint®f argues Florida law does not recognize.

SeeECF No. [99] at 4 (citing\IG Premier Ins. Co. v. RLI Ins. G@12 F. Supp. 2d 1315, 1322

12
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(M.D. Fla. 2011);Am. Cas. Co. of Reading Pa.Hhealth Care Indemn., Inc613 F. Supp. 2d
1310, 1318 (M.D. Fla. 2009)).

Defendant Scottsdale’s reliance ikaenan Hopkins Schmidt &dstell Contractors, Inc.
is misguided. There, the court was faced withb “other insurance” provisions. One provided
that “if other valid and collectlb insurance is available toghnsured for a loss we cover under
Coverages A or B of this coverapart, this insurance is excesger any of the other insurance,
whether primary, excess, contingent, or on aimgiobasis.” 653 F. Spp2d at 1264. The other
provided that:

This insurance is excess over any of the other insurance, whether primary, excess,
contingent or on any other basis:

1. Thatis Fire, Extended Coveragejl8er's Risk, Installation Risk or
similar coverage for “your work;”

2. That is “Specific Perils” insurance for premises rented to you; or
3. If the loss arises out of the mamaace or use of aircraft, “autos” or
watercraft to the &t not subject to Exasion g. of Coverage A
(Section 1).
Id. There, the three contingencies in the second policy were not applicable to the loss, as the
underlying complaint involved the faulty consttioa of a boardwalk. As a result, the court
found that the “other insurancgtovision of the second polioyas not applicable, the second
insurance company served as a primary insurer, and the first insurance company’s policy was in
excess. In this case, however, a contingemrytained in the “other insurance” provisions of
both policies applies, so the outcome and reasoningeehan Hopkins Schmidt & Stowell
Contractors, Incis inapplicable.

Defendant Scottsdale has not provided the Caith any authority to indicate that the

cancellation of “other insurancelauses can occur under Florida law on a piecemeal basis—i.e.,

13
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where similar “other insurance” clauses aiggeered by the same dimgency, the provisions
specific to the contingency are removed and atfmner portions of an “other insurance” clause
remain. Indeed, such a holding would imply tleate “other insurance” clause has a higher
degree of “excess-ness” over anothElorida law has not giverifect to “super excess” clauses,
and Defendant Scottsdale has not pointed thertGo any authority indicating otherwis&ee
AIG Premier Ins. C9.812 F. Supp. 2d at 1325 (rejecting argunt that, under Florida law, one
excess clause could be “excess to all other excess insurasfc&mbermens Mut. Cas. Co. v.
Allstate Ins. Cq.417 N.E.2d. 953, 955 (N.Y. 1980) (applying New York law, departing from
general rule that each excessurer contribute in @portion to its policyimit because one of
the policies “specifically providedoverage in excess of all otheoverage available, including
excess coverage.”). Here, theutt is faced with “classic ‘oth@nsurance’ clause[s]’ because
“both policies state that they will not servemsnary insurance where there is other applicable
insurance.” Am. Cas. Co. of Reading P&13 F. Supp. 2d at 1319. Thus, the “other insurance”
clauses are mutually repugnant and cancel each otitein entirety, “which results in . . .
apportioning the policies on a pro-rata basis reteed by the policy limits in relation to the
loss.™ Allstate Ins. Cq.494 So. 2d at 489.
b. The effect of the indemnifi@tion contained in the lease

Defendant Scottsdale brings the Court'srdtts to a lease agreement with Defendant

Sands Harbor (the Lessor) and Defendanv&tast Il (the Lesseg)vhich provides:
TWENTY-SECOND: Lessee agrees to save Lessor harmless from and to

indemnify Lessor against any loss, damagexpense suffered or sustained by
Lessee or any other person whatsoeverltiagufrom damage or injury to any

! Defendant Scottsdale also argues that Plaintitftker insurance” clause may be disregarded because
Waveblast was the “actively negligent party” because it “dgtaanducted the parasail excursion.” ECF No. [89]
at 5-6 (citingAllstate Ins. v. Fowler480 So. 2d 1287 (Fla. 1985)). Notwithstanding the various ways in which
Fowler is distinguishable from this casthe Court declines to address thigument because the record does not
reflect that any findings with respect to liability have been made in the underlying case.

14
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property and/or death or imyito any person upon obaut the premises from any
cause whatsoever, and agrees to pmairits own expense from a nationally
known and solvent insurance company pulidibility insurancefor the benefit or
Lessor in the sum of One Millior${,000,000.00) Dollars for damages resulting
to one person and One Million ($1,000,000.0®)lars for damages, injuries, or
death(s) resulting from one casyalind Fifty Thousand ($50,000.00) Dollars
property damage and to keep such insceain force during the term of this
Lease, to deliver evidence of such liability insurance to Lessor, and to deliver the
policy or policies to Lessor on demand.
If Lessor should be sued as a defendant or joined in any action arising
from Lessee’s occupancy of the premiseadiivities thereon (other than Lessor’s
attempts to lease to another Lessee), eéess its insurer shall appear and defend
such action on behalf of the Lessor. Lessee has inspected the premises prior to
signing this Lease and the foregoing provision shall extend to any alleged
hazardous conditions on or about theerpises let to the extent known or
otherwise readily ascertainabwhether known or not dhe date of inspection.
ECF No. [82-1] at 56-57. Defelant Scottsdale argues thamder Florida law, the lease
agreement’s indemnity clause shifts primargp@nsibility for the entire loss to the carrier
(Plaintiff) for the indemnitor (Waveblast II)—heithstanding the “other insurance” provisions.
SeeECF No. [89] at 8 (citingContinental Cas. Co. \City of S. Daytona, Fla807 So. 2d 91
(Fla. 5th DCA 2002)Am. Home Assurance Co. v. City of Opa Lod&8 So. 2d 416 (Fla. 3d
DCA 1979);Crabtree v. Hertz Corp461 So. 2d 981 (Fla. 1st DCA84)). Plaintiff argues
that the lease’s indemnification clause does afbect Plaintiff's status with respect to its
coverage of Defendant Sands Harbor because the lease agreement is between Defendant Sands
Harbor and Defendant Waveblast Il (not Wave)Jasd Waveblast Il is not a named insured on
Plaintiff's policy.

Only one of the cases Defendants citsupport of their argumerctually involves the
issue of how indemnification in a contradteats the operation of “other insurance” clauses—

Crabtree, supraCrabtree however, is clearly distinguishabl@he indemnification involved in

that case did not override competing “other insurance” clauses because one of the competing
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insurance agreements did not have an “excessfansa clause. Instead, one of the agreements
specifically stated that it was twe considered the iprary source of covege. Thus, the court
explained, the insuring agreemetusth respect to its primary lidlity, vis-a-vis other insurance
available to the lessee, will be enforced in acancg with the intention of the parties as clearly
expressed in the contracttiveen lessor and lesseeCrabtree 461 So. 2d at 984.

Though not involving competing “other insurance” clausegy of South Daytona
supra a case to which both parties cite, is instrctiihere, a littledague baseball association
contracted to use the City of South Daytona’s faedito host little league events. The league
promised to assume responsibility for any anctlaiims which arise from the use of the city’s
facilities, to defend and indemnify the city, andsexure an insurance policy naming the city as
a co-insured. A baseball coach was hit in tloe fay a baseball and sued the city and the league.
The insurance carriers for tlaty and the leagueach moved for summa judgment in a
declaratory relief action to determine thetjgs' rights under the spective policies.

The insurer for the league argunat the insurer of the citynot the city itself—was the
real party in interest, and thesurer had no right of subrogationadst the insurer of the league
under Florida law, citind\rgonaut Insurance Company v. Maryland Casualty Compar¥ So.
2d 960 (Fla. 3d DCA 1979), ardontinental Casualty Company United Pacific Insurance
Company 637 So. 2d 270 (Fla. 5th DCA¥kv. denied 645 So. 2d 451 (Fla. 1994). Rejecting
this argument, the court found thatgonautand Continentalwere inapplicable “because they
addressed the issue of equitable subrogatioongninsurers where there was no contract of
indemnification between the insured parties,tl dhe league and the city had “a specific and
contractual obligation ahdemnification.” City of S. Daytona807 So. 2d at 93. Here, however,

no specific and contracal obligation of indemnification ésted between Plaintiff's insured—
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Defendant Waveblast—and Defendant Sandsbéta because the applicable lease named
Defendant Waveblast Il as the lessee and indemrse®ECF [82-1] at 53, and Defendant
Waveblast Il is not a named insured under Plaintiff's poli&ee[86-2] at 1, 4. Further, the
issue here is one of the effect of the policiegher insurance” clausegspt rights of equitable
subrogation.

Defendants argue that, for the purposeletermining the duty to defend, the Court is
bound by the allegations in the underlying conmlawhich alleges that Waveblast and/or
Waveblast Il leased the premises for the psepof conducting parasaperations—“regardless
of which one of thestwo entities actually oapied the premises and caratled the operations at
issue.” ECF No. [89] at 7 n.1. However, tieg the allegation thatVaveblast leased the
premises from Defendant Sandsrbta as true does not mearet@ourt must ignore the fact
that the indemnification clause—upon which Dwefants rely in support dheir argument to
disregard the policies’ “other smrance” clauses—is containedarnease to which Waveblast is
not a party> Thus, the indemnificationlause in the lease has rieet on the operation of the
“other insurance” clausés.

II. Conclusion
The Court concludes that Riéiff has a duty to defend Dendant Sands Harbor in the

underlying lawsuit, and Plaintiff has breachedcitsmtract with Defendant for failing to do so.

2 The record is not clear with respect to who is the insurer for Waveblast Il. In Waveblast's application

for insurance, it stated that Waveblast is engaged in a similar business operation under another business name—
Waveblast Il—and that the insurancerarfor Waveblast Il was “IWSF."SeeECF No. [86-2] at 66. Waveblast I
was not listed as an additional insured on the applicatmugh the record also caims a “Recreational Rental
Supp Application” for Waveblast I[ISee idat 68.

3 Defendants argue that eviétthe lease agreement does not provide indemnification, Defendant Sands
Harbor may have a claim for common law indemnify agaiaveblast. In that instance, Defendants argue, “the
Lloyds policy will clearly respond on a primary basis dhe Scottsdale policy will be excess over any coverage
available under the Lloyd's poy.” ECF No. [89] at 9. The Court diémes to address this issue because, as
Defendants explain, “Waveblast's actual obligation to indemnify Sands Harbor has not yet been determined in the
underlying suit.” Id.
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The Court makes no ruling regarding Plaintiffisty to indemnify becaesthe record does not
reflect that liability has been determined in the underlying lawsuit. Finally, the Court concludes
that Plaintiff and Defendant Scottsdale Insiwe& Company have the duty to defend Defendant
Sands Harbor in the underlying lawsuit—apportioning the policies on a pro-rata basis determined
by the policy limits in relation to the loss. The Court makes no conclusions with respect to the
duty to defend or indemnify Defendants Waveblast and Waveblast II.
Therefore, it is hereb@RDERED AND ADJUDGED that:
1. Defendants Scottsdale Insurance Company and Sands Harbor, Inc.’s Motions to
Strike, ECF Nos. [93]and[95] areDENIED;
2. Defendant Sands Harbor, Inc.’s Motion for Summary Judgnte@E No. [84] is
GRANTED IN PART andDENIED IN PART ;
3. Plaintiff’'s Partial Motion for Summary JudgmeBCF No. [86] is GRANTED,;
4. Having addressed all issues of law presefdethe Court’s determination, the parties
shall jointly file, no later than January 19, 2015a summary of all issues remaining
for the trial scheduled on January 26, 2015.

DONE AND ORDERED in Fort Lauderdale, Floridaéhis 14th day of January, 2015.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

CC: counsel of record
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