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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-CIV-60183-BLOOM/Valle

JEROME DAVIS, JR.,
Plaintiff,
V.
UPS FREIGHT SERVICES, INC,,

Defendant.
/

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

This matter is before the Court upon DefantddPS Freight Serges, Inc.’s Motion for
Summary Judgment, ECF No. [25]. The Cohas reviewed the motion, all supporting and
opposing filings, and the recordtime case. For theasons that follow, Defendant’s Motion for
Summary Judgment SRANTED.

[. INTRODUCTION AND MATERIAL FACTS

This action stems from Defendant, UPS Freightvices, Inc.’s (“UPS”) alleged failure
to promote Plaintiff Jerome Davis, Jr.ttee position of Driver due to his rac8eeECF No. [12]
at 11 14-16, 21, 29, 35, 41. As a result of plheported discrimination, Davis timely filed a
complaint with the Equal Employment OpporityrCommission (“EEOC”), and received a right
to sue on September 26, 2018. at §{ 22-23. On January 24, 20D4yvis initiated the instant
litigation, bringing claims for failure to promote, cognizable untiéle VII of the Civil Rights
Act of 1964, 42 U.S.C. 88 200@¢ seq.(Count I), and the Florida Civil Rights Act of 1992, 88§

760.01et seq. Florida Statutedd. at T 1.
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Davis, an African-American male, wasrdd as a part-time dockworker by Overnite
Transportation Company in August 2005, where viees primarily responsible for forkilift
operation. ECF No. [26] at § 1; ECF No8{2] at 18:3-5, 19:14-20:2. Later in 2005, UPS
acquired Overnite Transportati@ompany and transferred Davisthe Fort Lauderdale Service
Center, where his father is played as a full-time driver. ECF No. [26] at {1 2-3; ECF No.
[28-1] at 13:8-14. As time progressed ire tkort Lauderdale Service Center, Davis was
encouraged to advance his career by pursuingremescial driver’s license (“CDL”"), which he
obtained in 2009. ECF No. [26] §t6; ECF No. [28-1] at 10:3-@&CF No. [36-2] at 11:6-15.
After receiving his CDL, Davis veagiven additional responsibiliseat the Seree Center. ECF
No. [28-1] at 20:9-25.

Advancement opportunities are handled ipaaticular manner at UPS, notably, open
positions are awarded to “the most sejoalifiedindividual.” ECF No. 27-3] at 1 4 (emphasis
in original). Driver positiongt UPS are not only regulated imtelly, but also externally by the
United States Department dfansportation (“DOT”).Id. at 6. In order to qualify for a driver
position, the employee is required to possess &, @Ass a road test administered by a UPS-
certified driver-trainer, and possess all thecessary endorsements including “doubles” and
“triples” endorsements, a hazardous materialdoesement, as well as a drug test and medical

examiner’s certificate obtained by a UPS authorized dlifit. In 2011, when Davis was at the

! Thus, for all intents and purpess Davis's date of seniorigs a part-time dockworker was
August 2005, irrespective tiie transfer to UPS. ECF No. [26] at 4.

2The District Human Resources €nptions Manager, Herb Garrednyd Dispatch Supervisor for
the Fort Lauderdale Faity, Eric Lowe, attested to these requiremenBeeECF Nos. [27-1]
and [27-3];see alsoECF No. [36-2] at 12:23-13:22; ECRo. [36-1] at 46:6-17. However,
neither individual was able tod#fy as to where these policies were written down, or whether
Davis was specifically informed of the policieSeeECF No. [36-2] at13:23-14:7; ECF No.
[36-1] at 54:9-23, 62:20-25.



top of the seniority lista driver position openagh. ECF No. [28-1] at 26:5-24:2. According to
Davis, he actively sought this position, suttimg a bid and expressing interest to his
supervisors.ld. at 26:22-24, 27:23-28:11.

Despite Davis’ apparent enthusma, he did not obtain the positioeeECF No. [12] at
1 15. Instead, in May 2011, another individiayin Schley, received the driving positiotd;
ECF No. [26] at  38. ®&tey, who is of Caucasian descent] dbt have seniority over Davis at
the time of the hiring; howeveas of January 2011, Schley waspossession ch CDL, had
passed his road test, and alldlgehad obtained all the necessandorsements required to
become a UPS driver. ECF N[26] at 1 38. On the contg Davis cannot identify with
certainty whether he was in possession of rieeessary endorsemertsat would otherwise
qgualify him for the job. While Davis claims heceived a medical a#icate in 2010, he is
unable to indicate that this ceitéite and/or drug test was obtained from a UPS-certified facility.
ECF No. [28-1] at 31:32:2. Further, Davis cannot recathether he provided a copy of the
2010 medical certificate to UPS in 2011, mersigting that he “could have” done std. at
32:9-11, 34:11-20, 37:5-38:7. What is certairthat on June 5, 2011, he obtained a medical
certificate and drug test. ECF N@8-1] at 32:18-34:10, 38:8-18gee alsoECF No. [37-1] at
30-31. Additionally, Davis did noteceive his hazardous materials endorsement prior to
Schley’s promotion.SeeECF No. [28-1] at 66:1-67:4.

Although Schley passed his road testDacember 2010, see ECF No. [27-3] at T 9,
Davis’s attempts at driving wergt so successful. Davis was initially afforded an opportunity
to take the road test prior to 2011, but was fatthe appointment and was not able to take the
test that day as a resulieeECF No. [28-1] at 5@-57:6. On his next two attempts, Davis was

unable to satisfactorily complete the tes$ee id.at 54:2-23. After the first failed attempt,



Davis’s supervisor noted dh he had to drive and iffhithe vehicle better.Id. at 55:8-20. The
individual administering the tesioted that Davis was not “safetonscious,” failing to operate
the vehicle in a manner that would not poseslato drivers and pedestrians alikbeeECF No.
[28-4] at 26:8-19, 29:13-30:3. Nonetheless, Davés informed that he ould be able to take
the test again. ECF No. [28-1] at 820. After his second attempt, occurrswgosequent tthe
filling of the driving position at issue, it wanoted that Davis stilheeded improvement,
particularly with shiftingand paying sufficient attgion to pedestriansld. at 77:20-28:3. When
guestioned as to whether the employee adit@ring Davis’ drivng tests harbored any
prejudices, Davis stated that he had eason to believe that he was a racikt. at 51:8-25.
Ultimately, Davis did not pass his road testiluiune 5, 2012, well after the driver position had
been filled by Schleyld. at 63:24-64:8; ECF No. [26}t  24; ECF No. [37-1] at 41.

As noted, Schley was able to pass his roadriid3ecember 2010. ECF No. [27-3] at 1 9.
Schley’s test was administered by Lemmie Fautk. Although Faulk is noa certified driver-
trainer, he is an employee with almosttthyears of experience as a UPS drivEéieeECF No.
[26] at § 26; ECF No. [27-1] &t 9. After learning that Schidyad been tested by Faulk, an
African-American, Davis requested Faulk admigishis test. ECF No[28-1] at 62:7-18.
However, the terminal manager denied théguest, claiming that the test could only be
conducted by a certifiedriver-trainer.ld.

During all relevant time periods UPS hamintained an anti-nepotism policy, known
internally as the “Relative Hire Roy.” ECF No. [27-3] at | 8see alscECF No. [37-1] at 11-

18 (containing a physicalopy of the updated policy). Under this policy, “[rlelatives of

% The Court is cognizant dhe fact that this copy of the poy} is dated after the relevant time
period. However, UPS has also produceduadated, internal memorandum outlining the
policy, and has testified to the policy’s accuracy.
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employees in positions up to and including the level of center/business manager are only eligible
to be hired into part-time bargaining unit posisd ECF No. [26] af] 39; ECF No. [37-1] at

12. As Davis’s father had beenfull-time driver at the Fortauderdale location for the past
twenty-eight years, this policy seemingly prettd Davis from obtaininthe position, regardless

of his qualification$. 1d. at Y 40-41. Despite these purpdrimpediments to his advancement,
Davis contends that UPS failéal promote him even though me&s otherwise qualified for the
position. SeeECF No. [14]. Pointing to the fact thidte Schley, a less-senior, white employee,
received the position, Davis asserts that he ma@ given the position on account of his African-
American descentld. Since Davis passed higad test on June 2012, UPS contends that it

has not hired any new drivers or promoted any current employees to full-time driver positions in
the Fort Lauderdale Service Cent&CF No. [27-1] at T 10.

. SUMMARY JUDGMENT STANDARD

A party may obtain summary judgment “if the movant shows that there is no genuine

dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.

R. Civ. P. 56(a). The parties may suppoeirtipositions by citation to the record, includinger

alia, depositions, documents, affidavits, or dedlars. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, IncA477 U.S. 242, 247-48 (1986)A fact is maerial if it
“might affect the outcome of the suit under the governing law.(quotingAnderson477 U.S.

at 247-48). The Court views the facts in thghtimost favorable to the non-moving party and

* In November 2013, UPS modified the policyatow relatives to advece in the company;
Davis was informed of this fact. ECF No6]at { 43; ECF No. [28-1] at 120:10-13.
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draws all reasonable inferences in his fav®ee Davis v. William<51 F.3d 759, 763 (11th Cir.
2006). “The mere existence oseaintilla of evidence in support die plaintiff's position will be
insufficient; there must be evidence on whiclugy could reasonably find for the plaintiff.”
Anderson477 U.S. at 252. Further, the Codoies not weigh conflicting evidenc&ee Skop v.
City of Atlanta, Gg.485 F.3d 1130, 1140 (11th Cir. 2007) (quot@arlin Commc’n, Inc. v. S.
Bell Tel. & Tel. Ca.802 F.2d 1352, 1356 (11th Cir. 1986)).

The moving party shoulders the initial bundef showing the absea®f a genuine issue
of material fact. Shiver v. Chertoff549 F.3d 1342, 1343 (11th C#008). Once this burden is
satisfied, “the nonmoving party ‘must do more tisanply show that theris some metaphysical
doubt as to the material facts.Ray v. Equifax Info. Servs., L.L,B27 F. App’x 819, 825 (11th
Cir. 2009) (quotingViatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotfg5 U.S. 574, 586
(1986)). Instead, “the non-moving party ‘riusake a sufficient showing on each essential
element of the case for which Imas the burden of proof.”Id. (quoting Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)). Accordingtiie non-moving party nat produce evidence,
going beyond the pleadings, and by its own daffits, or by depositions, answers to
interrogatories, and admissions file, designating specific fact® suggest that a reasonable
jury could find in his favor. Shiver 549 F.3d at 1343. Even “where the parties agree on the
basic facts, but disagree abdhe factual inferences that should be drawn from those facts,”
summary judgment may be inappropriaté/arrior Tombigbee Transp. Co., Inc. v. M/V Nan

Fung 695 F.2d 1294, 1296 (11th Cir. 1983).



VI. ANALYSIS °

A. Applicable Law and Analytical Framework

Title VII makes it unlawful for an employer “toifaor refuse to hire or to discharge any
individual, or otherwise to discriminate agaiasty individual with respect to his compensation,
terms, conditions, or privileges of employment, beeaof such individual's race, color, religion,
sex, or national origin.” 42 U.S.C. § 2000e)2[a Whether discrimination has occurred may
be demonstrated though either direr circumstantial evidenceE.E.O.C. v. Joe's Stone Crabs,
Inc., 296 F.3d 1265, 1272 (11th Cir. 2002). Direct enck establishes discriminatory intent
without inference. (“[o]nly the most blatant rerks, whose intent coullde nothing other than to
discriminate on the basis of a protectedasslfication, constitute direct evidence of
discrimination.”) Kilpatrick v. Tyson Foods, Inc268 F. App’x 860, 862 (11th Cir. 2008). Here,
Davis has not put forth any direct evidence of minsimation on the part dPS. The record is
devoid of statements made by decision makers wedbin the employment decision that indicate
he was not promoted to driver due to his ratkerefore, Davis relies on circumstantial evidence
to establish his case.

When confronted with an employmensdiimination claim foundupon circumstantial
evidence, courts generally utilize tihdcDonnell Douglasburden-shifting framework. See
Aristyld v. City of Lauderhill543 F. App’x 905, 907 (11th Cir. 2013)orn v. United Parcel

Servs., InG.433 F. App’x 788, 792 (11th Cir. 201 Ghapman v. Al Transpqr229 F.3d 1012,

® Case law applicable to Title VII is equallymisable to claims brought under the Florida Civil
Rights Act, § 760.0&t seq. Wallace v. Pub. Health Trust of Dade Cn70 F. Supp. 2d 1247,
1250 n.2 (S.D. Fla. 2005) (citirfga. State Univ. v. Sondeb85 So. 2d 923, 925 (Fla. 1st DCA
1996));see also Forbes v. City of N. Miarsi09 F. App’'x 864, 867 n.(11th Cir. 2013) (“Our
precedent interpreting Title VII applies to claienssing under the FCRA, and we therefore need
not analyze the FCRA separately.” (citikiglland v. Gee677 F.3d 1047, 1054 n.1 (11th Cir.
2012))). As such, it is appropriate for the Court to analyze Counts | and Il of Davis’'s Amended
Complaint simultaneously.



1024 (11th Cir. 2000). In ordeo establish a prima facie @®f discrimination based on a
failure to promote, a plaintiff mustemonstrate: “(1) hes a member of a protected class; (2) he
was qualified for and applied for the promotig8) he was rejected dpite his qualifications;
and (4) other employees, who were equallyless qualified but were not members of the
protected class, were promotedSridej v. Brown361 F. App’x 31, 341(1th Cir. 2010) (citing
Wilson v. B/E Aerospace, Inc376 F.3d 1079, 1089 (11lth Cir. 20D After the plaintiff
establishes a prima facie case, the employerlibars the burden of articulating a legitimate and
nondiscriminatory reason for the employment actidfilson 376 F.3d at 1087. If the employer
is able to satisfy this burden, the presumpbbuiscrimination is rebutted, and the burden once
again falls on the plaintiff talemonstrate that the allegedason is actually a pretext for
discrimination. Id. Irrespective of the stage of the analysis, the plaintiff bears the burden of
proving the unlawful discriminationAristyld, 543 F. App’x at 907 (citingoe's Stone Crabs
296 F.3d at 1273).

B. Plaintiff Cannot Satisfy his Initial Burden under #ieDonnell Douglag-ramework

The parties do not dispute g@itongs of Davis’ prima faei case. Rather, only the third
prong is at issue. The dispige inquiry is whether Davisvas qualified for the UPS driver
position; if Davis was not qualified for the driveosition, the Court’sniquiry need not proceed
further. Initially, Davis appears to assert taaEDL was all he was required to obtain, citing to
the collective bargaining agreement (“CBA”) between Davis’s union and S@ECF No.
[35-1]. However, the langge of the CBA does not indicate that a CDL isahé requirement,
but simply that it isone of the requirements. UPS’s ability bire drivers is subject to various
limitations imposed by the CBA, internal policiesyd DOT regulations. Notably, regulations

governing commercial driversqaire certifications beyond theaere possession of a CDISee



49 C.F.R. § 391.45 (requiring a medical exarmarg; 49 C.F.R. § 383.93 (requiring various,
state-issued endorsements).

The majority of Davis’'s argument focusast on whether he failed to complete the
prerequisites UPS asserts were necessary fairiher position (as it isindisputed that he did
not pass a road test until June 2012), but, rather, whether these supposed qualifications are
objectively verifiable. SeeECF No. [34] at 10-12.The Eleventh Circuit in/essels v. Atlanta
Independent School Systdreld that a plaintiff need onlyhew that he or she satisfied the
employer’sobjectivequalifications to demonstrate that he or she is qualified for the position;
subjective qualificationare inapplicable with gard to the plaintiff's prima facie case. 408 F.3d
763, 768-69 (11th Cir. 2005%ee also Greer v. Birmingham Beverage Co.,, 1281 F. App’X
943, 945 (11th Cir. 2008). Objective gualificatiptise Court stated, could be established by
“evidence that isobjectively verifiableand either easily obtainabler within the plaintiff's
possession.”Vessels408 F.3d at 769 (emphasis in originallhe Court held that the defendant
could not rely on subjective criteria, such as “lawy] the [preferred] leadership style,” to find
that the plaintiff was not qualified for the positiold. at 768-69. On the loér hand, education,
years of experience, and statertification levels required for a particular position were
determined to be objectively verifiable critenelevant to the establishment of the plaintiff's
prima facie case.ld. Other courts have found thatbgective interpretations of arguably
objective qualifications can also fail tefeat a plaintiff's prima facie cas&ee Martin v. Estero
Fire Rescuge2014 WL 3400974, at *8 (M.D. Fla. July ,12014) (holding that even when an
internal policy dictatedhat illegal drug usera/ere ineligible for the job, evidence of another

employee’s usage, coupled with defendant’s giecito not terminate &t individual, showed



that that the policy was dependemmion a subjective resiv of the circumstances and, therefore,
not objectively verifiable).

Davis contends that UPS’s stated Ifications are enigmatic. Relying dresselsDavis
asserts that UPS cannot show amitten policy and is otherwisgnable to point to any objective
requirements establishing that a UPS driweust pass a road teshbtain a UPS-approved
medical examiner’s certificate, obtain doublegléss, and hazmat end@ments, and receive
UPS driver training prior t®becoming a UPS driverSeeECF No. [34] atl0-12. Essentially,
Davis characterizes UPS’s requirements as subgesbiely as a result of UPS representatives’
inability to identify and produce a physical cop¥y such prerequisites. Although a formal
posting of the job requirements would likedatisfy the objectivity requirement, s8antillana v.
Florida State Court Systen2011 WL 722765, at *16 (M.D. Fla. Feb. 23, 2014ff,d, 450 F.
App’x 840 (11th Cir. 2012), Davis has cited aathority for the proposition that the stated
criteria for a position must beritten down, and/or formally pted, in order to be objectively
verifiable. The Court is ufide to locate the same.

Various representatives familiar with UPS’s hiring requirements verify that the
aforementioned requirements are indeed necessanfindividual to beeligible for a driver
position. UPS has filed supplements with the €mdicating that certifications beyond simply
possessing a CDL are required to become a UPS di8esECF No. [37-1] at 7, 10. Although
the requirements were not posted in a manneihiich Davis actually dicovered them, he could
have easily inquired of one of his superiors whepsieeded to be taken in order to receive the
position. Furthermore, Davis appears to hawenbaware of the requirents, critically, that a
successful road test was required before inéog a driver. Merely because, at deposition,

UPS'’s representatives could not identify where these requirements were listed does not negate
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the fact that the prerequisites were objectivelgfiadle by an individualwith initiative. Davis
could have easily discovered whateded to be done in orderlde qualified to become a UPS
driver. Not only could Davis v& discovered the additional resements that would be imposed
upon him, his testimony indicatesatrhe was aware of the fatiat further preconditions would
be required. In his depositiomavis clearly understood that, atinimum, a road test and
medical certificate would be regad before he could be elegdtinto a driver position.See
ECF No. [28-1] at 30:8-31:21 (“Percy just tolde | needed to pass a road test and get
qualified.”). It is evident that Davis was ame of certain preregsites to becoming a UPS
driver, but did not possess those qualificatiahshe time he submitted his bid for the vacant
position. Because Davis failed to satisfy the prerequisites for obtaining the position at issue, he
was not qualified for the driver position.

Although this is sufficiento conclude that Davis has maade out a prima facie case for
failure to promote, the Courthooses to address tlother deficiencies iDavis’'s prima facie
case. First, Davis insinuatesatthe was never offered a roadtterthen he initillly obtained his
CDL in 2009, see ECF No. [28-Ht 134:10-12, and that he was deliberately not afforded an
opportunity to take the road tgsior to the position being offereéd Schley, see ECF No. [35] at
1 13. However, this is in direct contradiction to his deposition testimony where Davis stated that
he was scheduled to take the road test at gmime prior to 2011 but dinot because he arrived
late for the appointment, which had todsncelled as result of his tardinesseeECF No. [28-
1] at 56:9-57:6. Furthermore, the Court is not in a positi@atpedge whether an employer must
proactively attempt to advance its employees. By this point it is axiomatic that federal courts do
not sit “as a super-personnel department that reexamines an entity’s business dedisiaasl.”

v. Largo Med. Ctr., In¢.564 F. App’x 541, 544 (11th Cir. 2014) (quotikdrod v. Sears,

11



Roebuck & Cq.939 F.2d 1466, 1470 (11th Cir. 1991)). Tkeard is devoid okvidence that
UPS prohibited or otherwise sought topiede Davis's advancement in any Way.

Second, even assumingrguendo that Schley’s road test was inappropriately
administered by a non-certified UPS driver-teainDavis does not dispitthat his test was
overseen by a qualified individuaDavis cannot demonstrate thla¢ administration of his road
test was flawed in any way. Rather, Davim@y quarrels with theportrayal of his own
performance, arguing that he actually opetlathe vehicle safely and effectivelfaieeECF No.
[35] at 7 24. However, Davis’s opinion that performed the driving test admirably, without
more, is insufficient to establish that it did, in fact, oc&ee Austin v. Progressive RSC, |Inc.
265 F. App’x 836, 844 (11th Cir. 2008) (“Howevemplaintiff's opinion that he was qualified for
promotion, without more, is insufficiemo establish thafact.”) (citing Cooper v. Southern Co.
390 F.3d 695, 743 (11th Cir. 2004)). It is undisputet the road test administrator determined
that Davis did not possess the minimum 8seaey skills to become a UPS drive8eeECF No.
[26] at § 18; ECF No. [35] at § 18. Furthervidahimself states thaie did not believe the
driver-trainer to be raciallpiased, giving no indication of amdiscrimination with regard this

test. At most, Davis has presented evidence Slcatey was given a road test by an African-

® It should be noted that Davis also hintectts availability of a position opening after Mr.
Schley’s promotion in 2011. ECF No. [28-1] 95:6-17. This is irrelevant to the instant
litigation. Plaintiffs Amended Complaint does notlude any allegations for failure to promote
other than the one discussed herein. A clamder Title VII is subject to the exhaustion of
administrative remedies doctrine, that is, arder to timely pursue a Title VII claim, the
aggrieved party must first file a chargeattwthe EEOC within 180days of the alleged
discriminatory act. See42 U.S.C. § 2000e-5(e)(1¥ee also Burgos-Stefanelli v. Napolitano
2010 WL 785802, at *8 (S.D. Fla. Mar. 5, 2010}gtton omitted). If nofiled with the EEOC
within the time limits prescribed the statute, the claim is barrebtllat’l R.R. Passenger Corp.
v. Morgan 536 U.S. 101, 109 (2002). Even when tinfdgd, any subsequeiidicial action is
nonetheless limited to the scopethe EEOC complaintSee Burgas2010 WL 785802, at *8
(citing Sanchez v. Standard Brands, |31 F.2d 455 (5th Cir. 1970)). Davis’ EEOC charge
was filed in December 2011SeeECF No. [12] at 1 22. Anyllaged discrimination occurring
thereafter must go through the administrapvecess prior to review by this Court.
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American non-driver-trainer, #e direction of his African-Ameran terminal manager, in order
to make it easier for him to succeed. Howewveme of this evidence, even if taken as true,
dispels the fact that Davis did ntatke a road test until aft@osition had beefilled despite
being afforded an opportunity ttio so prior to Schley’s prortion, see ECF No. [28-1] at 56:9-
57:6, Moreover, once the road test was adminidtdoiowing standard protol, Davis failed it.
UPS was not obligated to defer hiring for the driver vacancy until Davis had completed his
requirements.

As a result of this undisputed evidence, itlsar that, at the time of the vacancy, Davis
was not qualified for the drivingosition. Indeed, Davis did not comfdea road test until June 5,
2012, and the record is bereft of any evideatéliscrimination pertaiing to Davis’s alleged
attempts to advance his employment with UB®&cause Davis has failed to demonstrate that he
was qualified for the driver position at the tintevas given to a persooutside the protected
class, he has failed to maket a prima facie case under thieDonnell Douglasramework’
Accordingly, the Court need naiddress the remaining two inges, to wit, whether UPS can
articulate a legitimate, nondiscriminatory reammnot advancing Davis, and whether Davis can
rebut the proffered reasons by shogvthey were merely pretextual.

C. Other Issues Meriting Discussion

While not required, the Coutékes the opportunity to brigfladdress several arguments

related to the remainder of ticDonnell Douglasanalysis. Assuming &t Davis had properly

" There exists some confusiontasvhether Davis is assertingatHJPS failed to promote him to

a full-time driver position or a dockworker witbDL. A dockworker with CDL is permitted to
drive UPS vehicles on the roadsge not being classéd as a driver. ECRo. [36-1] at 34:5-

7. However, as with a full-time driver posiiobefore being granted permission to operate
UPS'’s vehicles on the road, a dockwarkath CDL must pass a road testd. at 41:13-20.
Although it has not been made clear by thetipa as to how the dockworker with CDL
classification is relevant to the fact that Dawias not promoted to a full-time driver position, the
Court nonetheless finds that Davissaegually unqualified for such position.
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asserted a prima facie case for failure tonpote, the burden would then fall on UPS to
demonstrate a legitimate and nondiscriminateeason for Garcia’'s terminationwilson 376
F.3d at 1087Kragor v. Takeda Pharm. Am., In@02 F.3d 1304, 1308 (11thrC2012). When
resolving whether a defendantshenade out valid reasons forrtenation, courts are not to
adjudge the prudency or faisgeof employment decision§ee Damon v. Fleming Supermarkets
Of Florida, Inc, 196 F.3d 1354, 1361 (11th Cir. 1999) (ngtithat a court’s “sole concern is
whether unlawful discriminatory animus mhates a challenged employment decisionUPS
has clearly articulated legitimate business oaasfor failing to promote Davis to a full time
driver position, specifically, thaDavis did not possess the reqgtascertifications, he did not
timely pass the road test, and he would beratise precluded from the position by virtue of
UPS'’s anti-nepotism policy.

The next prong of thélcDonnell Douglasframework centers on whether Davis can
show that UPS’s purported reasons for not promoting him are merely pretexts for discrimination.
“[T]he opportunity provided to a plaintiff to show pretext is simply an opportunity to present
evidence from which the trier o€t can find unlawful discrimination.’Kragor, 702 F.3d at
1308 n.1;see alsaMitchell v. City of LaFayette504 F. App’x 867, 869 (11th Cir. 201%arcia
v. DS Waters of Am., In872 F. App’x 925, 927 (11th Cir. 201@hapman 229 F.3d at 1030;
Walach v. ShineskP012 WL 664277, at *3 (S.D. Fla. Feb. 28, 2012). Davis argues that UPS
failed to consider Schley’s qualifications when promoting him to the driver posiSeeECF
No. [34] at 14-17. Inoshi v. Florida State Uwersity Health Center763 F.2d 1227 (11th Cir.
1985),the Eleventh Circuit held that “where a dadant did not consider the qualifications of
the candidate from the protecteldss at the time of making tleenployment decision, it cannot

later assert as a nondiscriminatagason the superior qualificatis of the candate actually
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promoted.” Springer v. Convergys Customer Mgmt. Grp. 1809 F.3d 1344, 1348 (11th Cir.
2007) (citingJoshi 763 F.3d at 1235-36). According to Davis, because Schley’s qualifications
were overlooked, UPS cannot arghat Schley was more qualifiehan Davis. Not only does

the record indicate a contrary conclusisee ECF No. [36-2] at 42:13-44:3, but al3oshiis
inapplicable to the instant scenario.

The Court inJoshi emphasized that an employer canhmte behind the veil that the
promoted employee is superior when it did not aersthe qualifications of the plaintiff. 763
F.2d at 1235. In contrast, URBes not attempt to hide batithe fact that Schley wasore
qualified than Davis, but instead merely asserts that Davis was not qualified by the simple fact
that he did not possess the necessary endorsemedtcertifications.Critically, the Eleventh
Circuit stated that a defendant’s proffered osatr the employment decision will be deemed
invalid when the qualifications of both individualgre not considered, not that such evidence is
probative on the issue of pretex$ee idat 1235-37. Indeed, tiwshiCourt never reached the
pretext phase of thikicDonnell Douglasanalysis. See id. Therefore, Davis’s proposition that
neglecting the hired employeajsalifications isevidence of pretext, is without merit.

Furthermore, to the extent Davis claims tb&S’s proffered reasons are illegitimate, the
Court respectfully disagrees. This case is akiSgdnger v. Convergys Customer Mgmt. Grp.
Inc., 509 F.3d 1344 (11th Cir. 2007). $&pringet the Court foundoshito be inapplicable when
the defendant was in a position “to have direct Kedge of [the plaintf’s] qualifications or
lack thereof.” Id. at 1348. Such a factual sceipaexisted in contrast tdoshi where the
plaintiff was not one of defendant’s employeesl gherefore the defendant had to be active in
procuring her qualifications in order take an informed hiring decisiorgee id. Because the

defendant had knowledge of both individual's quedifions, the Eleventh Circuit affirmed the
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district court’s finding that defedant’s proffered reasons were legitimate and nondiscriminatory.
Id. Similarly, the record reveals that UPS had knowledge of both ¢hdils’ qualifications

when making the employment decision challenged herein.

V. CONCLUSION

As Davis has been unable to show a genuineisSmaterial fact with regard to whether
he was qualified for the position, he has failedn@ke out a prima facie case of discrimination
and summary judgment is warranted.

Accordingly, it is herebyORDERED and ADJUDGED that Defendant UPS Freight
Services’ Motion for Final Summary Judgment, ECF No. [25]GRANTED. Summary
judgment is entered in favor of Defendant UP®ight Services and against Plaintiff Jerome
Davis, Jr. Pursuant to Rule 58(a) of the FeldBides of Civil Procedure, the Court will enter
Final Judgment by separate order.

DONE and ORDERED at Fort Lauderdale, Florid&is 4th day of August, 2014.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record
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