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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 14-60256-CIV-BLOOM/Valle
ROBERT LOUIS VANDERWALL
and WILLIAM LYNN VANDERWALL,
Plaintiffs,
V.
UNITED AIRLINES, INC.,

Defendant.
/

ORDER ON DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

THIS CAUSE is before the Court upon the Motion for Summary Judgment, ECF No.
[32] (the “Motion”), filed by Defendant United Aines, Inc. (“United” or “Defendant”). The
Court has reviewed the Motion, all supportiagd opposing filings and submissions, and the
record in the caseFor the reasons that follow, Def#ant’s Motion for Summary Judgment is
GRANTED.

l. PROCEDURAL BACKGROUND

Plaintiffs William Lynn Vanderwall (“Plaitiff’) and Robert Louis Vanderwall seek
damages for injuries suffered by Plaintiff where dtipped in the aisle & United aircraft en
route from Houston, Texas to London, Englarflaintiffs’ Complaint aserts three causes of
action: Defendant’s liabilityunder the Convention for the Umiation of Certain Rules for
International Carriage by Air, May 28, 1999primted in S. Treaty Doc. No. 106-45, 2242
U.N.T.S. 309, 1999 WL 33292734 (2000) (the “Meati Convention”) (Count I); common law
negligence (Count Il); and a dertixee claim for loss of constum by Robert Louis Vanderwall

(Count IIl). ECF No. [1]. Defendantimely answered the ComplaintSee ECF No. [4].
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Defendant filed the instant Motion on Aug@s 2014. By Order on August 22, 2014, ECF No.

[44], and September 23, 2014, ECF No. [54], @oairt imposed a December 29, 2014 deadline

for Plaintiffs’ response to Defendant’'s Motionln the intervening period, the parties have
engaged in discovery. Plaintiffs pgsded on December 29, 2014, ECF No. [79] (the
“Response”); and Defendant replied on Augess, 2014, ECF No. [89] (the “Reply”)SeeECF

No. [85]. The parties have submitted statements of facts and attendant evidence in support of and
opposition to the Motion.SeeECF Nos. [32], [67], [70][76], [77], [78], [81], [82];see also

ECF No. [85].

II. MATERIAL FACTS

On March 30, 2012, Plaintiff was an economy/coach passenger on United flight number
34 (“United 34”), which was operated by Continemalines, Inc. (“Continental”), from George
Bush Intercontinental Airport / Houston AH”) to London Heathrow Airport (“LHR”). See
ECF No. [32-1] (Beuker Affidavit) § 9; ECF No. [3-(Itinerary). Her flight originated in Fort
Lauderdale, Florid@an March 30, 2012.SeeBeuker Aff. § 4. Plaintiff's ticketed itinerary was
for international carriage by airSeeltinerary. Her place of departure on March 30, 2012 was
the United States of America and her plaéalestination on March 31, 2012 was the United
Kingdom. Id. United 34’s scheduledeparture from IAH was 3:45 p.m. on March 30, 20R.
The actual departure time was 4:081p.Beuker Aff. § 5. The flighg scheduled arrival time at
LHR was 6:55 a.m. Id. § 9. Its actaatival time was 7:38 a.m. local timéd. The total travel
time from IAH to LHR was five-hundred and sewg (570) minutes or nine and a half (9.5)
hours. Id.

The incident that is the subject of the instant action took place on United 34 en route from

IAH to LHG approximately one to onand a half hours before landinggeeECF No. [32-5]



(Plaintiff Dep. Tr. Vol. 2) 251:1@2; ECF No. [82-1] (PlaintifDep. Tr. Vol. 1) 137:11-19.
During the course of the nirend a half hour flight, there cara point when the cabin lights
were dimmed to allow passengers to sleep. Mtr83 1 7; ECF No. [81] (Plaintiffs’ Counter-
Statement and Statement of Facts) § 7. Themaireed some ambient lighting. Mtn. at 3  7;
Pls. Stat. Facts { 7, 10.a; Plaintiff Dep. Tr.L.V® 252:5-10. It was standard practice at
Continental and the airline industry in March 2@&2 cabin lighting to be dimmed to the night
setting for flights with schedules comparabdeUnited 34. Mtn. at 147 Y 15-16; Pls. Stat.
Facts {1 15-16. The night lighting on United I8# been Plaintiff's experience on previous
transatlantic flights and she was not surprisedhgydarkened and quietlia. Mtn. at 3 { 7;
Pls. Stat. Facts  See alsd?laintiff Dep. Tr. Vol. 2 245:3-246:7.

Plaintiff left her seat to use the lavatory towdrd rear of the airplane. Mtn. at 4 § 9; Pls.
Stat. Facts | 9; ECF No. [32-6] (Plaintiff's Supmplental Responses to Interrogatories) No. 6.
The lavatory was a short distance, no more tiaamrows or a couple of yards, directly behind
Plaintiff's seat. Plaintiff Dep. Tr. Vol. 2 254:1265:6. Plaintiff made heway to the lavatory
without incident. Mtn. a#l-5  10; Pls. Stat. Ets  10. She did not noé¢ anything on the floor
on her way to the lavatory. Plaintiff pe Tr. Vol. 2 257:5-258:22. She spent only
approximately five to ten minutes in the lawgtoPIl. Dep. Tr. Vol. 2 259:17-21. When Plaintiff
exited the lavatory, the lavatory light illuminated the aisle floor around it. Mtn. at 4-5  10; PlIs.
Stat. Facts  10. To return to her seat, Plaitddk three or four steps in the aisle toward the
front of the aircraft. Plaintiff Dep. Tr. Vol. 266:11-13. Plaintiff stepped on something with her
right foot, fell to the side and experienced a twisting and popping in her right knee. Mtn. at 4-5 1
10; Pls. Stat. Facts  10. Sheddéarned that she had torn heteior cruciate ligament. Pls.

Supp. Resp. No. 6.



Plaintiff describes the “trash” she stepped om @sece of translucemplastic, no specific
color but “more clear” such that “you could seeotigh it,” but not as cleaas glass. Plaintiff
Dep. Tr. Vol. 1 94:7-104:6. It was a “fragmentettipped” or torn “piece of plastic” (not a
square, rectangle, round or ydthinner than a business cardnd maybe only as thick as a
piece of copy paper or a magazine page, rikee‘Saran wrap” (but not “wax paper’)ld. In
terms of its size, the scrap plastic had dimensions smallerathsix inches by three inches,
appearing to be the size @fwvadded up paper towdd.

The parties dispute whether and to what ex@&aintiff is a “frequenflyer.” See Mtn. at
5-6 1 12; PIs. Stat. Facts { 12. Regardless ofstatus, Plaintiff statethat, as a child, she
traveled overseas very frequently, and thatremly, she flies domestically twelve times per
year and has flown from the United StatesElrope on several occass. Pls. Stat. Facts
1 12.b.

As was standard practice at Continentahied party vendor atAH under contract with
Continental cleaned the calh United 34 on March 30, 2012 prior to any passenger boarding
and departure from IAH. Mtn. &9 13; Pls. Stat. Facts T 1Bhe vendor’s cleaning at IAH for
international “turn” flights (flights that are unloaded after arrival at the gate and then prepared
for departure again), like United 34, consistdda variety of tasks and it was mandatory to
“remove trash, crumbs, debriof floor” and to “[vlacuum.” Id. It was standard practice at
Continental and in the airlin@dustry in March 2012 that cabftoors for international “turn”
flights were clean and free of trash, crumbs and debris prior to the boarding of passkhgers.
1 14.

George Bush Intercontinental Airport, like stdJ.S. airports, has a variety of specialty

shops, restaurants, convenience stores, food candsluty-free stores inside the post-security



concourses. Mtn. at 8  21; P®&at. Facts § 21. Passengers marghase a vast array of items
and then use or consume them in-flightsl. Many of the items commonly are wrapped in
plastic shrink-wrap or are otherwise packagedome form of plastic or papetd. In flight,
Continental (now United), in March 2012 and todayade available to its customers pillows and
blankets that are individuallyagkaged in shrink-wrap plasti¢d. In addition, amenity kits that
are individually shrink-wrappednd that have contents also pagkd in plastic are provided to
select customersid. Complimentary food service itemsteri are covered or packaged with
plastic. Id. Many customers in Marck012 and today pack and cawmg board personal items
such as crayons for children,asks and cosmescthat are wrapped iplastic for use on the
flight. Id.

The parties’ submissions highligatseemingly disputed factuabue: to what extent, in
terms of volume, timing and from whose rg®ective, it was unexpected or unusual on
Continental or United flights anith the airline industry in MarcR012 for there to be trash or
debris, including paper or plasitems, on the cabin floor and aisldsring a transatlantic flight.
Defendant has submitted declarations from career flight attendants and from United’s director of
inflight safety services and relies on the depmss on several other agar flight attendants to
the effect that it is common throughout a flighincluding on the specific Houston to London
route flown by United 34 — for paper or plastis (a@ell as other) trasto be dropped on the
aircraft floor by passengers, that such trash retgtimigrates to (or is placed in) the aisles, and
that flight attendants are not required to and dooatinely or always remove that trash within a
specified or an immediate timeframeSee ECF Nos. Beuker Decl. §f 13-14, 16, [67]
(Washington Decl.) 19 10-12, [7Q$heffield Decl.) 11 9-12,7p] (Second Sheffield Decl.)] 6

(pertaining to trash on floor after passengeaedibarkation), [77] (Second Washington Decl.)



16 (same), [78] (Third Washington Decl.) § 6 (sansge alsoECF No. [82-7] (Sheffield
Affidavit) 49:13-15:2; ECF No. [82-10] (Pettingill Dep. Td}:10-27:23; ECF No. [82-5] (Judy
Dep. Tr.) 19:10-20:1121:8-32:20; ECF No. [82-9] (Mc€e-Ebert Dep. Tr. 65:2-69:25).
Plaintiffs rely on their own caredlight attendant and an expenitness to state that flight
attendants are required and expected to remove trash and debris that constitute passenger safety
hazards from the aisles and thedsh would not frequently bund in an aircraft's aisles
midflight. Cordes Decl. 1 I5; Mackey Decl. 11 9-10, 12However, they recognize that
neither Continental nor United had any specificigge$ or procedures mdicted to picking up
trash in an aisle of an aircraft midflight. P@ntr.-Stat. Facts § 16. Further, Plaintiff testified
that she does not consider flight attendants t@abiors, and she appedcsbe of two minds as
to whether a certain amount of trashihe aisles is expected or unexpect8eePIs. Stat. Facts
12.e;comparePl. Dep. Tr. Vol. 2 275-7With ECF No. [82-2] (PIDecl.) 11 8-9, 11.

More specifically, the parties sge that it was standard practice for Continental and the
airline industry in March 2012 fotight attendants to tidy the cabapproximately thirty minutes
before arrival by collecting discarded service items, pillows, blankets, newspapers and
magazines from the customers as well as by retgrall service items and refuse to the galley
for stowage or disposalld. 1 17-18. They dispute tlextentto which flight attendants are
required to (and presumably, therefore, typically do) keep the aisles clear of trash in flight.
Plaintiff maintains that the pre-arrival “tidyg” is not the only cleaning required by flight
attendants throughout a flight. sPiStat. Facts { 18.a; ECF No. [8R¢Cordes Decl.) 11 10-11.
Rather, they state thatmpaf a flight attendant’sesponsibilitiesnclude ensuring tit there is no
trash in the aisles that may pose a safety hazgsddsengers. Pls. Cntr.-Stat. Facts { 4; Cordes

Decl. § 8; ECF No. [82-4] (Mackdyecl.) § 10. By implication]ifht attendants usually and are



expected to attend to their pemsibilities regarding potentiallpjazardous trash in the aisles
when they walk the aisles. Pls. Cntr.-Stat. §46t 6-7. According to Plaintiff, flight attendants

are required to walk the aisles every fifteen minutes on nighttime flights, such as United 34.
Plaintiffs do not dispute thalight attendants are not required to “remove every scrap of paper,
plastic, crumb, or other refuse, no matter its sizeisibility.” Pls. Stat. Facts  18.c.

. SUMMARY JUDGMENT STANDARD

A party may obtain summary judgment “if the movant shows that there is no genuine
dispute as to any material fatd the movant is entitled to judignt as a matter of law.” Fed.
R. Civ. P. 56(a). The parties may suppoeirtipositions by citation to the record, includinger
alia, depositions, documents, affidavits, or dedlars. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, Ina177 U.S. 242, 247-48 (1986)A fact is maerial if it
“might affect the outcome of the suit under the governing law.(quotingAnderson477 U.S.
at 247-48). The Court views the facts in thghtimost favorable to the non-moving party and
draws all reasonable inferences in its favBee Davis v. Williamgi51 F.3d 759, 763 (11th Cir.
2006); Howard v. Steris Corp550 F. App’x 748, 750 (11th Ci2013) (“The court must view
all evidence most favorably toward the nonmovingypand all justifiablanferences are to be
drawn in the nonmoving party’s favor.”). Howeyenaterial facts seforth in the movant’'s
statement of facts and supported by record evidence are deemed admitted if not controverted by
the opposing party. S.BLA.L. R. 56.1(b).

“[T]he court may not weigh coh€ting evidence to resolve disputed factual issues; if a

genuine dispute is found, summajydgment must be denied.”Carlin Commc’n, Inc. v.



Southern Bell Tel. & Tel. Co802 F.2d 1352, 1356 (11th Cir. 1986¢e alsAurich v. Sanchez
2011 WL 5838233, at *1 (S.D. FlaoM. 21, 2011) (“If a reasonablecteinder could draw more
than one inference from the facts, and that imfegecreates an issue wiaterial fact, then the
court must not grant summary judgment.” (citidgirston v. Gainesville Sun Publishing C8.
F.3d 913 (11th Cir. 1993)). €hmoving party shoulders theitial burden of showing the
absence of a genuine igsaf material fact.Shiver v. Chertoff549 F.3d 1342, 1343 (11th Cir.
2008). Once this burden is satisfied, “the nomimg party ‘must make a sufficient showing on
each essential element of the case for which he has the burden of pRay.\. Equifax Info.
Servs., L.L.GC.327 F. App’x 819, 825 (11th Cir. 2009) (quotiGglotex Corp. v. Catretd77
U.S. 317, 322 (1986)). Accordingly, the nomving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesiiic facts to suggest thatreasonable jury could find in
his favor. Shiver 549 F.3d at 1343. “A mere ‘scillidi’ of evidence gpporting the opposing
party’s position will not suffice; there muste enough of a showing that the jury could
reasonably find for that party.Brooks v. Cnty. Comm’n of Jefferson Cnty., AMd6 F.3d 1160,
1162 (11th Cir. 2006). Even where an opposindypaeglects to submit any alleged material
facts in controversy, thcourt must still be siafied that all the evience on the record supports
the uncontroverted material facts that thevamd has proposed before granting summary
judgment. Reese v. Herberb27 F.3d 1253, 1268-69, 1272 (11th Cir. 20Q®)jted States v.
One Piece of Real Prop. Located at 5800 S.W. 74th Ave., Miami3b&F.3d 1099, 1103 n.6

(11th Cir. 2004).



IV. ANALYSIS

The parties dispute several issues of fact tneir implications suounding the incident
of Plaintiff's injury while aboard Defendant’s aieft. However, resolution of this case and the
disposition of Defendant’s Motion turns on a faot subject to any genuine dispute. This fact is
established even when granting Plaintiff the etyticd her factual stateemts and assertions and
all reasonable inferences resulting from them. Therakfact that is not in dispute is that the
presence of a single piece of trash in the aisle of United 34 at the time of Plaintiff’'s injury was
itself not unusual or unexpected. As a reshyt,accepting that fact as true, there was no
“accident” within the meaning of Article 17 dhe Montreal Convention. Summary judgment
for Defendant is, therefe, appropriate.

A. Liability Under Article 17 of the Montreal Convention

The Montreal Convention govermsternational travel anddalresses and limits liability
for airline carriers such as Defgant. Montreal Convention, Art$, 17. Both the United States
and the United Kingdom are sigonaes to the Convention. See Int’l Civil Aviation
Organization, Treaty Coltgion, Lists of Parties to Treaties (Convention the Unification of
Certain Rules for International Carriage byr Abne at Montreal on 28 May 1999) (ECF No.
[32-3]); U.S. Dep't of State: Treaties in Force: A List of Treaties and Other Int'| Agreements of
the United States in Force on Janubr012 at pp. 334-35 (ECF No. [32-4]).

Article 17 of the Montreal Convention addses accidents that injure passengers on
board an aircraft or during the course of embi@gokaor disembarkation. provides in relevant
part that “[tlhe carrier is liable for damagestined in case of death or bodily injury of a
passenger upon condition only that the accidenthvbaused the death or injury took place on
board the aircraft or in theoarse of any of th@perations of embarking or disembarking.”

Montreal Convention art. 17. “An Article 17 claitlus has three element4) an acident; (2)

9



that caused death or bodily injury; (3) that tookgel on the plane or in the course of any of the
operations of embarking or disembarkingCampbell v. Air Jamaica Ltd760 F.3d 1165, 1172
(11th Cir. 2014).

“Not every incident or occurrence during agfit is an accident within the meaning of
Article 17 even if the incident gives rise to an injury&ir France v. Saks470 U.S. 392, 403
(1985). Rather, the Supreme Court has defined an “accident” for purposes of the Montreal
Convention as “an unexpected or unusual evetiagppening that is exteahto the passenger.”

El Al Isr. Airlines, Ltd. v. Tsui Yuan Tseris5 U.S. 155, 165 (1999) (quotiGgks 470 U.S. at
405); see alsaCampbel] 760 F.3d at 1172 (adoptingfohétion of accident inSaksandTseng;
Olympic Airways v. Husajrb40 U.S. 644, 651 (2004) (defining amnt” as “an unexpected or
unusual event” and not ‘the pasger’s own internalgaction to the usual, normal, and expected
operation of the aircraft”). “This definition shoube flexibly applied after assessment of all of
the circumstances surrounding the passenger’s injuriasks 470 U.S. at 405.

To determine whether an event is “unexpeactednusual,” a court must “look at a purely
factual description of thevents that allegedly caused the. .injury suffered by the plaintiff.”
Krys v. Lufthansa German Airling$19 F.3d 1515, 1521 (11th Cir997). An event caused by
carrier negligence may in fact be unexpected thedefore constitute ataccident” within the
meaning of the ConventionSeeg e.g, Fishman v. Delta Air Lines, Inc132 F.3d 138, 141-43
(2d Cir. 1998) (injury resulting from routineqaedure carried out unreasonably was unexpected
and constituted an accident)dler v. WestJet Airlines, Ltd--- F. Supp. 2d --- 2014 WL
3114070, at *6 (S.D. Fla. July 8, 2014) (“[A] flightew’s unexpected drunusual response to a
passenger’'s medical condition is external t® plassenger, and can be a Montreal Convention

M

‘accident™). However,“[t]he facthat a series of events is alleged to have been caused by ‘crew

10



negligence’ does not affect wheth@ not the event itself, axgerienced by the passenger, was
unexpected.Campbel] 760 F.3d at 1172See also Husajr540 U.S. at 657 (declining to adopt a
negligence-based approach). A plaintiff ination brought under Article 17 has the burden of
establishing that an acedt within the meaning of the Convention occurré&ge Ugaz v. Amer.
Airlines, Inc, 576 F. Supp. 2d 1354, 1365 (S.D. Fla. 2008).

Despite the factual nature of the acciderquiry, courts both within this Circuit and
outside have had occasion é¢gamine Article 17 claims and resolve them on a motion for
summary judgment.Seg e.g, Ugaz 576 F. Supp. 2d at 1365-66 (granting summary judgment
for defendant upon finding thain “inoperable escala” was not “an tnusual or unexpected
event’ sufficient to cortgute an ‘accident”);McDowell v. Cont’l Airlines, InG.54 F. Supp. 2d
1313, 1320 (S.D. Fla. 1999) (granting summary judgment for defendant upon finding that failure
to divert flight and continuation of flight tas initial destination was not an “accident” under
Article 17); Rafailov v. El Al $rael Airlines, Ltd. 2008 WL 2047610, at *3 (S.D.N.Y. May 13,
2008 (granting summary judgment for defendant upadirig that “[tjhe presence of a discarded
blanket bag on the floor of an aircraft is [noteMpected or unusual” and could not constitute an
accident);Sethy v. Malev-Hungarian Airlines, InQ000 WL 1234660, at *4 (S.D.N.Y. 2000)
(granting summary judgment for defendant upaifig that tripping over luggage left in the
aisle during boarding did not qualify as an “aecit! because there was nothing “unexpected or
unusual” about a bag found in anslai during the boarding processee also Craig V.
Compagnie Nationale Air Francet5 F.3d 435, at *3 (9th Cir. 1994) (affirming summary
judgment for defendant because plaintiff “did rsatbmit or point to any evidence . . . that
finding shoes on the floor between ta@ats was unusual or unexpectedZf. Waxman v. C.I.S.

Mexicana De Aviacion, S.A. De C.\L3 F. Supp. 2d 508 (S.D.Xl 1998) (denying summary

11



judgment, finding that “defendant’s failure tameve a hypodermic needle may safely be viewed
as an unusual, unexpected deparfuom ordinary procedures”).

B. The Subject Incident Is Not An “Accident” Within The Meaning Of The
Montreal Convention

The undisputed facts here establish thairbh®lent involving Plaitiff on United 34 was
not an “accident” withirthe meaning of the Montreal Convention.

Defendant highlights th€raig and Rafailov decisions as involving facts particularly
germane to Plaintiff's claim here. I@raig, the district court founéd matter of law that the
presence of shoes on the catbaor of an aircraft was neiér unusual nor unexpected. 45 F.3d
435, at *3. The Ninth Circuit affirmed on “sligh different” grounds, finding that the plaintiff
had failed to submit any evidence that “shoesthe floor between two seats was unusual or
unexpected.”Id. In Rafailoy, the court ruled that there wao Article 17 “accident” where a
passenger slipped on a plastiglareviously used to house abket provided by the carrier)
located on the cabin floor beath a seat during flight. 280WL 2047610 at *2-3. The court
explained, “[a]fter four hours in flight, it woukkem customary to encounter a certain amount of
refuse on an airplane floor, including blankags discarded by passengers who had removed the
bag’s contents in ordéo use the blanket.1d., 2008 WL 2047610 at *3.

Plaintiffs stress two issues which they et present factualoatroversies precluding
summary judgment. First, Plaifis draw a sharp dtinction between what may regularly be
found between the rows of an aircraft from wigatypically found in araircraft's aisle mid-
flight. For that reason, they argue, tBeaig and Rafailov cases are distinguishable, and
Defendant’s evidence pertaining tash on an aircraft's flooafter passengers disembark is
irrelevant. Second, Plaintifigresent evidence thai March 2012, both ithe airline industry

generally and at Continental abited, flight attendants wereqeired and expected to remove

12



trash and debris that pose a safety hazard to mgesefrom the aisles of an aircraft in flight,
such that trash would not frequentlyfoend in an aircraft’s aisle midflight.

The issues Plaintiffs raise are, ultimatehgt material to the legal determination of
whether the incident in questi was unusual or unexpected. rsEi the Court will grant for
purposes of this Motion the distinctidtaintiffs apply between the facts @raig andRafailov
and those here — that thereaiglifference between items foundeen the rows of an aircraft
and items discarded in an aircraft's aisleschhaffects whether the presence of those items
represent an unusual or unexpected circumstaite Court will further discount Defendant’s
evidence of trash in theasles of planes post-passenger dismkdition. Regardss, the evidence
Plaintiffs present as creatiran issue of fact precluding muary judgment speaks only to a
generalissue of the prevalence of trash in anraiits aisle midflight. Plaintiffs’ own facts
establish that the precise circumstances wipotcipitated Plaintiff's injury here were not
unexpected or unusual and, thus, cannot constitute an accident under Article 17 of the
Convention.

The undisputed evidence, alongwPlaintiff's submissions t@n as true and drawing all
inferences from them in their favor, illuates the following: In March 2012, Defendant’s
aircraft were cleaned by a third party vendor ptioopassenger embarlat on the international
leg of their flight. Passengers, however, were permitted to board and were provided by the
airline with a variety of items which could beried into plastic trash. That trash may end up on
the cabin floor, including in the aircraft’s aisle$rash in the aisles can pose a safety hazard to
passengers. Flight attendantsr@veesponsible for ensuring ththere was no trash in the aisles
which could pose a safety hazard to passendéesther Continental nor United has any specific

policy in place directed to trashmeval from the aislesf an aircraft in flight. But, it was
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standard practice for Continentaid in the airline industry fotight attendants to tidy the cabin
approximately thirty minutes before arrival — iain included collecting trash from the aisles.
Further, flight attendants werequired to walk the aislesvery fifteen minutes on nighttime
flights, such as United 34. That said, flighteatdants were not “janitst and were not required
to “remove every scrap of papefastic, crumb, or other refuse, notteaits size owisibility.”
Plaintiff slipped an houto an hour and a hatfrior to landing. Thabccurred prior to the
standard thirty minute pre-landing tidying. PRkH#f did not notice anyting in the aisle during
her two-row walk to the lavatoryPlaintiff's trip to the lavatorydok at most five to ten minutes.
Therefore, even if flight attemdits were required to walk tlasles every fifteen minutes, and
even if the small scrap of translucent shrink wedgantiff stepped on would have been identified
as a potentially hazardous (or even an unsigitéy) requiring removal, the flight attendants on
United 34 on March 30-31, 2012 neeot have encountered the tnas question while Plaintiff
was in the lavatory. And even if they did so, Riiffi herself admits thaflight attendants are not
required to “remove every scrap of paper, ptastrumb, or other refuse, no matter its size or
visibility.” Plaintiff has presented no evidesthat United 34 was otherwise unduly untidy. In
fact, Plaintiffs go to lengths to dispute whaéyhcharacterize as Defendant’s presentation of a
trash-strewn airline experience. Put another ey facts presented here establish that it is not
unusual or unexpected forette to be a single itewf trash on the aisle @n aircraft while in
flight — at the very least naturing the purported fifteen miraiintervals in between the usual
nighttime flight attendant walkkrough the aisles. The presence of the trash in question was not
unusual or unexpected. Thus, by definition, theident that is thesubject of Plaintiff's

Complaint was not an “accident” within the meanof Article 17 of the Montreal Convention.
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C. Plaintiffs Common Law Claims Are Preempted by the Montreal Convention

Both the Supreme Court and the Eleventhc@t have made clear that the Montreal
Convention “is the exclusive memhism of recovery for personijuries suffered on board an
aircraft or in the course of embanki or disembarking from an airplane Marotte v. Amer.
Airlines, Inc, 296 F.3d 1255 (11th Cir. 2002) (citiigeng 525 U.S. at 161). As a result, “[flor
all air transportation tevhich the Montreal Convention ap@ieif an actionfor damages falls
within one of the treaty’s damage provisiongrhhe treaty provides the sole cause of action
under which a claimant may seek redress for his injurielgaz 576 F. Supp. 2d at 136(Gee
also Jacob v. Korean Air Lines C2014 WL 243150, at *8 (S.D. &l Jan. 13, 2014) (“[T]he
Montreal Convention, where applicapfgeempts state-law remedies3jddiq v. Saudi Arabian
Airlines Corp, 2013 WL 2152566, at *4 (M.D. Fla. Jan.Z)13) (“[T]he Montreal Convention
provides the exclusive remedy persons who suffer damages retate a coveredhternational
flight, thereby preempting any state law claimsRgfailoy 2008 WL 2047610 at *2 (Montreal
Convention “exclusively governs the rights and liéies” of the parties and “preempt[s] state
law” where the “incident giving rise to plaintiff's injury occurred on board an aircraft during the
course of “international tranepation” as defined by Articl&(2) of the Convention.”).

Because Plaintiffs common law negligenc&aim in Court Il of the Complaint is
preempted by the Montreal Convention, it is dismissed with prejudBee e.g, Flamenbaum

v. Orient Lines, In¢.2004 WL 1773207, at *14 (S.D. Fla. July 20, 2004) (dismissing with

! Plaintiffs argue that Count Il of their Complaiasserts a cause of actifor negligence for damages
above the Montreal Convention liability limits, and not a claim for common law negligence which would be
preempted by the Convention. This reading of the Complaint stretches credulity, which explicitly asserts diversity
jurisdiction — relevant only if it also asserts state lawnt$ai Regardless, Count Il would be dismissed for the same
reasons described abovBee supr& IV(B). Plaintiffs also claim that Defendant’'s argument for dismissal based on
preemption should have been raised in a Rule 12 motion and is, therefore, untimely. However, federal preemption is
construed as an affirmative defensgee alsdVetro. Life Ins. Co. v. Taylp®t81 U.S. 58, 63 (1987) (“Federal pre-
emption is ordinarily a federal defense to the plaintiff's suifigher v. Halliburton 667 F.3d 602, 609 (5th Cir.
2012) (“Federal preemption is an affirmative deéettsat a defendant must plead and prove.”).
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prejudice state law negligence claims assedgainst carriers as preempted by the Montreal
Convention). Likewise, because it is premisedPbaintiff's carrier negligence claims, Robert
Vanderwall's loss of consortium claim, Count df the Complaint, is also preempted by the
Montreal Convention and is dismissed with prejudiSege.g, Miller v. Cont’l Airlines 260 F.
Supp. 2d 931, 940 (N.D. Cal. 2003) (dismissawggivative loss of consortium claim by non-
passenger husband due to preemption by Montreal Convention).

V. CONCLUSION

For the foregoing reasons, it is hereDRDERED and ADJUDGED that Defendant
United Airlines, Inc.’s Motion for Ssamary Judgment, ECF No. [32]GRANTED.

The Clerk of Court is directed ©OLOSE this case. Any pending motions &&NIED
as moot Any impending deadlines af&ERMINATED .

DONE and ORDERED in Fort Lauderdale, Florida, this 26th day of January, 2015.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record
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