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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

IN ADMIRALTY
CASE NO. 0:14-CV-60652ROSENBERG/BRANNON

MOBIUS DESIGN GROUP, INCa Florida
corporation

Plaintiff,
2
M/Y SERQUE a 2009 133’ custom built vessel,
Official Number 1061364, her engines, apparel,

Tackle, boats, appurtenances, etc. in yem

Defendant.

M/Y SERQUE,a 2009 133’ custom built vessel,

Official Number 1061364, her engines, apparel,

Tackle, boats, appurtenances, etc. in rem
Counter Claimant,

V.

MOBIUS DESIGN GROUP, INCa Florida
corporation

Counter Defendant.
/

ORDER DENYING IN PART AND GRANTING IN PART PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AND DENYING DEFENDANT’'S
MOTION FOR PARTIAL SUMMARY JUDGMENT

This matteiis before the Court on Plaintiff's Motion for Summary Judgment [DE 51] and
Defendant’s Motion for Partial Summary Judgment [DE 56k Motiors havebeen fully briefed

by both sidesind theCourt heard orahrgument on the Moti@onApril 24, 2015. The Court has
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reviewed the documents in the case file and is fully advised in the premises. Feasthes set
forth below, both Motionsredenied.
l. BACKGROUND

The instant admiralty case concerns work don®layntiff, Mobius Design Group, Inc.
(“Mobius”), on a Crestron A/V system on board Defendant, the M/Y Serque (“Sé¢rdbe”
March 14, 2014, Mobius filed its Complaint to foreclose its maritime lien agaergiue. Mobius
alleged that it furnished equipment and labor to Serque between January 2013 and February 2014
in the amount of $80,155.0lyhich Serque has yet to pagerque filed its answer and
counterclaims on May 1, 2014. Serque alleged that Mobius misrepresented itscabiligy alia,
upgrade he Crestron system for the vessel as Adam Katz, the vessel's beneficial asvner,
requested. Serque also alleges that contrary to its representations, Maolbingddnthe Crestron
system source code, which Serque alleges it owned, from Serque.

Il. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if “the movant shows that there is no genpiuie éis
to any material fact and the movant is entitled to judgment as a matter of law.” .Féd. R.
56(a). The existence of a factual dispute is not by itself suffigiemunds to defeat a motion for
summary judgment; rather, “the requirement is that there lgeenoineissue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986). A dispute is genuine if “a
reasonable trier of fact could retujudgment for the nemoving party.” Miccosukee Tribe of
Indians of Fla. v. United StateS16 F.3d 1235, 1243 (11th Cir. 2008) (citdgderson477 U.S.
at 24748). A factis material if “it would affect the outcome of the suit under ¢tverging law’
Id. (citing Anderson477 U.S. at 247-48).

In deciding a summary judgment motion, the Court views the facts in the light most



favorable to the nomoving party and draws all reasonable inferences in that party’s favor.
SeeDavis v. Williams451 F.3d 759, 763 (11th Cir. 2006). The Court does not weigh conflicting
evidence. See Skop v. City of Atlantd85 F.3d 1130, 1140 (11th Cir. 2007). Thus, upon
discovering a genuine dispute of material fact, the Court must deny sufouchgment. See id.

The mwing party bears the initial burden of showing the absence of a genuine dispute of
material fact. See Shiver v. Cherto$49 F.3d 1342, 1343 (11th Cir. 2008pnce the moving
party satisfies this burden, “the nonmoving party ‘must do more than simply thlat there is
some metaphysical doubt as to the material facBay v. Equifax Info. Servs., LL827F. App’x
819, 825 (11th Cir. 2009) (quotindatsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGot{g5
U.S. 574, 586 (1986)). Instead, “[tlhe non-moving party must make a sufficient showing on each
essential element of the case for which he has the burden of ptdo{citing Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)). Accordingly, the fioaving party must produce evidence,
going beyad the pleadings, to show that a reasonable jury could find in favor of that Basy.
Shiver 549 F.3d at 1343.

. LEGAL ANALYSIS

In its Motion for Final Summary Judgment, Mobius seeks summary judgment in its favor
as to Count | of its Complaint (Falesure of Maritime Lien)Count | of Serque’s Count&laim
(Breach of Contract), Count Il of Serque’s Counter-Claim (Breach of Wgroh Workmanlike
Performance)Count Il of Serque’s Counter-Claim (Wrongful Arrest of Vessel), Count IV of
Serque’s ConterClaim (Conversion)and Serque’s affirmative defenses. Serque, in its Motion
for Partial Final Summary Judgment, seeks summary judgment in its favor asnol\Cof its

Counter-Claim (Conversion).



A. Mobius's Claim

Mobius contends that it igentitled to summary judgment on the single count in its
Complaint foreclosure of its maritime lien against Serque. The Federal MaritimeAdgm6
U.S.C. 88 3134&t seq. states thatd person providing necessaries to a vessel on the order of the
owner or a person authorized by the owner . s.ghaaritime lien on the vessel,” and “may bring
a civil action in rem to enforce the liérSerque does not dispute Mobius’s characterization of its
repairs as necessaries, and in fact, Serque concedédaihias may maintain a valid maritime
lien on Serque for equipment provided to it, although Serque maintains that this lien does not
extend to any labor Mobius performed on Serque due to Mobius’s negliGss2E 70 at 26.

For the reasons discussatta, each of Mobius’s affirmative defenses, other than the first,
remains intact. Accordingly, genuine questions of material fact exist as taid/®llaim, and
Mobius is not entitled to summary judgment on this point.

B. Serque's Counterclaims

I. Breach of Catract (Count | of Serque’s Counter-Claim)

First, Mobius contends that Serque’s breach of contract counterclaim fails because it is
barred by Florida'statues of frauds, which requiresnter alia, thatcontracts “for the sale of
goods for the price of $500 or mbend contracts which arabt to be performed within the space
of 1 year from the making therédje in writing. SeeFla. Stat. 88 672.201(1), 725.01. Mobius’s
position is that the contract is barred by the statute of frauds, both becaasefdtr the sale of
goods in excess of $500, and because the contract's completion took overanrigegend,
Mobius argues that Serque has failed to establish that an enforceable corgtact exi

The parties have different positions as to the naturkeotoéntract, as both parties made

clear at the Court’s hearing on the MotioAkso at the hearing, Mobius admitted that its position



on the nature of the contracts is not consistent. For example, although Mobius conteisls that
performance of the subjecontract took longer than a year in Part Il of its Motion, in the
“Background” section, Mobius states:
Mobius and Serque did not enter into a single written contract. Instead, Serque
would detat—orally and in writing—scopes of work it wished to be coleied and

Mobius would bill Serque on an hourly basis and for materials provided. . . . Thus,
each invoice is its own contract or agreement.

DE 51 at 3.Thus, and as Mobius conceded at the hearing, its positions are alternatives to one
another.
a. Statute of Frauds

The Court believes that the simplest way to parse the papgestionson the first
argument raised in Mobius’s Motion, the statute of frauds argunseid, divide theparties’
arguments on this poinhto two categoriesthe sale of goods issusmder the UCC statute of
frauds and the performance issurder the general statute of fraufilee UCC statute of frauds,
Florida Statute section 672.201, governs the writing requirements for the sale of godkis06ver
It states

[A] contract for the sale of goods for the price of $500 or more is not enforceable by

way of action or defense unless there is some writing sufficient to indicate that

contract for sale has been made between the parties and signed by the party against

whom enforcement is sought or by his or her authorized agent or broker. A writing

is not insufficient because it omits or incorrectly states a term agreed uptwe but t

contract is not enforceable under this paragraph beyond the quantity of goods
shown in such writing.

Mobius has not clearly identified any way in which the invoices are insiffigiritings under the

UCC statute of frauds, at least with respect to the goods which Mobius sold to Serque.
Accordingly, Mobius has not met its burden as the mo¥@nsummary judgmensee Shivers49

F.3d at 1343with respect to its argument that it is entittedsummary judgment on Serque’s

breach of contract counterclaim under the UCC statute of frauds.



The second issue, performance within one year, isrgedeby the general statute of
frauds, Florida Statute section 725.0%hile Mobius stresses that it was under contract with
Serque for over one year, the question is not whether performance took longer théyeaimg
the question is whether the cadt wasincapable of being performed within a ye8ee, e.qg.
LaRue v. Kalex Constr. & Dev., In@7 So. 3d 251, 256 (Fla. Dist. Ct. App. 2012). Mobius’s only
evidence that the contract was incapable of being performed within a siegfteis an
interrogatory response in which Serque references the installation of an Xbo8€@DE 51 at
14. Mobius contends that its relationship with Serque (and thus, the contract), began fifteen
months prior to the date of the Xbox One’s release, therefore setting the bounds ofrdt cont
outside of one year, and putting it squarely within the statute of fraslid$ie Court does not find
Mobius’s argument on this point persuasive. Sergpes hocassessment of the contract cannot
support Mobius’s position that at the time the parties entered into the contractjntpessible
for that contract to be completed in under one-yezspecially where, as here, blas itself has
defined the invoices themselves as a series of discrete commréutsalternative Accordingly,
the Court finds that the statute of frauds does not bar Count | of Serque’s Solaiterand
Mobius’s Motion for Summary Judgment is dehon this point.

b. Existence of an Enforceable Contract

Second, Mobius contends that Serque has not established the existence of an enforceable
contract. “Before an action for breach of contract can be sustained, there must e craklef
contra¢.” Bus. Specialists, Inc. v. Land & Sea Petroleum, &.So. 3d 693, 695 (Fla. Dist. Ct.
App. 2010) “[A] meeting of the minds of the parties on all essential elements is a prerequisite to

the existence of an enforceable contfaétosta v. Dist. Bd. of Trustees of MiaDade Cmty.

! To the extent that Mobius makes other arguments on this point and in thia séthe Motion, the Court finds those
arguments unpersuasive.



Coll., 905 So. 2d 226, 228 (Fla. Dist. Ct. App. 2006)ernal quotation marks omitted). “When
essential terms are left open for negotiation, there is no meeting of the rBinglsSpecialist25
So. 3d at 695.

Mobius’sargument rests on what are, in its view, contradictory positions taken by Serque
with respect to the nature of the contract. Mobius highljgscifially, a response by Serque to
one of its interrogatories; the May 7, 2012 email which Mobius targets as the begintineg of
parties’ contractual relationship; and a question posed by Serque’s coumsglMsr Horn’s
deposition, in which counsel arguably referred to the invoices as a seggmdte contractSee
DE 51 at 15-16.

The Court finds that these discrepancies, to the extent that they can be tarimetb 10t
entitle Mobius to summary judgment on Serque’s breach of contract counterclai@oiitdnas
reviewed the invoices attached to Mobius’s Complaint, and the invoices themselmghre
specific and certainly sufficient to create an enforceable contract. To the extent Semds to
supplement those invoices with paeMidence, Mobius has not clearly identified any essential
terms left open for negotiation. As Serque describeddht&act at the hearing, it was one which
evolved over time. It is not surprising, therefore, that a May 2012 email may ddfardn
interrogatory response, or counsel’s subsequent characterization of thetcdimua, the Court
finds that Mobius is nogntitled to summary judgment on Count | of Serque’s Cow@ilem for
this reason either

il. Breach of Warranty of Workmanlike Performance (Count II of
Serque’s CounterClaim)

Mobius argues that it is entitled to summary judgment on Serque’s breach aftwaira
workmanlikeperformance counterclaim because Serque has failed to present sufficient evidence

of a breah. “The warranty of workmanlike performance arises out of the contract prirlegile



one who contracts to provide services to another impliedly agrees to peddninsesvices in a
diligent and workmanlike fashion; i.e., to perform the services properly and.5&alyett v. A.
Bottacchi S.A. de Navegacio882 F. Supp. 1050, 1053 (S.D. Fla. 1994h€. . . negligence
which breaches [ajarranty of workmanlike performance is a question of fact, to be decided by
the trier of fact’ Cia Maritima Del Nervion v. James J. Flanagan Shipping Corp., Stevedore Div.
308 F.2d 120, 123 (5th Cir. 1962e also S. Stevedoring & Contracting Co. v. Hellenic Lines,
Ltd., 388 F.2d 267, 270 (5th Cir. 1963).

Mobius bases its position largely on testimony by Serque’s expert, Rondikl @ab
stated at one point in his deposition, “I can tell you fundamentally most thingsdyor&st things
worked [on Serque]. We did not see the boat in a catastrophic situation. The issuenaabypri
around tweaks, changes, modifications that Adam [Katz] wanted.” DE 51 aiSH)que argues a
number of grounds for Mobius’s negligence, but its central thesis be found in an esararitd
summary of Mr. Callis’'s anticipated expert testimony: Serque’s position is thiatbits
essentially continued fpatchup superficial issues on the Serque without addressing the issue at
the core ofll of the problems on the SerquBE 70 Ex. 2 at 3.

Seue has put forth sufficient evidence of Mobius’s negligence to withstand Mobius’s
motion for summary judgment. Mr. Callis is expected to testify that Mr. Katz did reivesihe
services for which he contractdde to Mobius’s negligencéhis anticipatd testimony does not
directly contradict whate said in his deposition, and to the extent that it does, Mobius will be able

to crossexamine him on these points at trial. Moreover, and as noted above, negligence is

2 TheEleventh Circuit adopted as binding precedent all decisions of the fBiftie€ircuit issued prior to October 1,

1981.Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir981).

% Mobius cites numerous excerpts from Mr. Callis’s depositBeeDE 51 at 1719. The Court declines to reprint

them, but notes that it has reviewed all cited excerpts.

* The Court notes the dispute between the parties as to whether or not Magel® Awhose affidavit was attached to
Serque’s response, can offer expgestimony. The Court need not address this dispute, as it does not fdly on
D’Angelo’s affidavit to reach its ruling.



generally a question for the trier otfaAccordingly, Mobius’s Motion for Summary Judgment is
denied with respect to Count Il of Serque’s Cou@kim.
ii. Wrongful Arrest of Vessel (Count Il of Serque’s CounterClaim)

Serquehas indicated that it does not oppdebius’s Motion as to Count Il oSerque’s
Counter-Claim for wrongful arrest of the ves&#eDE 70 at 10. Accordingly, Mobius’s Motion
for Summary Judgment is granted with respect to Count lll of Serque’s C&later-

Iv. Conversion (Count IV of Serque’s CounterClaim)

The parties do not dispute the legal standard to be applied in this case. “A conversion
consists of an act in derogation of the plaintiff's possessory rights, and any wrexefcise or
assumption of authority over another’s goods, depriving him of the possession, pewyrarfentl
an indefinite time, is a conversiorStar Fruit Co. v. Eagle Lake Grower33 So. 2d 858, 860
(1948).Mobius contends that Serque lacks a possessory interest in the Crestron sourgelcode, a
accordingly, Mobius is entitled to summary judgment on this counterclaim. SergiselMiotion
for Partial Summary Judgmemtgues that loeshave a possessory interest in the Crestron source
code, and that it is entitled to summary judgment on its conversion counterclaim.

Language in the contract between the parties may inform the Court'srassess the
ownership of the intellectual property at issBee Superior Edge, Inc. v. Monsanto,Gd. F.
Supp. 3d 890 (D. Minn. 2014n this case, the contract is either one oral contract incorporating the
invoices, or a series of discrete contracts, each represented by a single Mobices. considers
the issueof the source code’s ownership to be outdite bounds of the partiesontractual
agreement, and looks itedustry standards to fill the gap. Serque, for its part, believes that Mobius

promised not to withhold the source code as part of its contractual agreemergngith. S



Both positions have support in the record evidehtmhius relies ortestimory by Mobius
employee Vicki ShandHorn, its expert, Mike Leitensdorfeand Serque’s expert, Ronald Callis,
to support its position that Serque did not retain a possessory interest in theceoadés.
ShandHorn testified at her deposition thgtvhen] a Crestrondealer enters into a relationship
with a client, within those terms and conditions it is shared and understood thatutice|[sode
becomes the property of the client on full payment of invoices.” DE 58 at-L&:2/r.
Leitensdorfer tstified at his deposition that “[a] [source] code would never be turned over unless
payment was received in full.” DE 51 at 1R4. Callis testified at his deposition tHag would not
turn over the source code to a client with outstanding invosmssd. at 108-109.

Serque on the other hand, contends thatlid retain a possessory interest in the source
code. Serqueelies on assurances made by Mobius (specificall;,iandHorn) to Adam Katz
that Mobius would not withhold the Crestron system sogame from a cliento support its
position.See e.g, DE 70 Ex. 5 {46; see alsdE 70 Ex. 12 { 5, 11. Serque also contends that
Mobius’s own expertMr. Leitensdorfer, agrees with its position; however, Mr. Leitensdorfer’s
testimony on this point ikess than clear. He indicated that the source code would normally be
turned over to the client within “approximately 30 daysofpletionof the project,” DE 57 at
39:19-23, and referred to modifications of an existing source code as a “gray’[ateaf] 39:24-
40:7.

As noted, both parties’ positions have support in the record. The Court thus finds that there
exists a genuine dispute as a material feamnely, Serque’s possessory interest (or lack thereof) in
the Crestron source code. Accordingly, both parties’ Motions for summary judgreeteraed

with respecto Count IV of Serque’s Count&taim.®

® The Court does not address the other arguments which Mobius has madeeispibnse to Serque’s Motion for
Partial Summary Judgment, as it finds that Serque’s Motion shewétied for the reasons stated above.
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C. Serque’s Affirmative Defenses

Finally, Mobius argues thatach ofSerque’sour affirmative defenses should be stricken
from its AnswerA motion to stike an affirmative defense under Rule 12(f) may be granted where
the affirmative defense is insufficient as a matter of law, that is if “it is patemmdydus, or if it is
clearly invalid as a matter of lawRidone v. Nationwide Auto Guard, L.L,295 F.R.D. 658, 661
(S.D. Fla. 2013). Serque’s first affirmative defense states that “Mobioaried and estopped
from obtaining the relief requested because the Complaint fails to state a claimdorelief can
be granted.” DE 20 at 2. Serque concedethe striking of that affirmative defense insofar as it
acknowledges that a valid maritime lien exists by Mobius, but only for the equiipaie for by
Mobius and provided to SerqueeeDE 70 at 27. Serque’s second affirmative defense states that
“Mobius is barred and estopped from obtaining the relief requested in whole or in pdd,itdue
own negligence.” DE 20 at As discussed above, Mr. Callis’s anticipated expert testimonylays
foundation for Serque’s arguments on this point. The defense is neither “pateollyusi nor
“clearly invalid as a matter of law.” For this reastim Court will not strike Serque’s second
affirmative defenseAs to Serque’s third and fourth affirmative defenses, which pertain to
Mobius’s alleged breach of contract, Mobius relies on the arguments made in Séafats|
Motion addressing Serque’s breach of contract counterclaim. The Court does nothssike
affirmative defenses for the samasen that it denied Mobius’s Motion on this point above.

V. CONCLUSION AND RULING

For the foregoing reasonbjobius’s Motion for Final Summary Judgment [DE 51] is

GRANTED IN PART AND DENIED IN PART . It is granted with respect to Count Il of

Serque’s Couter-Claim, Wrongful Arrest of a Vessel, and Serque’s first affirmative defénse.
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all other respects, Mobius’s Motiamdenied. Also for the foregoing reasons, Serque’s Motion for
Partial Summary JudgmentENIED.

DONE AND ORDERED in Chambers in Fort Pierce, Florida, tl@@th day of April,

2015.

Sy A 0P
Copies furnished to: ROBIN L. ROSENBERG
Counsel of record UNITED STATES DISTRICT JUDGE
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