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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-CIV-61802-BLOOM/Valle

DRIFTWOOD HOSPITALITY
MANAGEMENT, LLC , a Florida limited
liability company, as a managing agent for
DHM Denver Hotel, LP, a Delaware limited
partnership and DHM Denver Hotel Lessee,
LP, a Delaware limited partnership,

Plaintiff,
V.

CENTIMARK CORPORATION ,
a foreign corporation,

Defendant.
/

ORDER ON DEFENDANT'S MOTION TO TRANSFER VENUE

This matter comes before the Court upon Ddént Centimark Corporation’s Motion to
Transfer Venue Pursuant to 28 U.S.C. 8§ 1404(8)F No. [5]. The Court has reviewed the
motion, all supporting and opposing filings, and theord in this case, and is otherwise fully
advised in the premises. Rbe reasons that follow, the Court denies Defendant’s Motion.

. BACKGROUND

The underlying dispute in this matter centensa contract for roofing serviceSeeECF
No. [1-1]. Plaintiff Driftwood Hospitality Maagement, LLC (“Driftwood”), a Florida limited
liability company, is managing agent for w@ars hotels, including the Crowne Plaza Hotel

located in Denver, Coloraddsee idat 1 3-4. In July 2006, Driftwood entered into a Purchase

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flsdce/0:2014cv61802/446533/
http://docs.justia.com/cases/federal/district-courts/florida/flsdce/0:2014cv61802/446533/16/
http://dockets.justia.com/

Order (the “Contract”) for the replacemt of the roof ofthe Crowne PlaZawith Defendant
CentiMark Corporation (“CentiMark”).1d. at f{ 4, 9. The Contract required CentiMark to
install a new roof, which includedhter alia, “[removal of] all existhg roof surfaces down to a
workable surface and dispos]al] of [the samdl” at 7-8. CentiMark “accepted the [Contract]
from Driftwood in Broward Countyf-lorida, and demanded thatifbvood make all payments to
its office in Fort Lauderdale, Floridd.1d. at T 7. In November 201the roof in question began
to leak. Id. at § 10. As a result of the leaka@eiftwood conducted an spection of the roof
where it was allegedly discovered that Ceratrtkl had not performed the roof replacement
pursuant to the terms of the Contractd. More specifically, the Complaint alleges that
CentiMark did not remove the pre-existing reoffaces prior to re-surfacing the rodd.
Consequently, Driftwood initted the instant litigation oduly 16, 2014 in the Circuit
Court of the 17th Judicial Circuit in and for Broward County, Floridaeging that CentiMark
“breached the Contract by failing testall the roofing system iaccordance with the Contract.”
Id. at § 14-16. Immediately aftéling its Answer and Affirmative Defenses, see ECF No. [4] at
31, CentiMark removed the case to this Cowsesting that the Complaint incorrectly labeled
CentiMark as being a Florida limited liaibf company, when, in reality, Centimark is
incorporated in, and maintains a prindigalace of business in, the Commonwealth of

Pennsylvania.SeeECF No. [1]. Pointing to a forum-selém clause purportedly governing the

! The hotel at issue has undergone several name changes since the creation of the Seatract.
ECF No. [1-1] at 1 9. Although dain documents in the recoldt a different name for the
hotel, the structure at issue is the same.

2 The parties also entered into an additionaiti@t in December 2007, purportedly to correct
the damages suffered as a resulthef breach of the initial Contrac6eeECF No. [1-1] at 5 1
18. While this second contract is related taimlff's damages claim, it is unrelated to the
transfer of venue issue presented here.



dispute, CentiMark now seeks to have theecasnsferred to the Western District of
Pennsylvania.SeeECF No. [5].

[I. DISCUSSION

A forum-selection clause, absent invalidity, regs the Court to transfer the case to the
agreed upon forumSee Atl. Marine Const. Co. v. USist. Court for W. Dist. of Texad34 S.
Ct. 568, 581 (2013) (noting th&ko]nly under extraordinary citomstances unrelated to the
convenience of the parties should a § 1404(a)andbe denied” when a valid forum-selection
clause is presentyee also Slater v. Energy Servs. Grp. Int’l, 684 F.3d 1326, 1333 (11th
Cir. 2011) (“[W]e conclude thei 1404(a) is the proper avenuerefief where a party seeks the
transfer of a case to emé® a forum-selection clause . . . ."Jhe Contract ilf does not contain
a forum-selection provision, but merely statbat upon purchase, CentiMark “will provide
warranty coverage for the above referenced sadpvork, for the duration of the warranty under
the terms and conditionsf the attached specimen cdpyECF No. [5-2] at 17. The “Non-
Prorated Limited Roof Warranty” (the “Wamy”), dated November 10, 2006, states in its
pertinent part,
This Warranty is issued at the Corporate offices of CentiMark
Corporation in Canonsburg, Pennsylvania, and accordingly, is
governed by Pennsylvania lawJurisdiction and venue of any
dispute arising under/or pursuand the terms of this Warranty
shall be vested in courts sitting in Washington County,
Pennsylvania.

SeeECF No. [5-3] (emphasis added). It is tigsovision that CentiMark bases its current

argument on, stating that this clause requires Doiits breach of contract claim to be litigated

in federal district court in the&/estern District of PennsylvanfaSee ECF No. [5].

% The Western District of Pennsylvani@iindes Washington @unty, Pennsylvania.
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A. Applicability of the Forum-Selection Provision

In response, Driftwood first agse that the forum-selectioclause is not incorporated
into the Contract. SeeECF No. [9]. The Court disagreesThe language of the Contract
incorporates the terms of the Warranty into @entract by stating thavarranty coverage will
be provided in accordance with thents and conditions contained therelBeeECF No. [5-2] at
17; ECF No. [5-3]. However, the presence offtrem-selection clause in the Warranty does not
necessitate that the case be brought in a Pennsylgaunrt. An issue remains as to whether the
forum-selection clause appliés all claims brought under theo@tract or solly those brought
specifically with regard to th&varranty. Driftwood asserts théte provision is inapplicable
because the Warranty is not implicatadts breach otontract claim.SeeECF No. [9]. Under
this theory, the Court is inclined to agree.

The Warranty states that a dispute “arisumgder/or pursuant tahe terms of this
Warranty” shall be litigated ifPennsylvania court. Driftwoodoes not appear to dispute the
clause’s validity. However, Driftwood’s Complaiasserts a breach ofetiuly 2006 Contract,
not a breach of the terms of the WarranBeeECF No. [1-1]. CentiMark cites to several cases
from outside of this Circuit for the proposititimat the Court musbbk beyond the Complaint to
the nature of the action and the remedies sougtrdiar to ascertain whether the forum-selection
clause is applicable. Iierra International, Inc. v. Mississippi Chemical Cqgrghe Eighth
Circuit was concerned with the applicability af forum-selection provision to a tort claim
existing independent of a breach of contract claiSeell9 F.3d 688, 694 (8th Cir. 1997).
Citing a case from the First Circuit, the EightlrdQit agreed that “contract-related tort claims
involving the same operative facts as a paralkihtifor breach of contract should be heard in

the forum selected by the contracting partiekd” (quotingLambert v. Kysgr983 F.2d 1110,



1121-22 (1st Cir. 1993)). Although “[shtegic or artfully drawn pleaays . . . will not work to
circumvent an otherwise apgdible forum selection clausegd. (citing Lambert 983 F.2d at
1121), that is not what is being accomplished hddeftwood is pursuing breach of contract,
claiming that CentiMark failed to complete therk requested under the terms of the Contract,
namely, that it did not remove the pre-¢ixig roof prior to resurfacing, a requirement
specifically provided for in the Contrac6eeECF No. [1-1] at 1] 11, 15No parallel claim for
breach of the Warranty is included in this litigati Therefore, the terms of the Warranty are not
implicated.

Furthermore, the breach of contract cladmes not “aris[e] under/or pursuant to” the
terms of the Warranty. IBahamas Sales Assoc., LLC v. Byéns Eleventh Circuit attempted
to clarify whether a claim “relates to” a contract, language commonly included in forum-
selection provisions.See701 F.3d 1335, 1340-41 (11th Cir. 2012). The Court noted that this
language, while broad, is not without limitationSee id. In order to avoid a situation where
such language would permit a patrtybring a multitude of parallelaims within the ambit of a
forum-selection clause regardless of the pariiet®nt, the Circuit clarified that a claim will
“relate to” a contract when “the dispute occassa fairly direct result of the performance of
contractual duties.’ld.

Here, the language of the forum-selecticlause does not contain the “relates to”
language, but instead requires that the clains[&r under/or pursuartb” the Warranty. As
with “relates to,” the termé&arise under” and “pursuant t@re not without a boundarySee
Thunder Marine, Incy. Brunswick Corp.2006 WL 1877093, at *7 (M.D. Fla. July 6, 2006)
(noting that although the terms “arising out afid “in connection with” have been found to be

“considerably broad forum clause phrases,dhesms are not without bounds”). “[A] dispute



does not ‘arise out of or in connection with’ @antract just because thigspute would not have
arisen if the contract had never existedrit’l| Underwriters AG v. Triple I: Int'l Investments,
Inc., 533 F.3d 1342, 1347 (11th Cir. 2008) (quotBepboard Coast Line R. Co. v. Trailer Train
Co, 690 F.2d 1343, 1351 (11th Cir. 1982)) (intercightion omitted). Driftwood’s Complaint
asserts a single claim for breach of the spec#guirements of the Caact. The language of
the forum-selection clause unequivocally applie disputes “arisinginder/or pursuant tthe
terms of [the] Warranty ECF No. [5-3]. However, in $f¢ of CentiMark’s assertions, this
language does not purport to cover all dispateésing from the work CentiMark performed on
the Crowne Plaza. Moreover, to the extent the Contract is ambiguous, such ambiguity will be
construed against CentiMark, the draft8ee Citro Florida, Inc. v. Citrovale, S,A60 F.2d
1231, 1232 (11th Cir. 1985%tateline Power Corp. v. Kreme¥48 F. App’x 770, 771 (11th Cir.
2005) (citingGlobal Satellite Communication Co. v. Starmill U.K. Lt878 F.3d 1269, 1274
(11th Cir. 2004)). Accordinglythe forum-selection clause contained within the Warranty does
not mandate that the instant actionpoesued in a Pennsylvania court.

B. Section 1404(a) Analysis

Because the forum-selection clause does nointand that this Court transfer the case to

federal district court in the CommonwealthRénnsylvania, a § 1404(ahalysis is warranted.

* Generally, 28 U.S.C. § 1391 goveths appropriateness of a plaintiff's venue choices, stating
that venue in a civil aon may be brought in

(1) a judicial district in whib any defendant resides, if all
defendants are residents of the Statehich the district is located;

(2) a judicial district in which aubstantial part of the events or
omissions giving rise to the claim occurred, or a substantial part of
property that is the subject of thetiaaq is situated; or (3) if there is

no district in which an aaih may otherwise be brought as
provided in this section, any dicial district in which any
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A change of venue is governed by 28 U.S.@484, which states in itslevant part that “[f]or
the convenience of parties and witnesses, in ttezast of justice, a distt court may transfer
any civil action to any other drgtt or division whee it might have beebrought or to any
district or division to which all parties haeensented.” 28 U.S.C. § 1404(a). In determining
whether to transfer a case toogher district, courts employ a dwstep analysis: (1) whether the
action might have been brought tine alternative venue; and)(&hether convenience of the
parties and witnesses, as well as therists of justice, require transfefThermal Technologies,
Inc. v. Dade Serv. Corp282 F. Supp. 2d 1373, 1376 (S.D. 2@03). As CentiMark maintains
a principal place of business in Pennsylvanig thatter may have initially been pursued in
Pennsylvania district courtSee28 U.S.C. § 1391 (stating thatruee in a civil action may be
brought in “a judicial district invhich any defendant residesalf defendants are residents of the
State in which the distt is located”).

With respect to the second element, CenttMeontends that the subject hotel and all
material witnesses “are located hundreds of $hads of miles from Broward County,” and that
none of the work occurred in Fida. ECF No. [5] at 8-9. Centik’s allegations in this regard
are rather conclusory. There is no dispute tiatmajority of the work at issue was performed

in Denver, Colorado; however, CentiMark complet@lys to indicate what material withesses or

defendant is subject to theowrt's personal jurisdiction with
respect to such action.

28 U.S.C. 8§ 1391(b). Venue is proper in the Berrt District of Floida under option three as
Defendant CentiMark maintains an office in Fhauderdale, Floridaand payments under the
Contract were senb that location.

® The Supreme Court has indied that district courts, vém conducting an analysis under

81404(a), should give significant igat to the presence of a valid forum-selection clause.
Stewart Organization, Inc. v. Ricoh Cqorg87 U.S. 22, 29 (1988) (“The presence of a forum-
selection clause such as the parties entered into in this case will be a significant factor that
figures centrally in the districtourt’s calculus.”). Given thathe forum-selection clause is
inapplicable to Driftwood’s breach of contrataim, no such weight will be afforded.
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other elements weigh in favor of designatPgnnsylvanias the correct forum. It appears that
other than the fact that CentiMark maintains ii@g@pal office in Pennsylvania, this litigation is
wholly unrelated to the Comonwealth. The Comact was executed in Broward County,
Florida, payments were sent to CentiMarkfice located in Broward County, and nearly all
communication between the pastiseems to have occurred between Driftwood and CentiMark’s
South Florida locationsSeeECF No. [5-1] at 3 8, 6, 7; EQ¥o. [9] at 11 {B-4. CentiMark

has failed to direct the Court to one materighess or piece of evidea that would otherwise
persuade the Court to believe that the Comneaitlt of Pennsylvania is in any manner related
to this litigation. Although a gnificant portion of the operative facts did not occur in Broward
County, neither did they occur in PennsylvarBae generally Windmer€orp. v. Remington
Products, Inc. 617 F. Supp. 8, 10 (S.D. Fla. 1985) (ngtthat “where the operative facts
underlying the cause of action did not occur witthe forum chosen by the [p]laintiff, the
choice of forum is entitled to less consideratjonFor these reasons, 8 1404(a) does not require
that the litigation be transferred taethiVestern District oPennsylvania.

[ll. CONCLUSION

Accordingly, venue is appropriate in the Swrh District of Floida and other factors,
such as the convenience of the parties and witagasewell as the intests of justice, do not
necessitate that the action be qued in the Commonwealth &ennsylvania. Other than the
otherwise inapplicable forum-selection claughis litigation has no affiliation with the
Commonwealth. Accordgly, it is hereboyORDERED AND ADJUDGED that Defendant

Centimark Corporation’s Motion to Transféenue Pursuant to 28 U.S.C. § 1404E0F No.



[5], is DENIED.

DONE AND ORDERED in Fort Lauderdale, Florid#his 24th day of September 2014.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record



