
UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M iam i Division

Case Number: 14-61909-CIV-M O RENO

M Am o HEn zo YANERIS ALM ONTE,

DENIELE CHARX  & KENAN RASABI,

Plaintiffs,

VS.

W HOLE FOOD S M ARKET, lNC.,

Defendant.

/

ORDER GRANTING IN PART M OTION TO DISM ISS AND ORDER STAYING AND

PLA CING CASE IN CIVIL SUSPENSE FILE

Plaintiffs maintain that Defendant W hole Foods M arket, Inc. used deceptive labels on their

homeopathic products.Due to these deceptive labels, Plaintiffs filed a three-count complaint for

tmjust enrichment, aviolation of the FloridaDeceptive and Unfair Trade Practices Act, and negligent

misrepresentation. Federal 1aw mandates that Defendant include labels on their homeopathic

products providing their indications for use - the stated purpose of the 1aw is to achieve uniform ity

in regulations over nonprescription drugs. 21 U.S.C. j 3791.. The Food and Drug Administration is

charged with oversight over labeling of homeopathic products. In view of this regulatory scheme,

the Court abstains from adjudicatingthis case underthe primaryjurisdiction and impliedpreemption

doctrines. The Court also finds Plaintiffs lack standing to sue for injunctive relief and their unjust

enrichment claim cannot survive as there is an adequate legal rem edy.

THIS CAUSE came beforethe Courtuponthe Defendant's Motionto Dismiss (D.E.No.29).
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THE COURT has considered the m otion and the pertinent portions of the record, and being

otherwise fully advised in the premises, it is

AlM tm G>m thatthemotionis GM NTED inpartandthe case is STAYED pendingreview

by the Food and Drug Administration.l It is also

ADJUDGED that the Clerk of this Court shall mark this cause as closed for statistical

puposes and place the matter in a civil suspense file. The Court shallretainjurisdiction and the case

shall be restored to the active docket upon motion of a party if circumstances change so that this

action may proceed to final disposition. This order shall not prejudice the rights of the parties to this

litigation. Plaintiffs SHALL notify the Court by October 30, 2015 and every 3 months thereafter of

the current status of the proceedings and when this adion is ready to proceed.

It is ADJUDGED that a11 other pending m otions are DEN IED as moot.

1. Backeround

Plaintiffs filed this purported class action against Defendant W hole Foods M arket, lnc., a

companythat sells several homeopathic products undertheir $1365 Be W el1'' brand to relieve medical

symptoms. Plaintiffs claim that Defendant's products do not deliver the benefits promised to

consum ers. The named Plaintiffs, M ario Herazo, Yaneris Alm onte, Deniele Chanm , and Kenan

Rasabi ptlrchased products at W hole Foods. Specifically, they purchased Eçcough Ease for Kids,''

Sçcough Ease for Adults,'' $T1u Ease'' and SlArnica M ontana 30C'' - none of which they claim

lAlthough the Court is abstaining from this m atter pending agency review, the Court does

find that Plaintiffs lack standing to seek injunctive relief and the claim for unjust emichment is
not tenable given there is an adequate rem edy at law. Should the agency decline to

administratively review this matter, the Plaintiffs' remaining claims are for monetmy dnmages

under the Florida Deceptive and Unfair Trade Practices Act and negligent m isrepresentation.



delivered the promised benefhs. Plaintiffs claim they relied on Defendant's deceptive and false

labeling in ptlrchasing these homeopathic products.

The three-count complaint is for unjust emichment, a violation of the Florida Deceptive and

Unfair Trade Pradices Ad, and negligent misrepresentation. Defendant has moved to dismiss on

various grounds.

II. Lezal Standard

$çTo survive a motion to dismiss, plaintiffs must do more than merely state legal

conclusions,'' insteadplaintiffs mustçdallege some specitk factual basis forthose conclusions or face

dismissal of their claims.'' Jackson v. Bellsouth Telecomm., 372 F.3d 1250, 1263 (11th Cir. 2004).

W hen ruling on a motion to dismiss, a court must view the complaint in the light most favorable to

the plaintiff and accept the plaintiff s well-pleaded facts as true. See St. Joseph's Hosp., Inc. v. Hosp.

Corp. ofAm., 795 F.2d 948, 953 (1 1th Cir. 1986). This tenet, however, does not apply to legal

conclusions. See Ashcrojt v. Iqbal, 129 S. Ct. 1937, 1949 (2009). Moreover, isgwlhile legal

conclusions can provide the framework of a complaint, they must be supported by factual

allegations.'' Id at 1950.Those ''lfjactual allegations must be enough to raise a right to relief above

the speculative level on the assumption that a11 of the complaint's allegations are true.'' Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 545 (2007). ln short, the complaint must not merely allege a

misconduct, but must demonstrate that the pleader is entitled to relief. See Iqbal, 129 S. Ct. at 1950.

111. Leeal Analysis

The m otion to dism iss presents a myriad of argum ents including whether the Defendant's

offers ofjudgmentto the named Plaintiffs moot their case, whetherplaintiffs have standing to pursue



injunctive relief, whether Plaintiffs' unjust emichment claim can stand in the face of an adequate

legal remedy, and whether this Court should abstain from adjudicating this case under the Florida

Deceptive and Unfair Trade Practices Act's safe harbor provision, the primaryjurisdiction doctrine,

or principles of implied preemption.

A. ff#c/ ofthe Offer: ofludgment

The Eleventh Circuit instein v. Buccaneers, L td.npartnership, 772 F.3d 698 (1 1th Cir. 2014)

addressed the issue of whether a defendant may moot a class action through an unaccepted offer of

judgment under Federal Rule of Civil Procedure 68.The offers of judgment provided complete

relief to the nnm ed plaintiffs, but not to class m embers, and were provided prior to the plaintiffs'

tiling of amotion to certify a class. Given the circtlmstances in Stein, the Eleventh Circuit found that

the offers of judgment did not moot the case. Id , 772 F.3d at 700.

In its reply brief, Defendant conceded that Stein is dispositive of its argument that the offers

of judgment moot out the Plaintiffs' claims. Accordingly, the Court denies the motion to dismiss

on this issue and finds the offers of judgment did not moot the named Plaintiffs' claims.

#. Unjust Enrichment (Count J)

$dIt is blackletter 1aw that çthe theory of tmjust enrichment is equitable in natlzre and is,

therefore, not available where there is an adequate legal rem edy.''' In re.. M anaged Care L itig., 185

F. Supp. 2d 1310, 1337 (S.D. Fla. 2002) (quoting Webster v. Royal Caribbean Cruises, L td., 124 F.

Supp. 2d 1317, 1326 (S.D. Fla. 2000) (noting that under Florida law, çtquantum meruit damages

cannot be awarded when an enforceable contract exists.''l). çdA.n unjust enrichment claim can exist

only if the subject matter of that claim is not covered by a valid and enforceable contract.'' Id There
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is an adequate remedy at 1aw when monetary dam ages are available via an alternative claim . Bule

v. Garda CL Southeast, Inc., No. 14-21898-C1V, 2014 W L 3501546, *3 (S.D. Fla. July 14, 2014).

Plaintiffs have not alleged there is an express contract nor have they alleged there is a lack

of an adequate legal rem edy. Defendant argues the adequate legal rem edy in this case stems from

the express contract between the parties for the retail purchase of the homeopathic products -the

facts of which are pled in the complaint and underlie the Florida Deceptive and Unfair Trade

Practices Act claim, which is a claim for monetary dnmages and injunctive relief. Because the

complaint provides factual allegations supporting an adequate remedy of 1aw and a cause of action

to recoup that remedy, the Defendant argues for dismissal of the tmjust enrichment claim.

Plaintiffs argue that they should be allowed to plead the unjust emichment claim in the

altemative. An unjust emichment claim can only be pled in the alternative if one or more of the

parties contest the existence or validity of an express contract governing the subject of the dispute.

In Re.. Managed Care L itig. , 185 F. Supp. 2d at 1 337-38; Martorella v. Deutsche Bank Nat. Trust

Co., 931 F. Supp. 2d 1218, 1228 (S.D. Fla. 2013). When an agreement is arrived at by words or in

m iting, the contract is said to be Sçexpress.'' In re Standard Jury Instructions--contract d: Bus.

Cases, 116 So. 3d 284, 308 (Fla. 2013). jnprohias v. P/zerfnc., 490 F. Supp. 1228, 1236 (S.D. Fla.

2007) (Jordan, J.), the court found the purchase of a cholesterol-reducing drug suftkient to establish

the requisite contractual relationship and dismissed the tmjust enrichment claim. The Prohias court

wrote: Cdunjust emichment écannot exist where payment has been made for the benefit conferred.'''

1d. (quoting N G.L . Travel Assoc. v. Celebrity Cruises, Inc., 764 So. 2d 672, 675 (2000:. Here,

the Court tinds the Plaintiffs' purchase of the homeopathic products, which is not in dispute, forms
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the basis of an express contract and dismisses the unjust enrichment claim.

C. Florida Deceptive and Unfair Trade Practices Act Claiml

As to the statutory claim for injunctive relief, Defendant challenges the Plaintiffs' standing

under Article 111. Plaintiffs' complaint indicates that the products were worthless. See L ujan v.

De#nders ofWildlfe, 504 U.S. 555, 564 (sépast exposure to illegal conduct does not in itself show

a present case or controversy regarding injunctive relief ... if unaccompanied by any continuing,

present adverse effects.'''ltciting City ofL os Angeles v. Lyons, 461 U.S. 95, 102 (1983), quoting

O 'Shea v. L ittleton, 414 U.S. 488, 495-96 (1974)) . In the context of consumer protection claims

challenging product labeling, the court has applied the f ujan standing maxim. Marty v. Anheuser-

Busch Co., LL C, 43 F. Supp. 3d 1333, 1358 (S.D. Fla. 2014) (ti-l-here is no likelihood of injury in

the future if a plaintiff has no interest in purchasing the product at issue again because it does not

work or does not perform as advertised.'') (quoting Mason v. Nature 's Innovation, Inc., No. 12-CV-

3019 BTM (DHB), 2013 WL 1969957 (S.D. Cal. May 13, 2013:. In Marty, the court emphasized

2The Florida Deceptive and Unfair Trade Practices Act states as follows:

In any action brought by a person who has suffered a loss as a result

of a violation of this part, such person may recover actual damages,

plus attorney's fees and court costs as provided in s. 501.2105.

However, damages, fees, or costs are not recoverable under this

section against a retailer who has, in good faith, engaged in the

dissemination of claims of a manufacturer or wholesaler without

actual knowledge that it violated this part.

j 501.21 1(2), Fla. Stat. (emphasis added). As a retailer of the subject homeopathic medicine, the
statute engrafts arequirem ent that Defendant violated the act with actual knowledge. The com plaint

lacks an allegation that Defendant had actual knowledge it was violating the act. In view of the

Court's abstention of this case on other grounds, the Court declines to grant Plaintiffs leave to amend

this claim to incorporate that allegation. The Court, nevertheless, notes that the claim is not properly

pled under the statute.
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that where the complaint only contains allegations of past injury, those allegations do not support

a finding of standing where injunctive relief is sought. 1d. , 43 F. Supp. 3d at 1359. Similarly, the

amended complaint here details past injury regazding the product labeling. lt contains an allegation

that but for the m isleading labeling, Plaintiffs would not have plzrchased the hom eopathic

medication. It also describes the products as çiworthless.'' The only logical deduction from these

allegations is that the Plaintiffs will not be purchasing the homeopathic medication in the future.

Consistentwiththe principles enunciated inf ujan, the Court dismisses the claim for injunctive relief

for lack of standing pursuant to Federal Rule of Civil Procedure 12(b)(1).

D. Abstention under the Safe Harbor, Implied Preemption and Primary Jurisdiction Doctrines

Defendant W hole Foods seeks to have the Court abstain from hemingzplaintiffs' claim s based

on the safe harbor, implied preemption, and primaryjurisdiction doctrines. The underlying premise

for this argument stems from the Federal Food, Drug and Cosmetic Act, 21 U.S.C. jj 301,

321(g)(1), which mandates that homeopathic medicine be treated as tddrugs'' under federal law. The

Act generally prohibits misleading labeling.21 U.S.C. j 331 ($çThe following acts and the causing

thereof are prohibited: (a) (tjhe introduction or delivery for introduction into interstate commerce

of any food, drug, device, tobacco product, or cosmetic that is . . . misbranded.'l; see also 2 1 U.S.C.

j 321(n) (defining Sçmisbranded'' to include misleading labeling or advertisingl; 21 U.S.C. j 352

(titled çsMisbranded Dnzgs and Devices'). A regulatory scheme requires sellers of homeopathic

products to include Sçlndications for Use'' or Sr irections for Use'' on their products as required by

federal statute. See 2 1U.S.C. j 352(9(1); 21 C.F.R. jj 201.61(b),201.66(c)(4) (providing

regulatory scheme for formatting and content requirements for over-the-counter drug product
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labeling); Compliance Policy Guide j 400.400 (providing the U.S. Food and Drug Administration's

conditions under which homeopathic drugs may be marketed). Sellers are also required to include

a ttstatement of Identity'' for their products that provide an ççacctlrate statement of the general

pharmacological categoryties) of the dnzg or the principal intended actionts) of the drug. In the case

of an over-the-counter dnlg that is a mixture and that has no established nnme, this requirement shall

be deemed to be satisfied by a prominent and conspicuous statement of the general phannacological

actionts) of the mixture or of its principal intended actionts). . ..'' See 2 1 C.F.R. j 201 .61*,

Compliance Policy Guide j 400.400.

1. Safe Harbor

At issue inthe m otionto dismiss is whetherthe Florida Deceptive and Unfair Trade Practices

Act's safe harbor provision precludes liability. The Act explicitly precludes liability for Cigaln act

or practice required or specifically permitted by federal or state law.'' j 501 .212(1), Fla. Stat.;

Prohias, 490 F. Supp. 2d at 1234. An act, however, does not need to violate a specitic l'ule or

regulation to be considered deceptive. Prohias, 490 F. Supp. 2d at 1233. The relevant inquiry for

the Court is whether W hole Foods, as the m oving party, has shown that a specific federal or state

law affirmatively authorized it to engage in the conduct alleged in the complaint, not whether W hole

Foods violated a specific rule or regulation. Id , 490 F. Supp. 2d at 1234. To fall within the purview

of the safe harbor, the Prohias court wrote that the defendant had to show the Food and Dnzg

Administration viewed and approved the misleading advertising. Id

In this case, W hole Foods has generally shown that it is required to provide labels on its

homeopathic products and the products' Indications for Use. W hole Foods, however, has not m et
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its burden to show that the Food and Drug Administration specifically authorized the labels at issue

in this case (exhibits A through D of the First Amended Complaint). The Court, therefore, cnnnot

presume that the Food and Drug Adm inistration viewed and approved the homeopathic product

labels and declines to apply Florida's safe harbor provision absent that showing from Defendant.

J. Primary Jurisdiction

The primaryjtlrisdiction doctrine applies where acase implicates a federal agency's expertise

with a regulated product.United States v. r'Fl Pac. R.R. Co. , 352 U.S. 59, 64 (1956) (holding that

primaryjurisdiction doctrine applies dwhenever enforcement of (a1 claim requires the resolution of

issues which, under a regulatory scheme, have been placed within the special competence of an

administrative body.''). St-f'he doctrine enables a court to take advantage of an agency's expertise,

protects the integrity of the regulatory scheme, and promotes uniformity.'' Greenheld v. Yucatan

Foods, L .P., 18 F. Supp. 3d 1371, 1375 (S.D. Fla. 2014) (quoting Flo-sun, Inc. v. Kirk, 783 So. 2d

1029, 1037 (F1a. 2001)). The primary jurisdiction doctrine is a discretionary doctrine that allows

çdcoul'ts to stay proceedings or to dismiss a complaint without prejudice pending the resolution of an

issue within the special competence of an administrative agency.'' Garrison v. Whole Foods Market

Group, Inc., No. 13-05222-CV, 2014 WL 2451290, *2 (N.D. Cal. June 2, 2014). In this case,

Defendant W hole Foods requests the Court defer this matter to the Food and Drug Administration.

Plaintiffs relyon Garrison v. ö'hole FoodsMarketGroup, Inc.,so. 13-CV-05222, 2014 W L

2451290 (N.D. Cal. June 2, 2014) to argue the primary jurisdiction doctrine does not require

abstention. ln Garrison, the court declined to abstain because the Food and Drug Adm inistration

had repeatedly declined to adopt formal regulations regarding the meaning of the word çdnatttral.''
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1d., at *2. It wrote: tsgtjhere is no clear indication the Agency intends to revisit this decision any time

soon. There is, therefore, no Sresolution of (thej issue' pending before the Agency to which the

Court could defer.'' Id (quoting Clarkv. Time Warner Cable, 523 F.3d 1 1 10, 1 1 14 (9th Cir. 2008:.

The underlying facts of Garrison, however, are different than those present here. In Garrison, the

plaintiffs were challenging food labels claiming the foods were içnatural.'' Here, the Plaintiffs are

challenging the lndications for Use thatthe Food and Dnzg Administration mandates for

homeopathic medicine. ln Garrison, the court specificallyfoundthe Agencyhad repeatedly declined

to adopt a definition for çlnatural.'' In this case, there is no indication that the Agency is declining

to oversee the indications for use that are at issue.

Courts consider four factors when applying the doctrine of primaryjurisdiction: (1) the need

to resolve an issue that (2) has been placed by Congress within thejurisdiction of an administrative

body having regulatory authority (3) pursuant to a statute that subjects an industry or activity to a

comprehensive regulatory scheme that (4) requiresexpertise or uniformity in administration.

Green/c/#, 18 F. Supp. 3d at 1376. The Food and Drug Administration has the necessary experience

and expertise inregulating labeling of homeopathic medication and it is withinthe Agency's purview

to decide whether the labels are compliant with federal 1aw and the comprehensive regulatory

scheme it has devised.

The Court is aware that the (tprimary jurisdiction doctrine is not designed to secure expert

advice from agencies every time a court is presented with an issue conceivably within the agency's

ambit.'' In re Horizon Organic M ilk Plus DHA Omega-3 M ktg. (f Sales Practice L itig., 955

F.supp.zd 131 1, 1349 (S.D. Fla. 2013). lnthis case,however, giventhe extensive regulatory scheme
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to oversee hom eopathic dnzg m rketing and the questions presented over the labels in this case, the

Court finds abstention appropriate underthe primaryjurisdiction doctrine. Sandoz Pharmaceuticals

Corp. v. Richardson-vich, Inc. , 902 F.2d 222, 232 (3d Cir. lggoltholding that the issue of whether

an ingredient is properly labeled Ctactive'' or Ctinactive'' under the Food and Drug Administration's

standards is not properly decided by a district court).

Having found the doctrine of primaryjurisdiction applies, the court has discretion either to

stay the case and retainjurisdiction or to dismiss the case without prejudice if the Parties would not

be unfairly disadvantaged. See Reiter v. Cooper, 5Q7 U.S. 258, 269 (1993). Pending the referral to

the Food and Drug Administration, the Court stays this case to avoid any prejudice to the parties.

Greenheld, 18 F. Supp. 3d at 1377.

J. Impliedpreemption

lmplied preemption applies çdwhen compliance with both state and federal 1aw is impossible.

. . or when the state law istands as an obstacle to the accomplishment and execution of the full

puposes and objectives of Congress.''' Capitalcities Cable, Inc. v. Crisp,467 U.S. 691, 699 (1984);

Mills v. Warner-L ambert Co. , 58 1 F. Supp. 2d 772, 790 (E.D. Tex. 2008) (noting claims were

preempted because defendants could either ismarket their products in compliance with the FDA

requirements, or they can refrain from m arketing their products in order to com ply with the

requirements (and avoid the liability) imposed by Plaintiff s lawsuit. They cannot do both.'') (citing

Riegel v. Medtronic, Inc., 552 U.S. 3 12, 324 (2008)).

Defendant azgues that when Congress enacted the dtNational Uniformity forNonprescription

Drugs'' provision, 21 U.S.C. j 379r, it sought to achieve uniformity in regulations over



nonprescription drugs - not just allopathic drugs. It argues Plaintiffs' suit seeking to change the

labeling requirem ents of Defendant's homeopathic medication conflicts with federal policy and

should be impliedly preempted. Notwithstanding the Court's tinding that Plaintiffs lack standing

to bring a claim for injunctive relief, the Court additionally finds that allowing the claim for

injunctive relief to go forward would undennine the purpose for which Congress enacted the

tmiformityprovision and thwartthe Food and Dnlg Administration's abilityto carry out its oversight

of marketing of homeopathic products.

Jday of July
, 2015.DONE AND ORDERED in chambers at Miami, Florida, this

gœ'
A ..

.. g '

X  -

FED Cti A. ORENO
UNITED STATES DISTRICT JUDGE
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