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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-cv-62620-BLOOM/Valle
ATMOS NATION, LLC, a Nevada
limited liability company, and
ATMOS TECHNOLOGY, LLC,
a Florida limited liability company,
Plaintiffs,

V.

PANA DEPOT, INC., a California corporation,
and CHERNG C. HUA,

Defendants.
/

ORDER ONMOTION TO VACATE DEFAULT JUDGMENT AND DEFAULT

THIS CAUSE is before theCourt upon Defendants Pana Dgpimc.s (“Pana”) and
Cherng C. Hua (“Hua”) (collectively, “Defendants”Motion to Vacate Default Judgmeahd
Default ECF No. B3] (the “Motion”). The Court hasonsider the Motion, Plaintéf Response,
all attached exhibitdhe parties’ positionsat oral argumentand is otherwise dulgdvised For
the reasons that follow, the Motion is granted in part and denied in part.

I. BACKGROUND

Plaintiffs Atmos Nation, LLC and Atmos Technology, LL(Collectively, “Atmos”)filed
a Complainton November 17, 2014, and filed proof of service upon Defendants with the Court
approximatelytwo weeks later.SeeECF Nos. [5H7]. The processservets affidavit indicates
that he effectuatedervice upon Defendants by serving a “Mr. Chan“710 S. Myrtle Ave.
#158, Monrovia, CA 91016."SeeECF Nos. [5], [6](“ Toscano Afidavit”). Defendants never

appearedobefore the Court or filed an AnswerUpon Atmos’s appropriately filed motion for
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entry of default judgment, the Court entered a Final Default Judgment agafasddnhts, found
them liablefor willful infringement, awarded5614,250.00 in damagé® be treblell andclosed
the case SeeECF No. [32]. Thereafter, 13nonthslater, Defendants filed their Motion to
Vacate. Defendantslaim that theywere unawaref the proceedings before this Court, and only
learnedof their substantialiability uponHuds receipt ofa notice ofinvoluntarylien against his
personal residenade July 2016 SeeMotion § 7. Atmos’s Response, and DefendarReply,
timely followed. SeeECF Nos. [37], [41].Pursuanto the partiesrequest, the Couhteardoral
argument on August 29, 2016, and advised that the instant Order would f@esECF No.
[43].
Il. LEGAL STANDARD

Defendants move to vacate tBefaut Final Judgment under Fed. R. Civ. P. 6(#))
and alternatively, under RuléO(b)(1) and (6) Rule 60(b)(4) requires relief from a final
judgmentif a court findsajudgment void.“When evaluating a Rule 60(b)(4) motion, the district
court possesses no discretion: the judgment is either void or it is Regrhed Oncology Sys.,
Inc. v. Baron 638 F. App’x 800, 805 (11th Cir. 2015)The remedy for a void judgment or
order is similarly limitee—the only relief &ailable is for the court to set it asid&enerally, a
judgment is void under Rule 60(b)(4) if the court that rendered it lacked jurisdiction of the
subject matter, or of the parties, or if it acted in a manner inconsmgtentiue process of law.”
Id. “Generally, where service of process is insufficient, the court has no powender
judgment and the judgment is void.Ild. (quoting In re Worldwide Web Sys., In828 E3d
1291, 1299 (11th Cir. 2003)).

Federal Rule 60(b)(1) allows for relief fromdgmentbased on “mistake, inadvertence,

surprise, or excusable neglect.” Rule 60(b)(1) additionally “encorepassstakes in the
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application of the law,’ including judicial mistakesUnited States v. One Million Four Hundred
Forty-Nine Thousand Foudundred Seventyhree Dollars & ThirtyTwo Cents ($1,449,473.32)
in U.S. Currency152 F. App’x 911, 912 (11th Cir. 2005) (quotiRgrks v. U.S. Life and Credit
Corp.,, 677 F.2d 838, 840 (11th Cir. 1982)). Rule 60(b)(6) allows“felief from a final
judgment, order, or proceeding” for “any other reason that justifies relief.” etlis
subcategory, the movant must show an “exceptional circumstance” thattwaetaaf. Arthur v.
Thomas 739 F.3d 611, 630 (11th Cir. 2014).

1.  DISCUSSION

A. Rule 60(b)(4)

The gravanen of this dispute regard®rvice of processAtmos allegedly effectuated
servicefor both Defendantdy utilizing a process server fgersonally serva “Mr. Chari at
“710 S. Myrtle Ave. #158, Monrovia, CA 9101& UPS storeontaining a personal mailbox(s)
for Pana and HuaCounsel for Defendants conceded during oral argument thataRémarized
the UPS mailbox/storas its agent to receive legal service of procasd that service was proper
as to Pana SeeECF Na [5]; Motion at 8. Acordingly, the Court finds that it has jurisdiction
over Defendant Pana. As to Hustmos served Mr. Chn as “a person in charge of [Hua’s]
private mailbox,” a fact Defendantsounselalso conceded at oral argumenfeeECF No.
[33-12] T 6 (Hua Affidavit”). This Court’s jurisdictiorover Hua, therefore, dependswhether
Atmos properly served Hua through his private UWiRglbox

A plaintiff can“show that service was propgéry showing] . . that he served Defendant
in accordance with the state law for serviceitferthe state where the district court is located
or where service is made.Jolley v. Donovan2011 WL 6400306, at *3 (S.D. Ga. Dec. 19,

2011)(citing Fed. R. Civ. P4(e))(emphasis added). In Florida, personal
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service of original process is made by delivering a copy of it to the person to be

served with a copy of the complaint, petition, or other initial pleading or paper or

by leaving the copies at his or her usual placebofla with any person residing

therein who is 15 years of age or older and informing the person of their contents.
Fla. Stat. Ann. 8 48.031((H). Section 48.03()(a)allows forsubstituteservice

[i]f the only address for a person to be served which is discoverable through

publicrecords is a private mailbgxa virtual office, or an executive office or mini

suite, substitute service may be made by leaving a copy of the process with the

person in charge ohé private mailbox, virtual office, or executive office or mini

suite, but only if the process server determines that the person to be served

maintains a mailbox, a virtual office, or an executive office or mini suite at that

location.
(emphasis added¥ee Clauro Enters., Inc. v. Aragon Galiano Holdings, |16 So.3d 1009,
1012 (Fla. 3d DCA 2009) The statute only permits substitute service at a private mailbox if
(1) it is the only address discoverable through the public records, and (2) the process server
determines that the person to be served masita mailbox at that location.” (emphasis in
original)). “Although the legislature did not provide a definition of the term ‘private mailbox,’
[Florida courts]conclude that this term certainly includes a private mailbox service provided by
a commercial mail receiving agericguch as the UPS store in this caseD Servs., Inc. v.
Dass 65 So. 3d 1, 6 (Fla. Dist. Ct. App. 2010).

California law similarly allows forsubstituteservice upon aefendant at grivate

mailbox, providingthat

If a copy of the summons and complaint cannot with reasonable diligence be
personally delivered to the person to be servedh summons may be served by
leaving a copy of the summons and complairthatperson’s . . usual mailing
address . .in the presence of a competent. person apparently in charge of his

or her office, place of business, or usual mailing address . . . .

Cal. Civ. P Code § 415.2@). Section 415.20 “permits substituted service wipensonal
service cannot be accomplished with reasonable diligéncBd. of Trustees of the Leland

Stanford Junior Univ. v. Haym216 Cal. App. 4th 330, 338 (201@mphais in the original).
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“The term “reasonable diligence’ . denotes a thorough, systematic investigation and inquiry
conducted in good faith by the party or his agent or attordeywumber of homst attempts to
learn defendant’ whereabouts or his address by inquiry of relativesand .by investigation of
appropriatecity and telephone directoriegoters’ registries and the assessarffice property
indices situated near the defendant’s last known location generallyfceests” Id. (internal
guotations and alterations omitjedI ndeed, in ordeto avail oneself of substitutervice under
section 415.20, ‘[tjwo or three attempts to personally serve a defendant at a prager pla
ordinarily qualifies as ‘reasonableligence’” ” Id. at 337 (quotingAm. Exp. Centurion Bank v.
Zara, 199 Cal. App. 4th 38389 (201)). Accordingly, under both California and Florida laav,
plaintiff cannot properlyservea defendant at arivate mailbox until it hagirst conducted a
sufficientsearchfor an address that will allow f@ersonal service.

Despite requestingna receiving oral argument on the iss&fendants did not produce
the process server or any direct evidence to estathiethat the time of servicepublically
availablerecorddisted Huds personal addressSimilarly, Atmosdid not profferevidence of the
process server'methodology —f any — used @ determine thtit could not effectuate personal
service upon Hua Instead Atmos relies solely onthe proces server’saffidavit, in which
“Marco Toscano” of “Serves R Us” states under dadiithe UPS address was the “only address
known after reasonable investigation.” Toscano Affidavit. Devoid of direct or conclusive
evidence the instantdisputeturns onthe allocation andsatisfactionof burdens, and in this,
Atmos has failed.

Atmos*“bears the initial burden of alleging in the complaint sufficient facts to make out a
prima faciecase of jurisdiction.”Louis Vuitton Malletier, S.A. v. Mossgri36 F.3d 1339, 1350

(11th Cir. 2013). Atmos, througthe factual allegations in its Complaint atite Toscano
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Affidavit, met its initial burden. When a defendant challenges personal jurisdiction
submitting affidavit evidence in support of its position, the burden traditionally &fatk to the
plaintiff to produce evidence supporting jurisdictién.ld. (quoting Madara v. Hal|l 916 F.2d
1510, 1514 (11th Cirl990). “The burden, however, does notfsbhack to the plaintiff when
‘the defendant’s affidats contain only conclusory assertions that the defendant is not subject to
jurisdiction.” 1d. (quoting Stubbs v. Wyndham Nassau Resort & Crystal Palace Gastb
F.3d 1357, 1360 (11th Cir. 2006)

Defendants’Motion includes an affidavit submitted byua, in which he states that he
“currently resides at 10547 Lynrose Street, Temple City, California 91780,” wikehnas lived
since 2010, and that his “primaryape of business is located 325 Peck Road, Arcadia,
California 91006.” Hua Affidavit 8. Hua states that he never received actual notice of these
proceedings, that his attachédver’s licenselists his Temple City address, and that his “credit
card statements, utility bills, [and] car payméntge either sent to that addressthe Arcalia
address. Id. 18-10 12. Defendants argue th#te Arcadia address was known to Atmos “as
they previously delivered demand letters to Pana” at that address, and thato$ Aad
exercisedhe requisite diligence, tould have located Hua’'s personal residence. Motidh at
The attachedlriver’s licensedoes in fact listhe Temple City addresbut was issuedo Huain
May of 2015. SeeECF No. [335]. Defendants havalso attached th@008 deed to Hua’'s
Temple Cityresidence, ECF No. [33-4], asdbmitteda recent WestLaw People Report for Hua,
listing the Arcadia addressSeeECF No. [40].

As Defendants’ counsel conceded at oral argument, none of this inforraatabiishes
that Hua’s residences were publicadlyailable or otherwise ascertainahlethe time of service

in 2014. However, the Court findkat Hua's affidavit, combined with the evidensebmitted



Case No. 14-cv-62620-BLOOM/Valle

sufficiently shows thaHua’s addressewere discoverabléhrougha public record search or
other reasonable diligence, thereby shifting the burden back to Atrwgroduce evidence
supporting jurisdiction” Louis Vuitton Malletier, S.A736 F.3d at 135(QquotingMadara 916
F.2dat 1514). Atmos has not produced any evidence to tiisdturden, and reaffirmed at oral
argument that it is relying entirely on thestano Affidavit. That Affidavit itself conflicts with
Atmoss counsel'sargumentthat Toscano complieavith Florida lawto serve Huaas the
Affidavit states that ToscanservedHua “in compliancewith State Statutes, BPC 17538.5,” a
section of theCaliforniaBusiness Code. Toscano AffidaviRegardingAtmos’s argument iits
Response that Los Angeles County “protects addresses for individuals and doeke&dhem
available,” saidargumentdoes not constitutactualevidence that the Court may consid&ee
F.D.I.C. v. P.C.F 2014 WL 960923, at *5 (N.D. Ga. Mar. 11, 20149ting thatmere argument
found in a brief is not evidence)n fact, Atmos and its attorney conceldbat Atmosactually
discovered Hua's home address after “several weeks” of search, leavingpurezkphy Atmos
failedto search for this address befarattempted to serve Hu&eeECF No. [37] at 6. In light
of Defendants’ evidencand Atmos’s concessions, Toscanasadusory,vague andsomewhat
contradictingassertion that heonducted &atisfactorily“reasonable investigation” fails to meet
Atmos’s burden to establish proper serviceeeClauro Enterprises, In¢.16 So. 3dat 1012
(“An affidavit [of service] which merely alleges that the service of p®atatute has been
complied with is ingfficient to meet the proponent’s initial burden of establishing proper
service.”(quotingYork Commais, Inc. v. Furst Group, Inc724 So.2d 678, 679 (Fla. 4th DCA
1999); see also Johnston v. Halliday16 So.2d 84, 85 (Fla. 3d DCA 1987) (holding that a
return of service merely stating thatbstituted serveewas effected on the defendandon who

was “of suitable age and discretion” was insufficient absent facts estafpliblainthe process
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server complied with specific requirements for substituted service). Acclydimg Court finds
thatit lacked jurisdiction to issue the Final Judgment against ka&ing said Judgment void as
to Hua.

B. Rule 60(b)(1) & (6)

The Final Judgment remains valid as to Defendant Pana. Pana argues that despite proper
service the Court should grant it reliéffom judgment due toeékcusable neglect,” and because it
has a meritorious defens&eeMotion at 710. As an initial matterRule 6{c) provides that a
Rule 60(b) motion must be broughithin “a reasonable time and for reasons (1), (2), and (3)
no more than a year after the entry of the judgment” Therefore DefendantsMotion, to the
extent that irequestselief underRule 60(b)(1)fifteen months after the Court3udgmentjs
denied as untimely. Moreover Pana concesbk that it listed the UPS store/mailbox as its
registered agent, butatesthat because it did not engage in the bussnalleged in Atmos’s
Complaint,“it could not havereasonablyexpected to be the subject of a lawsuit.” Motion at 8.
The Court disagrees, and finds that even if Pana dighyaically receive service of procetise
to its own negligenceit has not establishetexceptional circumstangg” to set aside the
Court’s Final Judgment SeeArthur, 739 F.3d at 630.Lastly, the Court is unpersuaded by
Pana’s agument thatelief is justified becausi is not the correct partyn this action Hua’'s
Affidavit is the only evidence in the record that directly suppdttsa’s assertionand
regardlessPané& claim is an affirmative defensthat it could have madeadit not waited19

months toappear before the CourAccordingly, the Motion is denied as to Defendant Pana.
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V. CONCLUSION

For the reasons stated herdinis ORDERED AND ADJUDGED that the Motion to

Vacate and Set Aside Default Judgment and DefB@E No. [33] is GRANTED in part and

DENIED in part as follows:

1.

2.

The Motion isGRANTED as to Defendartherng C. Hua,;

The Motion isDENIED as to Defendant Pana Dépmmc.;

The Clerk’s DefaultECF No. [24], and Final Default JudgmerECF No. [32],
areVACATED as to Defendant Cherng C. Hua,

Atmos has untiBeptember 29, 2016 to perfect service upon Defendant Cherng C.
Hua and file notice of same with the Court. Failure to perfect service upon
Defendant Hua by the Court's deadline will result in dismissal @&seh

proceedings against Defendant Hua without further notice.

DONE AND ORDERED in Miami, Florida, this 30th day dkugust 2016.

Copies to:

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Counsel of Rcord
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