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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-CIV-62863-BLOOM/Valle

LLANO FUNDING GROUP, LLC,
Plaintiff,

V.

PAUL R. CASSIDY

Defendant,
/

ORDER ON MOTION TO DISMISS

THIS CAUSE is before the Court upon Defant Paul R. Cassidy’s Motion to Dismiss,
ECF No. [15] (“Motion”). The Court haseviewed the Motion, all supporting and opposing
filings, the record and this casmd is otherwise fully advised-or the reasons that follow, the
Motion is granted in padnd denied in part.

|. BACKGROUND & FACTS

Plaintiff Llano Funding Group, LLC (hereineft “Plaintiff”), brings claims of
professional negligence and negligent misre@néation against Daidant Paul R. Cassidy
(hereinafter, “Defendant”) for the impropéancorrect, and overvalued property appraisal he
conducted. Amended Complaint, ECF No. [HE] 1 7-19. Defendant moves to dismiss
Plaintiffs Amended Complaint and request fattorney’s fees pursuant to Fed. R. Civ. P.
12(b)(6). Motion, ECF No. [15].

At some unknown point in time, Defendanepared an appraisal (the “Appraisal”) for
real property located at 3360 NE 13th Aue, Pompano Beach, Florida (the “Subject

Property”). Am. Compl., ECF N@¢11] at 7. O’Brien Financi&roup, Inc., (“O’Brien”), the
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mortgage lender for Subject Property, relied on the Appraisal to approve a mortgage for
$285,000.1d. at 11 8-9. Plaintiff allegdkat, in reality, the propertyas worth substantially less

than the value set forth inghAppraisal and that Defendamad actual knowledge of the gross
inaccuracy. Id. at § 10-11. According to Plaintifff Defendant had accurately valued the
property, O’Brien “would not havapproved and funded said loanld. at  12. The Subject
Property was foreclosed upon on November 14, 20k2.at § 14. Due to the inaccurate
Appraisal and overvalued property, O’'Briere€eived no funds from the foreclosure and the
balance of the loan remains due and owing."at { 15.

Plaintiff contends that, in preparing the inaccurate AgataiDefendant violated the
Uniform Standards of Professional Appraisahdice (“USPAP”) by “select[ing] and us[ing]
comparable sales that are not locationally, piallsi, and funconally the most similar to the
subject property and the comphle sales,” and “used inordieaadjustments for differences
between the subject property and comparables ghkt do not reflect the market's reaction to
such differences, or failled] to make proaljustments when clearly necessaryd. at | 23.
Thus, Plaintiff contends that Defendant “wasst likely intentionallyand knowingly trying to
support an inflated value, but at animhum [was] gross|ly] incompeten|t].Td. at T 24.

According to the Amended Complaint, Pl#inis the current owner and holder of the
balance of the loan and is the “successor in isteyeboth the equitablend legal interest of the
underlying obligation and the appraisal upon whigh #iction is based,ral did not discover the
errors in the Appraisal until February 25, 20d#en it conducted an tiitial quality control
review.” Id. at 1 16-18.

Based on these facts, Plaintiff commendad action on December 17, 2014, asserting

claims for professional negligence (Count Ifaregligent misrepresentation (Count 15ee id.



at 11 26-35. Both Counts contain the same allegations, stating that Defendant committed
professional negligence and negligent misrepresently: (i) failing toprovide appraisals and
appraisal services that were prepared bprapers with the experience and competence
necessary to provide a competent and accurataiappr(ii) failing to provide appraisals and
appraisal services that complied with USPAP atiter applicable statend federal statutes and
regulations, and (iii) failing tqrovide appraisals and apprdis®rvices that complied with
standards applicable to the apgal and appraisal industryid. at 1 28, 33. Consequently,
Plaintiff alleges actual damages of $230,020.83, as well as actual and punitive damages for
Defendant’s actions in failing to comply withdustry standards, as well as state and federal
statutes constituting negligencéd. at 11 29-30, 34-35. On May 26, 2015, Defendant filed the
instant Motion seeking dismidsaviotion, ECF No. [15].

Il. LEGAL STANDARD *

Under Federal Rule of Civil Procedure 12(h)(@& motion to dismiss lies for “failure to
state a claim upon which relief can be granted.d.Fe Civ. P. 12(b)(6). A pleading in a civil
action must contain “a short and plain statemenhefclaim showing that the pleader is entitled
to relief.” Fed. R. Civ. P. 8(a)(2). To satighe Rule 8 pleading requirements, a complaint must
provide the defendant fair notice of what fhieintiff's claim is and the grounds upon which it
rests. Swierkiewicz v. Sorema N,A34 U.S. 506, 512 (2002). While the complaint “does not
need detailed factual allegations,” Rule 8 reegii“more than labels and conclusions” and “a
formulaic recitation of the elements a cause of action will not do.’Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (200A&ee Ashcroft v. Igbab56 U.S. 662, 678 (2009) (explaining

that the Rule 8(a)(2) pleading standard “dews more than an unadorned, the-defendant-

! Plaintiff's recitation of the lavon Rule 12(b)(6) requires updatin§eeResp., ECF No. [20] at
4 (citing a variety of cases which predajbal andTwomblyby decades).
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unlawfully-harmed-me accusation”). Nor can a complaint rest on “naked assertion[s] devoid of
‘further factual enhancement.Tgbal, 556 U.S. at 678 (quotingwombly 550 U.S. at 557
(alteration in original)). The Supreme Colmds emphasized that “[tjo survive a motion to
dismiss a complaint must contain sufficient factualtter, accepted as true, ‘state a claim to

relief that is plausible on its faceld. (quoting Twombly 550 U.S. at 570xee alscAm. Dental
Assoc. v. Cigna Corp605 F.3d 1283, 1288-90 (11th Cir. 2010).

When reviewing a motion to dismiss, a coag,a general rule, must accept the plaintiff's
allegations as true and evaluate all plausible inferences derived from those facts in favor of the
plaintiff. See Chaparro v. Carnival Cor693 F.3d 1333, 1337 (11th Cir. 201R)bal, 556 U.S.
at 678. “At a minimum, notice pleading requireatth complaint contain inferential allegations
from which [the court] can idengifeach of the material elememiscessary to sustain a recovery
under some viable legal theoryWilchombe v. TeeVee Tooemsc., 555 F.3d 949, 960 (11th Cir.
2009) (quotingsnow v. DirecTV, Inc450 F.3d 1314, 1320 (11th Cir. 2006)).

[ll. DISCUSSION

Defendant moves to dismiss Plaintiff’'s A&mded Complaint for the following reasons:
(1) Plaintiff fails to state a claim for professiomagligence, (2) Plaintiff is to state a claim for
negligent misrepresentation, (3)amitiff's negligent misrepresentan claim fails to satisfy the
heightened pleading requirement of Rule 9dmnd (4) Plaintiff's claims are barred by the two-
year state of limitations. Motio&,CF No. [15] at 1 1-4. Defendaalso moves for dismissal of
Plaintiff's request for attorney’s fee&d. at 10-11. The Court addresses these arguments in turn.

A. Plaintiff States a Claim far Professional Negligence.

To state a claim for professional negligencejmRiff must allege: (Lexistence of a legal

duty, (2) breach of the duty, (3) proximate causation, and (4) actual @sed v. Mosaic



Fertilizer, 39 So. 3d 1216, 1227 (Fla. 2010j}inidad & Tobago Unit TrusCorp. v. CB Richard
Ellis, Inc, 280 F.R.D. 676, 678 (S.D. Fla. 2012) 4tdn omitted). The duty of care in a
professional negligence claim generally exists betvpaeties who are in privity of contract with
one another. See, e.g., Baskerville-Donovan Enginedrs,. v. Pensacola Executive House
Condo. Ass'n, In¢ 581 So. 2d 1301, 1303 (Fla. 199t)ting Angel, Cohen & Rogovin v.
Oberon Inv., N.\V.512 So. 2d 192 (Fla. 1987)) (“Clearly, ptywbetween the parties may create
a duty of care providing the basis for recoverynagligence.”). However, if a duty of care is
established through other avemsudhen lack ofprivity does not foeclose liability. See
Baskerville-Donovajb81 So. 2d at 1303 (citirfgrst Florida Bank, N.A. v. Max Mitchell & Cp.
558 So. 2d 9 (Fla. 1990)).

Defendant contends that theseno proof of the assignment or Plaintiff's interest in the
alleged loan and, therefore, “there are no alldget$ to support the element of any ‘duty’ owed
by the Defendant to the Plaintiff.Mot., ECF No. [15] at 5. Wh regard to the assignment and
duty, Plaintiff only states that is a successor in interest to theginal lender, is the current
owner and holder of the balance of the loan, alkdessuccessor in interest of both the equitable
and legal interest of the underlying obligatiorl dine appraisal upon which this action is based.”
Am. Compl., ECF No. [11] at  16-17. In ordersuarvive dismissal pursuant to Fed. R. Civ. P.
12(b)(6), Plaintiff must plead sufficient facts t@monstrate a duty. Here, the duty Plaintiff
relies on is Defendant’s obligations regaglithe Appraisal. Thus, any purported duty to
Plaintiff necessarily stems froan assignment of O’Brien’s inteste Plaintiff fails to indicate
the nature of the assignment.

Defendant’s argument in this respect isegsence, one of standing, questioning whether

Plaintiff has the authority to brg this action as the real party imerest. Nevertheless, this



Court cannot create a duty where a plausiblegatien of one is lacking.“The validity of an
assignment is important for the purpose of determining ‘whether an action should be
dismissed.” Univ. Creek Associates, Il, Ltd. Boston Am. Fin. Grp., Inc100 F. Supp. 2d
1337, 1339 (S.D. Fla. 1998) (citing 82harles A. Wright, ArthuR. Miller & Mary Kay Kane,
Federal Practice and Procedur&535 (2d ed. 1990)). “[T]heotrt must determine (1) exactly
what has been assigned to make certain that #ietiffassignee is the real party in interest, and
(2) that a valid assignment has been madd.” Specifically, “[w]here a question is raised as to
the validity of an asgnment, ‘the party that relies oretlassignment has the burden of proving
its existence and validity.'’Lady of Am. Franchise Corp. v. Nusoho. 10-60994-CIV, 2011
WL 2457749, at *2 (S.D. Fla. June 16, 2011) (cit8ighon v. Shearson Lehman Bros., 11885
F.2d 1304, 1321 (11th Cir. 1990)) (dismissing a couwfdan for lack of proof regarding the
validity of assignment to the plaintiff). Fbdr, “when the opposing gg, by general challenge
or specific attack, denies thassignment’s existence or valiit the validity or existence of
assignment must be proven by the assigteer.

In the Amended Complaint, Plaintiff méyenotes that it “is a secondary market
participant and is successor in mgst of [the] original lender,and that it is “owner and holder
of the underlying obligation.” Ameh Compl., ECF No. [11] at § 16. This is insufficient for the
Court to ascertain the nature of the assignment.

Plaintiff relies onLehman Bros. Holdings v. Fearer contending that proof of validity
of the assignment is uaoessary and irrelevanSee Lehman Bros. Holdings v. Feardp. 12-
60434-CIV, 2012 WL 6214438, at *2 (S.D. Fla. D&8, 2012) (“The identitiesf the persons or
entities that hired Fearer to pemfn the appraisals or from whom Lehman Brothers purchased the

loans are not essential elements of a negligence claim.”)Lelhiman Brothersthe plaintiff



brought an action for negligence based on anagpgr's overestimation of the value of three
properties. Id. at *1. The plaintiff was not the oritpl lender but, ratér, had obtained the
residential mortgage loans on the secondary mortgage mdrketWhen the mortgages went
into default, the plaintiff suffered substantlakses because the loans were for more than the
actual value of the propertiedd. The defendant sought dissal for several reasons, most
notably, on the basis that the complaint failecgltege “when and how [the plaintiff] came to
own the residential mortgage loasscured by the subject propertiedd. at *2. The Court
denied dismissal on this basmpting that plaintiff had allegethcts supporting its contention
that the defendant “owed a duty to condihet appraisals withreasonable care.ld.

Although Lehman Brotherss distinguishable in several respects it, nonetheless, remains
instructive. First, although not germane te @ourt’s discussion thein, the plaintiff inLehman
Brothers had explicitly stated thait acquired its interest ithe mortgages by funding and
purchasing the loans on the secondary mortgage mdrkesee also Lehman Bros. Holdings v.
Fearer, No. 12-60434-CIV, ECF No. [1(Complaint at {f 5-10), (S.D. Fla. Mar. 8, 2012).
Accordingly, the complaint ihehman Brothersontained allegations inchting the nature of the
plaintiff's interest and how thanhterest gave rise to a dutyfsee Lehman BrqgsNo. 12-60434-
CIlV, Complaint at qf 5-10 (“RiIntiff purchased the Loans [from the secondary market] in
reasonable reliance upon the truthfulness and acgwf the Appraisals.”). Second, the timing
of Plaintiff's acquisition of its interest different than that of the plaintiff ihehman Brothers
The plaintiff in Lehman Brothergurchased its interest in the mortgages at igsige to the
loans’ default. See Lehman BrgsNo. 12-60434-CIV, Complaint & 12. On the other hand,

here, Plaintiff claims to have purchagedinterest in the Subject Propesiybsequent tdefault.



SeeAmend. Compl., ECF No. [11] 41 15-17. These differences leave the Defendant and the
Court wondering what intereBllaintiff possesses.

Nevertheless, while questions may exist as to the precise nature of Plaintiff's interest,
Plaintiff has pled facts which givese to an inference of dutySee Lehman Brqs2012 WL
6214438, at *2. Specifically, &htiff alleges that it has “acquiredl right, title and interest” of
its predecessor and is a secondary marketcyamt. Although the Court expresses concern
regarding the proprietgf the assignment as itlages to this cause of taan, these facts, taken as
true, are sufficient to survive a motion to dismiss[A] [] complaint may proceed even if it
strikes a savvy judge that actual proof of thased is improbable, andhat a recovery is very
remote and unlikely.” Twombly 550 U.S. at 556. For these same reasons, the Court declines to
dismiss Count | of the Amended Complaint amy asupposed deficiencies as to breach and
proximate cause. Count Il, however, does not pass muster.

B. Plaintiff Fails to Meet the Heightered Pleading Standard for Count Il

Defendant argues that Plaintiff fails to sta claim for negligent misrepresentation and
that the misrepresentation claim fails to sattbfy heightened pleading requirement of Fed. R.
Civ. P. 9(b). The Court agrees.

To state a claim for negligent misrepresentaiin Florida, a plaintiff must allege: (1) a
misrepresentation of a materitdct; (2) that the defendamhade the represtation without
knowledge as to its truth orl&ity, or under circumstances which he ought to have known of
its falsity; (3) that the defendant intended ttinst misrepresentation induce another to act on it;
(4) injury must result to the party actingjustifiable reliance on the misrepresentati@ouran
v. Travelers Ins. Co 982 F.2d 1497, 1503 (11th Cir. 1993). Because negligent

misrepresentation sounds in fraud, “Rule 9(Ihgsghtened pleading standard appliesdmm v.



State St. Bank & Trus?749 F.3d 938, 951 (11th Cir. 2014) (citiBguran 982 F.2d at 1511
(holding negligent misrepresentatisounds in fraud under Florida law)).

“In alleging fraud or mistake, a party mustate with particularity the circumstances
constituting fraud or mistake.Fed. R. Civ. P. 9(b). A plairitis complaint must “offer more
than mere conjecturell).S. ex rel. Clausen v. Lakaiory Corp. of America, In¢290 F.3d 1301,
1313 (11th Cir. 2002), and Ru9 “requires that a complaimtlead facts givingrise to an
inference of fraud,’'W. Coast Roofing & Waterproafy, Inc. v. Johns Manville, Inc287 F.
App’x 81, 86 (11th Cir. 2008). Gendlsa Rule 9(b) is satisfied wdn “the complaint sets forth
(1) precisely what statements were made iratwdhocuments or oral representations or what
omissions were made, and (2) the time and place of each such statement and the person
responsible for making (or, in the case of omissions, not making) same, and (3) the content of
such statements and the mannewhch they misled the plaiftj and (4) what the defendants
obtained as a consequence of the frau@ldusen 290 F.3d at 1310 (quotirgjemba v. Cascade
Int'l, Inc., 256 F.3d 1194, 1202 (11th Cir. 2001)). Rulb)3¢as enacted to lert defendants to
the precise misconduct with which they are aecuand to protect defendants from contrived
charges of fraudulent behavior.Coquina Investments v. Rothstelo. 10-60786-ClV, 2011
WL 197241, at *7 n.2 (S.D. Fla. 2011). Rule 9i®)satisfied if the complaint “provide[s] a
reasonable delineation of the ungéry acts and transactions gelly constituting the fraud’
such that the defendants have ‘fair notice ef lature of plaintiff'€laim and the grounds upon
which it is based.”U.S. ex rel. Heater v. Holy Cross Hosp., Jri&10 F. Supp. 2d 1027, 1033
(S.D. Fla. 2007) (quotinijlobil Oil Corp. v. Dade Cty. Esoil Mgm©82 F. Supp. 873, 878 (S.D.

Fla. 1997) (internal citatiorsnd quotations omitted)).



Plaintiff pleads that Defendakihowingly misrepresented the value of the house in the
appraisal and that Defendant did so incomgbtemaccurately, and with disregard for USPAP
and other applicable standards. Am.n@db. §9 10, 11, 23, 24, 33, 34. These allegations
regarding the misrepresentations made byebDdant are insufficient under the heightened
pleading standard of Rule 9(b)Specifically, Plaintiff does not lgige what statements in the
Appraisal report were misrepresented, when tweye made, and how the misrepresentations
inducedPlaintiff into acting on them. In essence, Piffinmerely states that the Appraisal was
inaccurate. Accordingly, Plaintiff's negligent snepresentation claim is deficient and requires
additional specificity to survive Rule 9(b).

C. Statute of Limitations

Defendant moves for dismissal statthg two-year statute of limitationsider Fla. Stat.

§ 95.11(4)(apars Plaintiff's claims. Mot., ECF No. [158} 9-10. “A statute of limitations bar is
an affirmative defense, and plaintiffs are najuieed to negate an affirmative defense in their
complaint.” La Grasta v. First Union Sec., Inc358 F.3d 840, 845 (11th Cir. 2004) (internal
guotations and citations omitted¥[D]ismissal on statute of limitations grounds is appropriate
only if it is apparent from the face of tkemplaint that the claim is time-barredld. (internal
guotations omitted). “A cause of action accraben the last element constituting the cause of
action occurs.” Fla. Stat. 8§ 95.031(1). “Thest element of a caa of action based on
negligence is actual loss or damage€hman Bros. Holdings Inc. v. PhillipS69 F. App’x 814,
817 (11th Cir. 2014).

Based on the face of the Complaint, Pl#fist claims accrued on the date of the
foreclosure, November 14, 2012. Am. Compl., B@#. [11] at T 14. Té salient inquiry is

whether the applicable statute of limitationsw® years under § 95.11(4)(a), or four years under
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8 95.11(3)(a). Plaintiff contends the four-yesatute of limitations for claims founded on

negligence under Fla. Stat. 8§ 95.11(3)(a) appiesause “Plaintiff did not allege that the

mortgagee and Defendant were invipy of contract so as to sudgt Plaintiff’'s claims to section

95.11 4(a) [sic] two-year limitations period. Rath[t]he lender did ngbersonally contract for

the appraisal. The mortgage, [sic] in whoshoes [] Plaintiff steds, was a third-party

beneficiary to that agreement.” Plaintiff'@osition to Defendant’s Main, ECF No. [20] at 8.
In its pertinent part, § 95.11 states:

(4) WITHIN TWO YEARS.-

(@) An action for professional malpradjcother than medical malpractice,
whether founded on contract trt; provided that the ped of limitations shall
run from the time the cause of actiam discovered or should have been
discovered with the exes® of due diligencedowever, the limitation of actions
herein for professional malpractice shall beited to persons in privity with the
professional.

Fla. Stat. § 95.11(4)(a) (emphasis added). Acngrtb Defendant, the nature of the assignment
dictates the applicable statute of limitations: “dssignment would establish privity to the extent
privity existed with the original lender.Reply Brief, ECF No. [22] at 11 (citingaul v. Kantey
172 So. 2d 26, 27 (Fla. 3d DCA 1965) (“[A]n assigne¢heflease . . . was in privity of estate
with the lessors.”))see alsaViarion Mortgage Co. v. Grennai43 So. 761, 764 (finding privity
between the successive occupants and assignees of the profeidy); Worldwide, Inc. v.
Excite Med. Corp.591 F. App’x 767, 772 (11th Cir. 201&)These ‘relationships include, but
are not limited topreceding and succeeding owners of propdrgilee and bailor, anassignee
and assigngf and are sometimes described as ‘privity.””) (emphasriginal) (quotingTaylor

v. Sturgel] 553 U.S. 880, 894 n.8 (2008)). It is exteyncurious that Plaintiff seeks to be
considered an assignee for poses determining duty, brea@nd causation, butenies being

“in privity” for purposes of the stute of limitations. Based on Plaintiff's allegations that it is

11



successor in interest and “stands in the shoéiseomortgagee,” see ResECF No. [20] at 2, it

is likely that Plaintiff is in privity, in which casine two-year statute ofrtiitations would apply.

Yet, given the questions remaining concerningriieire of the assignment and Plaintiff’s status

as assignee, it is not apparent on the face of the Amended Complaint that the claims are time-
barred. Accordingly, the Court cannot dismiss on this basis.

D. The Claim for Attorney’s Fees is Properly Pled.

Defendant moves for dismissal for failure abege a substantive basis for Plaintiff's
request for attorney’s fees. Motion, ECF N&5] at 10-11. Defendardtates that Plaintiff
insufficiently requests attorney’s fees becausaniff does not “set forth any statutory or
contractual basis for such a clainld. Defendant mischaracterizes the Florida Supreme Court’s
decision inStockman v. Downdaiming that the statutory or contractual basis for the claim must
be pled, when the Court truly meant that the claimattorney’s fees, not its basis, must be pled.
See Stockman v. Downs73 So. 2d 835 (Fla. 1991)he Florida Supreme Court has since
clarified this, stating “[s]pecifistatutory or contractual basis fdaim for attorney fees need not
be specifically pled, and failure to plead spedif&sis of such claim does natsult in waiver of
claim.” Caufield v. Cantele837 So. 2d 371, 377 (Fla. 2002)ccordingly, Defendant’s request
that Plaintiff's claim attorney’s fees be dismissed is denied.

V. CONCLUSION

For the foregoing reasons, it is herédbRDERED AND ADJUDGED that the Motion,
ECF No. [15], is GRANTED in part andDENIED in part. The Motion iISSRANTED with
regard to Count Il (Neglignt Misrepresentation), bENIED in all other respects. Plaintiff
shall file a Second Amended Complaimt or before August 15, 2015 Failure to file a Second

Amended Complaint by the aforementioned dmteresult in abandonment of Count I1.
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DONE AND ORDERED in Fort Lauderdale, Florid#his 5th day of August, 2015.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record
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