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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 15-60370-CIV-BLOOM/VALLE
MBACHAN C. OKWEN,

Plaintiff,
V.

AMERICAN MARITIME
OFFICERSPLANS, et al.,

Defendants.

ORDER

THIS CAUSE is before the Court upon Defendants’ Motion to Dismiss, ECF No. [56]
(“Defendants’ Motion” or the “Motion”), filed nder Fed. R. Civ. P. 12(b)(6), seeking to dismiss
Plaintiffs Amended Complaint, ECF No. [51fhe “Amended Complaint” or “Compl.”), for
failure to state a claim. The Amended Complaheges violations of Title VIl of the Civil
Rights Act of 1964, § 70&t seq.42 U.S.C. § 2000et seq The Court has cafully reviewed
the motions, the parties’ briefs, the record, amdapplicable law. For the following reasons, the
Motion to Dismiss is DENIED.

l. Background

Plaintiff was an employee of Defenddntstarting in January 2007, working as an
accountant. SeeCompl. at 2; ECF No. [42] (Defendant€ertificate of Interested Parties).
Stacey Sundal, Amber Mizrachi, and FahmiddRan were employees of Defendants during

Plaintiffs employment. Plaintiff alleges that during hismployment, he was “subjected to

! The parties appear to agree thatekizan Maritime Officers Master Omging Trust d/b/a American Maritime

Officer Plans (“AMOP”) alone is thproper Defendant in this actiokeeECF No. [57] at 10 (Plaintiff's

Response). To the extent that Plaintiff seeks to dismiss the other named Defendants in this action, a proper motion
must be filed.
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harassment and verbal assaults by his sumgs/isho made insulting comments regarding men
of African descent and [Plaifits] accent.” Compl. at 3.

Plaintiff also alleges that h@as not allowed to submit application for the position of
Accounting Manager in 2009 becausehis national origin.See id. He “expressed interest in
this position to Defendants,” and “[a]lthough Pldintvas highly-qualified for this position, he
was told that he would not be consideredd. Defendants “invited aexternal applicant to
apply for the position . . . and subsequentlydiner. Upon information and belief, Defendants
[] hired a Caucasian woman of Jewish desceldt.”

Plaintiff filed his first chage of discrimination with the Equal Employment Opportunity
Commission (the “EEOC”) on June 18, 2008eeECF No. [57-2] (2009 EEOC Charge). In
this charge, Plaintiff assertédat he had “been subjected to different terms and conditions of
employment because ofigh national origin.” Id. Plaintiff explained that Ms. Sundal “scolded
[him] and made fun of his accent by saying ‘blah, blah, blah . . . | can’t understand what you are
saying.” Id. Plaintiff also explained that he wdthe most qualified individual for the
Accounting Manager position and [| was dmhithe opportunity to apply for it.1d. Instead,

Ms. “Mizrachi (American) was hired.1d.

After he filed his first chrge, Defendants “began taking adverse employment action
against [Plaintiff] in retaliation for filing the chge of discrimination,” and Ms. Sundal disclosed
to Plaintiff's “co-workers thathe filed a charge of disonination against Defendants and
encouraged an environment of harasstmand isolation.” Compl. at 4Plaintiff alleges that

once Ms. Mizrachi was hired, MSundal instructed her and Ms.Haan “to monitor Plaintiff's

2 A district court may consider a document attached to a response, when deciding a motion to dismiss, wit
converting the motion into one for summary judgment ontlgéfattached document is: (1) central to one of the
claims, and (2) undisputed, meaning that the authenticity of the document is not challeegétbrsley v. Feldt
304 F.3d 1125, 1135 (11th Cir. 2002). Here, the Court finds that Plaintiff's EEQ@eshat discrimination are
central to Plaintiff's claim and the awtfticity of the document is undisputed.
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activities and log aninstance of potential misconductld. They “were not instructed to treat
any other accountant in this fashiond.

Plaintiff alleges that he vga“subjected to harassment bg-workers and supervisors,
specifically Ms. Rehman . . . the selstribed relative of Ms. Sundalltl. Plaintiff also alleges
that he filed two internal complaints with f@adants’ human resources department, one about
Ms. Rehman'’s treatment of him and another abihe excessive and intrusive monitoringd.
Nevertheless, Defendants “took no action wébard to [thosefomplaint[s].” Id. at 4. He was
also denied access to meetings, trainings, afdndants’ network on several occasions, “which
made it extremely difficult for him t@erform the duties ohis position.” Id. at 5. Plaintiff
describes other “discriminatory supervisorgctics,” amounting overall to “a severe and
pervasive scheme to harass” hifd. at 5, 8.

“On or about February 10, 2010, in accordance with Defendants’ Whistleblower policies,
[Plaintiff] filed a complaint alleging Ms. Sundalas engaged in unlawful financial practices.”
Id. at 6. Plaintiff was suspended during the pendency of the inatistigalthough Ms. Sundal
was not. Id. On or about March 5, 2010, Defendantgefiminated [Plaintiff's] employment
based on the pretextual reastirat he did not provide Deafdants [] with his source of
information with regard to Ms. Sundabdleged unlawful finacial practices.”ld. “On or about
March of 2010, Plaintiff amended his charge di$crimination with the EEOC to include
retaliation.” 1d.

Plaintiff filed his second charge discrimination with the EEOC on May 3, 201Gee
ECF No. [57-3] (2010 EEOC Charge). In Hlecond charge, Plaintiff detailed “continuing
discrimination with regard tsupervision,” alleging that Defeants “refused to pay wages

owed,” and complained that the reason forthisnination “was not made in good faithld.
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Plaintiff stated that he “believe[d] that [h&}as retaliated against . . . for having filed a
discrimination charge.”ld. The EEOC sent Plaintiff Notice of Right to Sue letters on July 7,
2014 for both the 2009 and 2010 EEOC ChargeeECF No. [57-1] (Notice of Suit Rights).

Plaintiff initiated the instant action on Octol$® 2014, in the United States District Court
for the Eastern District of Penylgania, “to seek redress frols former employer, American
Maritime Officers Plans, its representativesd énis former union, District 2A Transportation
Technical Warehouse Industrial and Service Exyge Union, and its representatives, alleging
unlawful discrimination and retatian in violation of Title VI.” ECF No. [1] at 1 (“Plaintiff’s
Original Complaint”). After all then-Defendanégecuted waivers of serécthe parties entered
into a stipulation to transfer mae to the Southern District &forida and extend the deadline to
file responses to the complaint on Jayud6, 2015, ECF No. [8]which was granted on
February 19, 2015SeeECF No. [9].

On March 12, 2015, the originally named f@edants moved to dismiss Plaintiff's
Original Complaint for failure to state a alai See ECF No. [37].The Court granted the
Defendants’ motion to dismiss withave to amend. ECF No. [46]The Amended Complaint
alleges three causes of action under Title VII) discrimination on the basis of national origin;
(2) harassment/hostile work environment; and (3) retaliatiBee generallyfCompl. Plaintiff
claims that as a “proximate result” of Defenti& unlawful conduct, he suffered a number of
financial, emotional, and physicaljuries. Compl. at 8-10. Iladdition to damages, interest,
costs, and attorneys’ fees, he seeks injunatief requiring Defendants to hold trainings and

adopt policy changes regarding discnation, harassment, and retaliatidd. at 11.

% Two individual Defendants were dismissed with prejudide.
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. Legal Standard

A pleading in a civil action must contain ‘€hort and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). While a complaint “does
not need detailed factual allegations,” it musivide “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not daBell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007A&ee Ashcroft v. Igbab56 U.S. 662, 678 (2009) (explaining
that the Rule 8(a)(2)'s pleading standardsrnds more than an unadorned, the-Defendants-
unlawfully-harmed-me accusation”). Nor can a ctaim rest on “naked assertion[s] devoid of
‘further factual enhancement.”Igbal, 556 U.S. at 678 (quotinwombly 550 U.S. at 557
(alteration in original)). “To survive a motidl dismiss a complaint must contain sufficient
factual matter, accepted as trie,‘state a claim to relief that is plausible on its faceld.
(quotingTwombly 550 U.S. at 570).

When reviewing a motion to dismiss, a court, as a general rule, must accept the plaintiffs’
allegations as true and evaluate all plausible inferences derived from those facts in favor of the
plaintiffs. SeeChaparro v. Carnival Corp.693 F.3d 1333, 1337 (11th Cir. 201R)iccosukee
Tribe of Indians of Fla. vS. Everglades Restoration Allianc&4 F.3d 1076, 1084 (11th Cir.
2002). While the Court is required to accept athef allegations contained in the complaint and
exhibits attached to the pleadings as true, tdm®t is inapplicable to legal conclusiorigbal,

556 U.S. at 678Thaeter v. Palm Beach Cnty. Sheriff's Offidd9 F.3d 1342, 1352 (11th Cir.
2006) (“When considering a motion to dismisthe. court limits its consideration to the

pleadings and all exhibits attached thereto.”) (internal quotation marks omitted).
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IIl.  Discussion

Defendants argue that Plaintiff has failed state a claim upon which relief can be
granted in each of the three cauigd action alleged unddiitle VII. Plaintiff counters that he
has stated plausible claims for relief under eamimt, which is sufficient at a pleading stage.

Title VII makes it unlawful for an employer taiscriminate against any individual with
respect to his compensation, terms, conditiongproileges of employment, because of such
individual's race.” 42 U.S.C. § 2000e-2(a)(1)A plaintiff can state a Title VII claim if
discriminated against on the basis of his or her African des@&sg. Saint Francis Coll. v. Al-
Khazraji, 481 U.S. 604, 613 (1987) (“[W]e hav#tlé trouble in conluding that Congress
intended to protect from disanination identifiable classes gfersons who ar subjected to
intentional discrimination solely because tbeir ancestry or ethnic characteristics 3git v.
Ricoh Corp, 2008 WL 4826113, at *13 (M.D. Fla. Nov. 2008). “While not everything that
makes an employee unhappy is an actionablersehaction, conduct that alters an employee’s
compensation, terms, conditions, or privileggsemployment does constitute adverse action
under Title VII.” Anduze v. Florida Atl. Uniy151 F. App’x 875, 878 (1&tCir. 2005) (quoting
Shannon v. Bellsouth Telecommc'ns, 11282 F.3d 712, 716 (11th Cir. 2002)). This includes
“termination, failure to hire, or demotionBlue v. Dunn Const. Co., Inel53 F. App’x 881, 884
(11th Cir. 2011).

A. National Origin Discrimination

Defendants argue that because Plaintiff failslémnonstrate that he was as qualified as
Ms. Mizrachi, he cannot state plausible claim for discrimitian under a failure to promote
theory. Although Plaintiff does not address ik®sue in his Response, the Amended Complaint

alleges that he “was highly-qualified” and tR@09 EEOC Charge states that he was “the most
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qualified individual for the Acounting Manager position.”See Compl. at 3; 2009 EEOC
Charge.

“In order to prove a primaatie case of age or race discrimination, a plaintiff must prove
that he or she was: (1) a member of the protected class; (2) qualified for the position; (3)
subjected to adverse employment action; andeg@lpced by a person outside the protected class
or suffered from disparate treatment becaafsmembership in the protected clas¥elliher v.
Veneman313 F.3d 1270, 1275 (11th Cir. 200Rpxbury-Smellie v. Florida Dep’t of Coyi324
F. App’x 783, 785 (11th Cir. 2009) (same, irethontext of discrimination on the basis of
national origin);see McDonnell Douglas Corp. v. Greerll U.S. 792, 802, (1973) (finding that
if plaintiff is able to establish a prima facgase of discrimination, then the burden shifts to
defendant to show a legitimate, non-disgnatory reason for its employment action).

“However, as explained i®wierkiewicz v. Sorema, N,A34 U.S. 506, 511 (2002), a
plaintiff need not satisfy th&cDonnell Douglasframework at the pleading stage in order to
state a discrimination oretaliation claim.” Zachary v. Comprehensive Health Management,
Inc., 2012 WL 3264899, at *2 (M.D. FlaAug. 9, 2012). Neverthelesthe ordinary rules for
assessing the sufficiency of the complaint [still] appl$ierkiewicz534 U.S. at 511see also
Davis v. Coca-Cola Bottling Co. Consd16 F.3d 955, 974 (11th Cir. 2008) (“Although a Title
VII complaint need not allege facsufficient to make out a classwcDonnell Douglagorima
facie case, it must provide enough factual maftaken as true) to ggest intentional race
discrimination.”) ‘McDonnell Douglas burden-shifting framework is an evidentiary standard,
not a pleading requirementSurtain v. Hamlin Terrance Foun8015 WL 3715901, at *4 (11th
Cir. 2015). This is because “Hfpre discovery has unearthed velet facts and evidence, it may

be difficult to define the precidermulation of the required primadie case. . . . Given that the
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prima facie case operates as aiblexevidentiary stadard, it should not be transposed into a
rigid pleading standard for discrimination caseSwierkiewicz534 U.S. at 511.

The Amended Complaint pleads each pronghef prima facie case. Plaintiff is an
individual of African descent who applied for a protiom from Senior Accountant to
Accounting Manager. Although he was highly quadf Defendants told Plaintiff that he would
not be considered and did nallow him to apply. Finally, hadentifies “comparators:” a
Caucasian woman of Jewish dedcemas hired instead of himZachary 2012 WL 3264899, at
*2. Accordingly, Plaintiff states plausible claim for discrimation on the basis of national
origin under the theory dhilure to promote. Whether oot Plaintiff was as qualified as the
external job candidate is assue more approjtely assessed on summary judgmeir@ee
McCurdy v. Auburn University2015 WL 2064248, at *4-5 (M.DAla. May 4, 2015) (citing
Bowers v. Bd. of Regents of Univ. Sys. of Gepffi@ Fed. App’x 906, 910 (11th Cir. 2013))
(“While a plaintiff need not allege facts cevery element of the prima-facie case in the
complaint, the elements can be a ‘helpful guidedetermining whether a claim is plausible at
the motion to dismiss phase.8ge Swierkiewics34 U.S. at 511.

B. Harassment/Hostile Work Environment

Defendants originally argue in their Motion tilaintiff’'s harassment claim is outside of
the scope of his original EEOC charges. HesveDefendants appetr abandon this argument
in their reply, focusing only on theezhents of a harassment clairfSBeeECF No. [58] at 4-6.
This is for good reason, considering that both EEOC chargege atlentinuing behavior that
could reasonably be expected to “growt of the charge ofliscrimination.” Green v. Elixir
Indus, 152 Fed. App’x 838, 840 (11th Cir. 2005ke Alexander v. Fulton Cnty., Ga07 F.3d

1303, 1332 (11th Cir. 2000) (“A pldiff's judicial complaint islimited by the scope of the
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EEOC investigation which can reasonably bepeeted to grow out of the charge of
discrimination.”);Wu v. Thomas863 F.2d 1543, 1547 (11th Cir. 198udicial claims which
serve to amplify, clarify, or morelearly focus earlier EEO comjlés are appropriate.”). Here,
both EEOC Charges describe multiple instancegisifriminatory behavior from 2007 through
2010 - including a specific reference to “harasstroy Fahmida Rehman” in the 2010 Charge.
See2009 and 2010 EEOC Charges.

Accordingly, the Court turns to the substarof the harassment alai “Discriminatory
conduct that is ‘so severe or pervasive that it create[s] a work environment abusive to employees
because of their race, gender, religion, oramati origin offends Title VII's broad rule of
workplace equality.” Uppal v. Hosp. Corp. of Am482 F. App’x 394, 396 (11th Cir. 2012)
(quoting Harris v. Forklift Sys., In¢.510 U.S. 17, 22 (1993)). To establish a hostile work
environment claim, a plaintiff must show:

(1) that he belongs to a protectedogp; (2) that he has been subject to

unwelcome harassment; (3) that the harassment must have been based on a

protected characteristic of the employee such as national origin; (4) that the

harassment was sufficiently severe or psive to alter the terms and conditions

of employment and create a discrimtordly abusive working environment; and

(5) that the employer is responsible for such environment under a theory of

vicarious or diret liability.

Miller v. Kenworth of Dothan, Inc277 F.3d 1269, 1275 (11th Cir. 2002).

Taking Plaintiff's allegations as true, Plafhthas established that he belongs to a
protected group and he has been subject to $earent and verbal assaults,” although specific
facts may be lacking. Compl. atskeHicks v. City of Alabaster, Ala2013 WL 988874, at *7
(N.D. Ala. March 12, 2013) (declining to dismigkintiff's racially hostile work environment

claim at the pleading stage). Contrary tofddelants’ reading of the Amended Complaint,

Plaintiff alleges multiple instances in whictstgupervisors “made insulting comments regarding
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men of African descent and [his] accentd. While it may be unclear from the Complaint just
how many verbal assaults or iastes of other discriminatoopnduct Plaintiff experienced, the
allegations are sufficient at this pleading staBescovery will bring these specific facts to light.
SeeSwierkiewicz534 U.S. at 511McCurdy, 2015 WL 2064248, at *4-5.

Even though Plaintiff has not pled each eletradrthe prima faciease with specificity,
his allegations of multiple instances of harassnb@sed on his national origin are sufficient to
plead a hostile work environment claimCf. Thompson v. City of Miami Beach, FI890
F.Supp.2d 1335, 1137 (S.D. Fla. 2014) (finding ttmee race-based comments in one year,
along with rude behavior unrelated to raceyeveot enough to state a prima facie claim for
harassment). Plaintiff has stated a plausiblercfar hostile work environment under Title VII.
See Litman v. Mabu2014 WL 5428643, at *4 (M.D. Ga. O@&2, 2014) (“Litman pleaded facts
that could plausibly support a finding of unweto® harassment. . . . Though Litman has not yet
proven the remaining elements of a Title VII hostile work environment claim, the Court notes
again that a claim may survive a Rule 12(b)(6) motion to dismiss even though each element of
the claim has not been pleaded with specificity.”).

C. Retaliation

In support of dismissal, Defendants argue Blatntiff cannot stata claim for retaliation
because the EEOC has yet to issue Plaintiff acddadf Right to Sue Letter with respect to the
2010 Charge of Discrimination. Thus, thepntend, Plaintiff has failed to exhaust his
administrative remedies.See Motion at 14. “Retaliation undeTitle VII occurs when an
employee engages in protected activity, anffessi an adverse employment action that is
causally related to that activity.Uppal v. Hosp. Corp. of Americd82 Fed. App’x 394, 397

(11th Cir. 2012) (citingHarper v. Blockbuster Entm’t Corpl139 F.3d 1385, 1388 (11th Cir.
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1998)). “Section 706 of Title VII ... requires that a plaiff . . . exhaustertain administrative
remedies before filing a suit for employment discriminatioBdual Empl. Opportunity Comm’n
v. Joe’s Stone Crabs, InQ96 F.3d 1265, 1271 (11th Cir. 2002) (citing 42 U.S.C. 8§ 2000e-5).
“The administrative process is initiated tayely filing a charge of discrimination.ld. “For a
charge to be timely in a deferraht such as Florida, it must fied within 300 days of the last
discriminatory act.” Id. Rather than constituting a juristonal perquisite, this exhaustion
requirement is a condition precedei@ee Goodridge v. Astru2008 WL 8691093, at *2 (N.D.
Ga. Mar. 20, 2008) (citingouche v. Jekyll Island-State Park Authl3, F.2d 1518, 1525 (11th
Cir. 1983)). Accordingly, the burden is on the defendant to, with specificity and particularity,
deny the plaintiff's completion of the exhaustion requireme®¢e Steinberg v. Donahaddo.
13-61617-CIV, 2014 WL 1356711, at *6 (S.D. Fla. Apr. 7, 2014) (cifupdridge 2008 WL
8691093 at *2). “If it does so, the plaintiff then must prove that the condition precedent called to
the question by the defendants hadact, been satisfied.Id.

In the instant action, as ebtished above and noted in RIaff's Response, the Right to
Sue Letters for both the 2009 Charge and the ZtHdrge were issued on July 7, 2014. “ltis
unclear why the EEOC did not treat the two charjjed by Plaintiff as one, but it was likely a
clerical error.” Response at Notably, Defendants fail to addretbgs issue in their reply brief,
instead focusing on the discrimination and harassment co@@sReply. Defendants do not
make any other argument agaiR&aintiff’s retaliation claim.See id. Motion. Because Plaintiff
did in fact exhaust his administrative remeda@s this charge, Plaintiff's retaliation claim
survives Defendants’ Motion.SeeNotice of Suit Rights at 2see, e.g.Wells v. Voestalpine
Nortrak, Inc, 2015 WL 554779, at *2 (N.D. Ala. Feb. 11,1&) (“[P]laintiff properly exhausted

his administrative remedies as a preconditiobringing a Title VII chim for retaliation.”).
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V.  Conclusion

For the foregoing reasons, it@RDERED AND ADJUDGED that Defendant’s Motion
to Dismiss,ECF No. No. [56], is DENIED. Defendants shall file their Answep later than
September 25, 2015.

DONE AND ORDERED in Miami, Florida, thisl1th day of September, 2015.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

CC: Counsel of record
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