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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case N0.15-CV-60370BLOOM /VALLE

MBACHAN C. OKWEN,
Plaintiff,
V.

AMERICAN MARITIME
OFFICERS PLANSet al,

Defendant

ORDER GRANTING DEFENDANTS’ MOTION TO
COMPEL PLAINTIFF'S MEDICAL EXAMINATION

THIS CAUSEIs before the Court upon Defendants’ Motion to Confpleintiff's Medical
Examination, or Alternatively, Exterideadlines to Exchandexpert and Rebuttal Expert Reports
and Other Related DeadlinéSCF No.68) (the “Motion”). United States District Judge Beth
Bloom referred all discovery matters to the undersigoedisposition (ECFNo. 44). The Court
having reviewed the MotigrPlaintiff's Respase (ECHNo. 75), Defendants Reply (ECF No.
76), and being fuly advised in the matter, it isereboyORDERED AND ADJUDGED that he
Motion isGRANTED.

l. BACKGROUND

Plaintiff worked as an accountarfor Defendants rom approximatelyJanuary 20070
March 2010. (ECF Nab1 atfy 9,38). He commenced this action under Title VII of the Civil
Rights Act of 1964, alleginthat Defendants hadl) unlawfully discriminated against him based
upon national origin(2) createda hostile work environment; ar(8) wrongfully terminated him

for complaining about the unlawful discrimination and harassmienat 41, 51 and 57 In his
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Amended Complaint,Plaintiff specifically alleges that “[a§ a further proximate result of
Defendants’ unlawful condudthe] hassuffered and continues to suffer physical personal injuries,
embarrassment, humiliation, mengajuish and other general damagekl” at ] 47,54 and 63
Plaintiff also seeksdamagesfor mental andemotioral distress and for physical injuriesand
anguish.Id. at11, 12.

In response to Defendants’ First Set of Interrogatories, Plaedgertedthat he “has
suffered and continues to suffeom significantanxiety,and ongoing fear” as well asddness,
humiliation, embarrassment, loss of sedteem, nauseayitability, anxiety, loss of confidence,
grief, fear, lack of trust, sleeplessness, helplesshegglessness, crying spells, loss of sleep and
nightmares’ (ECF No. 68l at 4). Plaintiff has also indicatedat he has been examined or
treatedby Dr. Gina Fastovskf{ECF No. 681 at 5), who Defendasitassertis a psychologist.
(ECF No. 68 at 5).

Defendants seeko have Plaintiff examined by Bcensedpsychologistto be able to
“challenge the substantial cause and exterfPlaiintiff's] medical, psychological, neurological
and/or emotional conditions and alleged injuries through exestitnony” (ECF No. 68 at b
Defendants have selectddr. Kenneth Manges, HD., to conduct the independent medical
examination(*IME”). (ECF No. 68 at2 Defendants propose that the IM&St approximately
three hours consistingof “a clinical interview, oral examination dnpsychological testing.”
(ECFNo. 68 at 5). Defendants further specify that the IME will be videotaped and identify the
locationfor the IME Id. In response, Plaintiff asserts that the Notat¢he IME (both initial and
as amended) has several deficien@ied opposes thexaminationabsenta Court order (ECF

No. 75).



Il. DISCUSSION

Federal Rule of Civil Procedure 35 provides, in relevant part, that a Court may order a
party whose mental and physical condition is in controversy to submit to a physicantal m
examinationby a suitable licensed or certified examiner. FedCiv. P.35(a). Rule 35further
providesthat te “order (A) may be made only on motion for good cause and on notice to all
parties and the person to be examined; @)dnust specify théime, place, manner, conditions,
and scope of the examination, as well as the person or persons who will peffof@di.R. Civ.

P 35(a)(2) (emphasis added).

Defendand assertthat they are entitled to an IME based Plaintiff's allegationsin the
AmendedComplaint and his interr@gory responses (ECF No. 68 at-3). Plaintiff responds
that the Notice of the IME has procedural deficienarethat it fails to: (1) specify whether the
examination will be a mental or physical examination;irf@jcate the scope of the examination;
(3) identify the conditiondor which Plaintiff will be examined; and (&how that the conditions
are genuinely in controversthus failing to establisthat good cause exists for the examination.
(ECF No. 75 at ). Plaintiff also suggests & the examination cannot proceed without a Court
order. Id. at 4. Plaintiff’'s argumentshowever,areunpersuasive.

First, Defendants have sha good causdor the examination. Pursuant to Rule 35
Defendand seekingan IME must establish that the Plaintiff has put mental or physical
condition in controversy and must show good cause for the IB&hlagenhauf \Holder, 379
U.S.104, 121(1964). This requires an affirmative showing tR&intiff’s mental or physical
condition is “really and genuinelyih controversy and that good cause existseach particular
examination. Reaves v. Wayne Aumatic Fire Sprinklersinc., 2011 U.S. Dist. LEXIS 117784,
*6 (M.D. Fla. Oct. 10, 2011)Henry v. City of Tallahasse2000 U.S. Dist. LEXIS 204692
(N.D. Fla. Dec. 6, 2000 It is up tothe Courtto determinewhether the “in controversy” and
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“good cause'requirements have been adequately demonstr&Redves2011 U.S. Dist. LEXIS
117784, at *qinternal citations omittedl)

Among thefactors used by courts toake this determination arél) the existence of a
cause of action for intentional negligent infliction of emotional distress; (2) an allegation of a
specific mental or psychiatric injury or disorder; (3) a claim of unusualgreeemotional
distress; (4) the plaintiff's offer of expert testimony to support a claemational distress; and/or
(5) the plaintiff's concession that her mental condition is in controversy withiméaming of
Rule 35. Reaves2011 U.S. Dist. LEXIS 117784, a6*7 (internal citations omitted)frenay v.
Busch Entrit Corp, No. 805-CV-1630-T30EAJ, 2006 WL 3333621, at *2 (M.D. Fla. Nov. 16,
2006). In generg courts have foundgood causk exists for an IMEwhen questions arise
regarding theextent of emotional problem&eaves2011 U.S. Dist. LEXIS 117784, at *7.

Plaintiff specifically alleges thdte“has suffered and continues to suff@ysical personal
injuries, embarrassment, humiliation, meraajuish and other general damages.” (ECF No. 51 at
11 47, 54 and 63 In response to Defendants’ First Set of Interrogatories, Plaimiiasly
assertghat he has suffered and continues to suffem significantanxiety,and ongoing fear” as
well as ‘sadness, humiliation, embarrassment, loss ofestdfem, nauseauritability, anxiety, loss
of confidence, grief, fear, lack of trust, sleeplessness, helplessigsdessness, crying spells,
loss of sleep and nightmares.” (ECF No-168t 4) In addition,Plaintiff hasbeen examined or
treatedby psychologisDr. Gina FastovskyECF No. 68-1 at 5).

The Court finds these allegations sufficient to satisfy the “in controvensg”“good
cause” requirements of Rule 3%ee, e.g., Reave®11 U.S. Dist. LEXIS 117784, av*(finding
that plaintiff's allegationfrom ongoing emotioal condition was sufficient for Rulea 35
examinatiol; Henry, 2000 U.S. Dist. LEXIS 20469, at *3 (concluding that a claim of continuing
emotioral distressprovidedgrounds for a Rule 35 examinatioyenary, 2006 WL 3333621, at
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*3 (concludingthat mentalcondition was in controversy when plainti§f discovery responses
indicated thahe was beindreatedfor posttraumatic stressisorder, depression, anxiety, mood
swings and lack of concentratipnAli v. Wang Labs., Inc162 F.R.D. 165, 168 (M.D. Fla. 1995)
(granting a Rule 35 examinatioron allegations of loss of sedlsteem, humiliation and
embarrassmengs well as extreme emotion dests and depressigrgreenhornv. Marriott Intl,
Inc., 216 F.R.D. 649, 6b(D. Kan. 2003)(finding allegations of emoticad distress were beyond
“garden variety clainiswarranting an examinationpmith v. Koplan215 F.R.D. 11, 13 (D.D.C.
2003)(finding that allegationsf hopelessessabout the futurgvere allegations that placed mental
condition in controversy).

Second, the Motionclearly specifies the time, placemanner and scopeof the
examination: (ECF Ncs. 68 at 5 and 68 at 3) Plaintiff does not object to thexamination
procedure but indicatesthat counselis unavailalle on the proposed date(ECF No. 75 at 5).
Plaintiff added that he has no objection to an extension of the expetated deadlines to
accommodate a different examination date. (ECF No. 75 at 5).

Court deadlinesare not dictated by individual availabilitgnd should not be lightly
disturbed. Save the Bay, Inc. v. U.S. Arn®39 F.2d 1100, 1103 (5th Cir. 1981 Moreover, here
is no requirement that counsel be prefsenthe examination Lerer v. FerneWashington, Ing.
No. 0681031, 2007 WL 3513189, at *1 (S.D. Fla. Nov. 14, 2q0dj}ing thatRule 35is silent on

who may attend an examination, thus the issue is left to the £disttetior); Goggins v. State

! Defendantsoticed the examinationto take place at 9:30 a.m. on October 9, 2015 at Atkinson
Baker, Premiere Business Center, 18851 NE 29th Ave., Ste. 700, Aventura, Florida 33180. (ECF
Nos. 68 at 5 and 68 at 3). Plaintiff is to appear before Dr. Mangesl the examination will be
videotaped. (ECF No. 68 at 5). Thexamination will involve a full and complete psychological
examination of all areas that Plaintiff claims to have injured as alleged in the Adh€odnplaint

and throughout discoveryd.

% In Bonner v. City of Prichard661 F.2d 1206, 1207 (11th Cir. 1981), the Eleventh Circuit
adopted as binding precedent all of the decisions of the former Fifth Circuit handegdomto

the close of business on September 30, 1981.
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Farm Mut. Auto. Ins. CoNo. 3:10CV-00826-J-20JBT2011 WL 1660609, at *2 (M.D. Fla. May
3, 2011) (same) Indeed, courtgincluding the undersignedyave disapproved of counsel's
presence duringuchexaminations.See, e.gKropf v. Celebrity Cruises, IncNo. 14CV-21599,
2014 WL 6682533, at *3 (S.D. Fla. Nov. 25, 201d¢nyingplaintiff’s request to have counsel
andvideographepresent during examinatior(gibson v. Walgreen CoNo. 607-CV-1053-ORL-
28KRS, 2008 WL 746845, at *2 (M.D. Fla. Mar. 18, 200@)ding atendance of an attorney
during a mental examination nttpically necessary or propeiGreenhorn 216 F.R.D.at 654
(denyingplaintiff's request for her counsel third-party to be present during the examination
thatthe presence of a thiphrtycan only threaten to turn the examination into a more aalvals
process than it should hebut seeGoggins 2011 WL 1660609, at3 (relying on state law
principles toallow counséb presence duringneexamination despite recogniziegntraryfederal
rulings). Thereforecounsels unavailabilitydoes not prevent thexamirationfrom proceeding as
noticed Accordingly, theCourt finds that the examinatiaallproceed orOctober 9,2015

II. CONCLUSION

For the reasons discussed ahowteis herebyORDERED AND ADJUDGED that
Defendants’ Motion to CompePlaintif's Medical Examination, or Alternatively, Extend
Defendants’ Deadlines to Exchan@pert and Rebuttal Expert Reports and OtRetated
DeadlinedECF No. 68)s GRANTED as set forth below.

1. Dr. Manges shaltonduct PRaintiff's mental examinatioron October 9, 2015 at
the Atkinson Baker, Premiere Business Cent&851 NE 29th Ave., Ste. 700, Aventura, Florida
33180 by video conference Unless otherwise mually agreedto by the parties(1) the
examinationshall commace at9:30 a.m;. (2) last approximately thredwours and @) counsel,

shal not be present.



2. Unless otherwise mually agreedto by the partiesthe scope of themental
examinationshall be as follows: (1)the examination shall beonducted in the normal manner as
all such examination are conducted and shall include, but dohibed to: the taking of a written
and/or oral rstory, testing and examinatio(®) al diagnostic testinghall be norinvasive and
(3) the examination will inquire as to all issues raised byAmended Complaint and discovery
responses in this case.

3. The written examiner’s report required under Rule 35(b) shall be produced within
five (5) calendar daysom the examination dateThereport shalketforth the findings, including
but not limited toyesults of all tests performediagnosis and conclusions, will be prepared by the
expert which will be available to all counselrefjuested in writing

4. To the extehthat the parties require an extensiai the existing expertrelated
discovery deadlines, they may seek relief fidistrict Judge Beth Bloom.

DONE AND ORDERED in Chambersat Fort LauderdalgFlorida on @tober2, 2015.

b L Vaca

ALICIA O. VALLE
UNITED STATES MAGISTRATE JUDGE

cc: U.S. District Judge Beth Bloom
All Counsel of Record



