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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-60686-CIV-GAYLES

ROSE WISE,
Plaintiff,

V.

CITY OF LAUDERHILL,
Defendants.

ORDER

THIS CAUSE comes before the Court on Defendant City of Lauderhill’s (the “City”)
Motion for Summary Judgment [ECF No. 38hdaPlaintiff Rose Wise’s Motion to Remand,
which is contained within her opposition to tBiy’s motion for summarjudgment [ECF No. 43].
In this action, the Plaintiff brings claims foespass and inverse condemnation relating to alleged
unlawful uses of her property and destructioa bbuse she owns by théyCThe Court has care-
fully considered the briefs, the record, and tppliaable law. For the reasons that follow, the
Plaintiff's motion to remand sHabe denied and the City’s riion for summary judgment shall
be granted.
. BACKGROUND

A. Factual Background

Plaintiff Rose Wise ishe owner of a parcel of real propelocated at 8080 Northwest 44th
Court in the City of Lauderhill, Florida (the “Ryerty”), which itself is a subdivision of Broward
County (the “County”). In 199AVise had a fire in a house ¢ime Property, which she did not
completely repair until six years later. In 2004, the house was damaged by a second fire. Wise

made and collected on an insurance claim, which paid an amount sufficient to make repairs. In

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/0:2015cv60686/460539/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/0:2015cv60686/460539/46/
https://dockets.justia.com/

December 2004, Wise obtained a demolition perroinfthe City. She then began tearing down
and removing the damaged portions of the hoBséveen February and May 2005, the City con-
ducted several inspections, before declathrghouse an “unsafe structure” in May 2005. The
matter was then referred to the Broward Cglnsafe StructureBoard (the “Board”}.

On July 5, 2005, the Board is=iia Notice of Violation foUnsafe Stratures, which
indicated that the house met the criteria for déimo under the governing provision of the Florida
Building Code. On July 18005, the matter went before the Bb&sr a public hearing. The Board
found that, pursuant to Florida Building Co8€el11.2.2.1, “the cost of completion, alteration,
repair and/or replacement of [the] unsafe stmecexceed[ed] 50% of its value,” and thus “such
building shall be demolished and removed frompifeanise.” Def.’'s Mot. ExA. The Board issued
an order stating that Wise had “30 days to wedemo permit. 30 days after demo, must submit
plans for reconstruction. All must be completeithu 60 days or demolish structure and remove
debris from site.’ld.

On August 15, 2003)Vise attempted to renew her permitwthe City, but the City denied
the permit, stating that her most recent permitdwaired over 5 months ipr, and denied Wise’s
request to reconsider that denial. On that same day, the Board held a second public hearing regard-
ing the Property. On September 2, 2005, it issuextargl order. It made the same findings as it
did in the July 18 order and omgel that Wise had thirty days renew her daolition pemit; if
she failed to do so, Braard County would sue a demolition order andgeeed with the demoli-

tion? Wise appealed the Demolition Orders ortdber 3, 2005, but abandoned the appeal. Def.’s

! The Board is an entity established by Broward County Ordinance and comprised of nine members-at-large appointed

by the Broward County Commission: a registered engiaesyistered architect, a general building contractor, an
electrical contractor, a publi@otractor, an attorney, a real estate apprasseeal estate property manager, and a
citizen with experience and bagound in the social problemgnsafe Structures Boar@roward Cnty. (Sept. 27,
2015), http:/lwww.broward.org/intergoveremtal/pages/unsafestructuresboard.aspx.

2 The Court will refer to the July 18, 2005, and Septer@p2005, Orders collectively as the “Demolition Orders.”



Statement of Undisputed Material Facts §\Bise never renewed her permit as ordered by the

Board, so the City demolistiehe house on January 7, 2006.

Prior to the demolition, whiléhe house was still considerad unsafe structure, Wise

alleges that she received a call from a neightdoo informed her that the City was conducting

SWAT training on the Property. She also alleges thating this same time, the City had “plans

to construct a street wall”’ @hg 44th Street, which “would haesmcroached on [her] property.”

Am. Compl. § 21.

B. Procedural History

Wise filed an action in the Circuit Court tdfe Seventeenth Judicial Circuit in and for

Broward County, Florida, on March 12, 2007. She allethat the City viated her state proce-

dural due process rights by wroanllf demolishing her home. Notahlthe partiehave provided

very little statements or evidence regarding wiamnything, transpired in the litigation over the

previous eight years before Wise filed an édirded Complaint on Malnc23, 2015. In it, she

alleged for the first time that the City violated liederal substantive due process rights. She also

asserted a claim against the City for trespalisging that the City éspassed on her Property

3

Southern District of Florida Local Rule 56.1 requires that “[a] motion for summary judgment and the opposition
thereto shall be accompanied by a statéraEématerial facts as to which it @ntended that there does not exist

a genuine issue to be tried or there does exist a genuimetisba tried, respectivelyS.D. Fla. L.R. 56.1(a). A
statement shallnter alia, “[b]e supported by specific references to pleadings, depositions, answers to interroga-
tories, admissions, and affidavits on file with the Coud.”R. 56.1(a)(2). Furthermore, a statement of material
facts submitted in opposition to a motion for summary judgrisnall correspond with the order and with the para-
graph numbering scheme used by the movadt.R. 56.1(a). Local Rule 56.1(bywhich governs the effect of

failure to controvert a statement of undisputed facts, provides: “All material facts set forth in the movant's statement
filed and supported as required abov# ¢ deemed admitted unless controverted by the opposing party’s state-
ment, provided that the Court finds that the movant’s statement is supported by evidence in thédrdRob6.1(b).

The City filed a Statement of Undispdt Material Facts, incorporated irite motion for summary judgment as

Part Ill, which the Court finds is supported as required and substantially complies with all requirements of Local
Rule 56.1. Wise filed no statement in response in conjunction with the filing of her opposition to the motion for

summary judgment. Therefore, pursuant to Local Rule 56.1(b), all facts contained in the City’s Statement are
hereby deemed admitted. For ease=férence the Court cites the CitBtatement as a separate document.

The record is unclear as to whatttee Board or the County issued anotheler specifically ordering the demo-
lition at that time after Wise failed to comply with theraition Orders. But because Wise has not raised in her
opposition an argument that the Board or the Codittyiot issue such an order or that the City aatkih vires

in demolishing the structure on its own accord withoutiursion or authorization from the Board or the County,
the Court concludes that there is no genuine issue as to whether such an order was issued.

3



when it allowed the SWAT team tese the Property as a trainiggpund and when it entered onto
the Property to demolish the heusAnd she asserted an inveindemnation claim against the
City, arising from the demolition.

The City removed the case to this Court on April 3, 2015. On October 8, the Court granted
the City’s motion to dismiss Wise&ibstantive due process claend denied the motion as to the
trespass and inverse condemnatiaines. After the close of discomg the City filed the instant
motion for summary judgmerdn May 19, 2016. Within her opptien to that motion, Wise
moved to remand this case to state court.

1. MOTION TO REMAND

At the outset, the Courddresses Wise’s motion to remand. She seeks remand pursuant
to 28 U.S.C. 8 1367(c)(3arguing that thenly claim over wich this Court had original juris-
diction (the federal substantiieie process claim) has been dssed, leaving only state claims
that should be adjudicated in thest instance by the state court.

“The doctrine of supplemental jurisdiction . permits ‘federal court$o decide certain
state-law claims involved in casessing federal questions’ wheloing so would promote judicial
economy and procedural conveniencgreritox, Ltd. v. Millennium Labs., InAB03 F.3d 518,
530 (11th Cir. 2015) (quotinGarnegie-Mellon Univ. v. Cohjl484 U.S. 343, 348-49 (1988)). This
doctrine, codified at 28 U.S.@. 1367, “grants federal courts tpewer to exerde jurisdiction
over claims ‘that are so related to claims indlegon within such originglurisdiction that they
form part of the same case or controversy uidtcle 11l of the United States Constitution.fd.
at 531 (quoting 28 U.S.C. 8§ 1367(a)). While Smttl367 “mandates that dist courts—at least
initially—exercise jurisdiction over those supplemermiaims that satisfy the case or controversy
requirement,’id., district courts have the authgrito dismiss state law claims ifiter alia, “the

district court has disnggd all claims over whiahhas original jurisdicbn,” 28 U.S.C. 8§ 1367(c)(3).



The U.S. Supreme Court has stated that “if therldd#aims are dismissdzkfore trial, . . . the
state claims should be dismissed as welhited Mine Workers of Am. v. Gibt#83 U.S. 715, 726
(1966), but this rule is not mandato“The statement simply recogms that in the usual case in
which all federal-law claims areiglinated before trial, the bale@ of factors to be considered
under the pendant jurisdiction doctrine—judi@@lonomy, convenience, fairness, and comity—
will point toward declining to exercise jurisdiction over the remaining state-law cla@®all,
484 U.S. at 350.

Wise contends that the case shoulddreanded because iy case has progresdéte
since its commencement almost one year prior.5@pp’'n at 9. But this contention is, at least,
misguided and, at most, disingenuous. This casébban proceeding before this Court for more
than a year. The Court has ruled on a subsemtiotion to dismiss, the parties have undergone
the entirety of the discovery period, interrogatohiase been exchangate plaintiff’'s deposition
has been taken, and trial is sebegin in approximately two mdm. This alone militates against
remand.Compare Casey v. City of Miami Bea@&@®5 F. Supp. 2d 1361, 1362 (S.D. Fla. 2011)
(denying remand where the court was “already famaigh this case” antiad “issued a substan-
tive ruling on the motion to dismiss,” where digery had closed, and where the case was “on the
eve of trial”),with Clarke v. Two Is. Dev. CorfiNo. 15-21954, 2016 WB59580, at *3 (S.D. Fla.
Feb. 18, 2016) (remanding caseemh the pleadings were unded, a motion to dismiss and
motion to strike were stijpending, and the court dha@ot expended a significant amowhfudicial
labor or time in the case). What's more, tii@ims in this action hee been unchanged since
October 8, 2015, when the Court dissed Wise’s sole federal claifinpm that point forward, all
that remained were the stdéav trespass and condemnationigis. Yet Wise has provided no
explanation as to why she halsosen her opposition to the City’s motion for summary judgment

to move for remand, rather than at anlyestpoint over the previous eight months.



The Court has considered the relevant factors and finds thatviigl heavily against
remand. Most critically, remandingetitase at this time would be exdrdinarily unfairto the City.
This case has been pending, in sdaren or another (and in sonierum or another), for nearly a
decade. Requiring the City, this close to triakgstart the litigation yet again would be tantamount
to penalizing it for Wise’s failure to requastmand sooner. The Court will not permit this and
shall, therefore, retain jurisdiota over this actin. Accordingly, Wise’s motin to remand is denied.
1. MOTION FOR SUMMARY JUDGMENT

Summary judgment, pursuant to Federal Rail€ivil Procedure 56(a), “is appropriate only
if the movant shows that therens genuine issue as to any matkfact and the movant is entitled
to judgment as a matter of lawTblan v. Cotton572 U.S. —, 134 S. Ct. 1861, 1866 (2014) (per
curiam) (quoting Fed. R. Civ. P. 56(a)) (intergabtation marks omitted). “By its very terms, this
standard provides that the mere existence wiesalleged factual disprbetween the parties will
not defeat an otherwise propedypported motion for summary judgnt; the requirement is that
there be n@enuine issue ofmaterial fact.” Anderson v. Liberty Lobby, Ine@l77 U.S. 242, 247-48
(1986) (emphasis in original). An issue is “gemliwhen a reasonable trier of fact, viewing all of
the record evidence, could rationally find in faebithe nonmoving party iight of his burden of
proof. Harrison v. Culliver 746 F.3d 1288, 1298 (11th Cir.24). And a fact is “material” if,
“under the applicable substa/e law, it might affecthe outcome of the casedickson Corp. v.

N. Crossarm C.357 F.3d 1256, 1259-60 (11th Cir. 2004).

“Where the material facts are undisputed ahlidhat remains are questions of law, sum-
mary judgment may be grantedternal Word Television Networkc. v. Sec’y of U.S. Dep't of
Health & Human Servs818 F.3d 1122, 1138 (11th Cir. 2016). The Court must construe the evi-
dence in the light most favoratite the nonmoving partgind draw all reasonable inferences in that

party’s favor.SEC v. Monteross@56 F.3d 1326, 1333 (11th Cir. 2Q1#owever, to prevail on



a motion for summary judgment, “the nonmoving panust offer more than a mere scintilla of
evidence for its position; inddethe nonmoving party must ma&eshowing sufficient to permit
the jury to reasonaplfind on its behalf."Urquilla-Diaz v. Kaplan Univ,. 780 F.3d 1039, 1050
(11th Cir. 2015).

A. Statute of Limitations

The Court first addresses the City’s argubtbat Wise’s trespass and inverse condemna-
tion claims are time barred.

Both trespass and inverse condemnation are subjéaur-year statutes of limitations. Fla.
Stat. 88 95.11(g) & (pkee also New Testament Baptist Church Inc. v. Fla. Dep’t of Tr&8%p.

So. 2d 112, 113 (Fla. 4th DCA 2008). Accordinglte Amended Complaint, the trespass claim
arises from the SWAT team’s alleged usaNase’s Property as a training ground and from the
demolition of the house, whereas the inversademnation claim arisemly from the demolition

of the house. All of these evenWjse admits, occurred on or before the date of the demolition in
January 2006. Wise Dep. at 45:2421616:8-10. Therefore, undemptain reading of the statute of
limitations, the claims for trespa and inverse condemnation would have to have been filed by
January 2010. Wise did not amend her compla add these claims until April 2015.

But Wise contends that her claims survikieough operation of th“relation back” doc-
trine. Under this doctrine, “[w]hen the claim or defense asserted in the amended pleading arose out
of the conduct, transaction, or oo@nce set forth or atigpted to be set fortin the original plead-
ings, the amendment shall relate back to the date of the original pleading,” and thereby avoid a
statute of limitations bar. Fla. R. Civ. P. 1.190&}cording to Florida’s Tind District Court of
Appeal, when determining whether an amendment relates back to the original complaint:

the proper test . . . is not whether the canfsgction stated in the amended pleading

is identical to that stated in the origir{&r in the strict sense almost any amend-
ment may be said to bechange of the original causé action), but whether the



pleading as amended isdeal upon the same specifionduct, transaction, or

occurrence between the parties upon whictptamtiff tried to enforce his original

claim. If the amendment shows the same g@riactual situation as that alleged in

the original pleading, thethe amendment relates back—even though there is a

change in the precise legal descriptiontlad rights sought to be enforced, or a

change in the legal theoapon which the action is brought.
Mender v. Kaudererl43 So. 3d 1011, 1014 (Fla. 3d DCA 2014) (citation omitted). That court
has also explained that the test to apply is ‘tvaethe original pleading gives fair notice of the
general fact situation out of wiiadhe claim or defense arisesfid has stated that the relation
back doctrine “is to be applied liberally to achieve its salutary efdisreés v. Riscomp Indus.,
Inc., 35 So. 3d 146, 148 (Fla. 3d BQ010) (citations and inteal quotation marks omittedjge
also Caduceus Props., LLC v. Gran&@7 So. 3d 987, 992 (Fla. 2014) (“[R]ule 1.190(c) is to be
liberally construed and applied.”).

Here, Wise’s original Complainwhich claimed only a deprivation of state procedural due

process, alleged the following, in pertinent part:

7. Plaintiff applied for a building permit from the City of Lauderhill in
December, 2004 and was granted the permit on December 10, 2004.

8. Under the July 18, 2005 ordetaintiff had until August 15, 2005,
to renew her permand until September 18005 to submiplans for reconstruction.

9. Plaintiff duly applied for saigermit which was wrongfully denied
by the defendant City of Lauderhill. Was arbitrary and capricious to deny her
this permit.

10. Plaintiff had complied with the der at the time and requested that
the defendant reconsider its denial of fhermit. However, the request to recon-
sider was denied and the house was disimed on or about January 7, 2006. . . .

14.  As a result of the defendant’'somgful destruction of her home,
plaintiff has suffered damages.

Compl. 11 7-10, 14. Wise’'s Amended Complaint alddiaims for state and federal substantive
due process (which have already been dismissed), trespass, and inverse condemnation. Regarding
her trespass claim, she alleged that “Defenttespassed on Plaintiffigroperty when it allowed

its SWAT team to use Plaintiff's property agraining ground. FurtheRefendant trespassed on



the Property when it demolishéte house.” Am. Compf] 35. Regarding her inverse condemnation
claim, she alleged that “Defendant’s demolishafighe house in order to utilize the Property for
its own use has deprived [and] denied the Pfainti. substantially aleconomic, beneficial, and
productive use of the Propertyd. 11 41-42.

Given the liberal construction the Court mgste the relation back doctrine, the Court
easily finds that the trespassdainverse condemnation clairassing from the demoalition of the
house, while new legal theories, do relate back te ¢higinal Complaint. The original Complaint
states explicitly that Wise seifed damages “[a]s a result of the defendant’s wrongful destruction
of her home.” Compl. I 14. The U.S. Supreme €bas held that amendments can relate back
“even though the amendment invoked a legal themtysuggested by thariginal complaint.”
Mayle v. Felix 545 U.S. 644, 655 (2005). Thus, the Plairgifflaims based on these facts are not
barred by the statute of limitations.

The same cannot be said, however, for the trespass claim arising from the City’s alleged
use of the Property as a SWAT training ground. Wthigeoriginal Complaingives fair notice to
the City of the general fact situation vis-a-vis the permitting process and the demolition of the
house, it gives no notice whatsoever regardingA$Wraining activity. This event is in no way
“based upon the same specific conduct, tramsaor occurrence between the parties upon which
the plaintiff tried to enface [her] original claim,’i.e., that she was deprived of due process because
her request for a permit was denied and her house was demolsrater 143 So. 3d at 1014.
This trespass claim in this regatherefore, does notlate back to the original Complaint, and
because the Amended Colaipt was filed more thn five years after the four-year statute of
limitations had run, it is barrelly the statute of limitations. Accordingly, the City’s motion for

summary judgment on the Plaintdgftrespass claim, to the extent it arises from the alleged



SWAT activity, is granted.
B. I nverse Condemnation
1. Failureto Exhaust

The City argues that it is entitled to summarggment on Wise’s inverse condemna-
tion claim, first, because she failed to exhdegal and administrative remedies by abandoning her
appeal of the Board’s Demolition Orders. The Cowtes that Wise hashally failed to respond
to this argument in her opposition brithereby conceding the argumeBtee Anderson v. Branch
Banking & Trust Cq.119 F. Supp. 3d 1328, 1345 (S.D. Fla. 2015) (cietresne v. Village of
Williams Bay 917 F.2d 1017, 1023 (7th Cir. 1990) (Posder(“A litigant who fails to press a
point by supporting it with pertinent authority, or by showinigywit is sound despite a lack of
supporting authority or in the face of contraryhauity, forfeits the point. [The court] will not do
his research for him.” (citation and internal quotation marks omitted))).

Notwithstanding Wise’s failure to respond, @@eurt has dutifully considered the relevant
statutory provisions and agrees with the Citgtgument. In 1971, ehFlorida Legislature
announced that the South Florida Building Codeil “apply to all municipalities and unincor-
porated areas of Broward County, Florida971 Fla. Laws ch. 71-575. On January 11, 2005,
Broward County enacted @inance No. 2005-02, which updateeé tame of this authority under
which the Board heard cases from the “South Florida Building Code” to the “Florida Building
Code.” For the entire period of time that it lzgplied in Broward County, the Building Code has
provided that “[a]ny person aggrieved by a decisibthe Unsafe Structurd®ard may seek judi-

cial review of that decision in accandce with the Florida Appellate Rule€’g, S. Fla. Bldg.

> The Court cannot discern whether Wise intended to include the “44th Street Wall Project” as arvelteasiti

for an inverse condemnation claim, given that she alleged no facts pertaining to this project othat than th
City “had plans to construct a street wall on 44th Street.” Am. Compl. T 21. If she did so intend, this claim fails
for the same reason as the SWAT-relatedpass claim: the event is not lthea the same conduct, transaction,

or occurrence as her original gtgirocedural due process claim.
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Code § 202.12 (1981¢pmpareFla. Bldg. Code: Broward Cnty. Amends. 8§ 116.12 (20d/)

S. Fla. Bldg. Code § 2022 (1974). The pertinent “Florida Agdfsde Rule[]” of which the Florida
Building Code speaks is Florida Rule of Apptdl&rocedure 9.100(c), which provides, in part,
that a “petition to review quasi-judicial action agencies, boards, asdmmissions of local gov-
ernment, which action is not directly appealalnteler any other provision of general law but may
be subject to review by certiorarishall be filed within 30 days of rendition of the order to be
reviewed.” Fla. R. Ap. P. 9.100(c)(2)see also Park of Commerce Assov. City of Delray Beach
636 So. 2d 12, 15 (Fla. 1994) (“[D]emns of local governments dnilding permits, site plans,
and other development orders . . . are quasi-juditiahture and thus subject certiorari review
by the courts.”)Bd. of Cnty. Comm’rs v. Snydé&27 So. 2d 469, 474 (Fla. 1993) (“It is the char-
acter of the hearing that determines whether bbaoard action is legislative or quasi-judicial. . . .
[J]udicial action results in thapplication of a general rule of policy (emphasis in original)).

The Court finds that the Boasdhearing and subsequent msce of the Demolition Orders
were quasi-judicial activities, because they inedl a local government agency’s application of
the Florida Building Code criterigoverning demolition to the PropertgeeDefs.” Mot. Ex. A.
Thus, Wise did comply with thieitial step toward exhaustion lappealing the Demolition Orders
to the Seventeenth CintCourt on October 3, 2005eeDef.’s Mot. Ex. C, but she later aban-
doned that appeateeDef.’s Statement of Undisputed Fafit8, and the appeal was dismissed in
2006,seeDef.’s Mot. Ex. C. Because she did not see the appeal through to its natural conclusion,
she therefore failed to exingt her remedies at law and is nadtitted to relief on her inverse con-
demnation claimErye v. Miami-Dade Counfy2 So. 3d 1063, 1064 (Fla. 3d DCA 2009).

2. Regulatory Taking
Even if Wisehad complied with her duty to exhaust, her inverse condemnation fails all

the same because the Court finds, as a mattewpthat the City’s coduct does not constitute a

11



taking. “Inverse condemnation éscause of action by a property owner to recover the value of
property that has beele factotaken by an agency having thenyew of eminent domain where no
formal exercise of the power has been undertakesceola County v. Best Diversified, @36

So. 2d 55, 59-60 (Fla. 5th DCA@6). So, for a plaintiff to ¢ablish a clainfor inverse con-
demnation, she must first establithat a regulatoryaking has occurred. Véther she met this
requirement “is a question for the cobur an inverse condemnation caséeld. Dep’t of Agric. &
Consumer Servs. v. Mendd26 So. 3d 367, 375 (Fla. 4th DCA 2013) (citidgp’t of Agric. &
Consumer Servs. v. Mid-Fla. Growers, Ifs21 So. 2d 101, 104 (Fla. 1988) (“[T]he trial judge
in an inverse condemnation suithe trier of all issues, legal afactual, except for the question

of what amount constites just compensation.”)).

The Takings Clause of the Fifth Amendmenthe U.S. Constitution, incorporated against
the States by the Fourteenth Arderent’'s Due Process Clause, pd®s that private property shall
not “be taken for public use, without just comgation.” U.S. Const. amd. V. Similarly, Article
X of the Florida Constitution prides, “No private property shdle taken except for a public
purpose and with full compensation . . . .” Fla. Coast. X § 6(a). In Flada, a “taking” occurs
where regulation deprives an owner of all or substantially all economically beneficial or productive
use of the property alleged to have been takampa-Hillsborough Cnty. Exp’y Auth. v. A.G.W.S.
Corp. 640 So. 2d 54, 58 (Fla. 1994ke also City of Key West v. Be6§5 So. 2d 196, 196 (Fla.
3d DCA 1995) (per curiam) (explaimg that a plaintiff, as a “pregeisite showing'to establish a
regulatory taking claim, must establish that the regulation has deprived her of all or substantially
all economically beneficial use of the propergyperseded by rule on other grounds as stated in
Osceola County v. Best Diversified, In830 So. 2d 139 (Fla. 5th DCA 2002y,cord Decker v.
Citrus County — F. Supp. 3d —, 2016 W1627109, at *3 (M.D. Fla. Ap 25, 2016) (“To deter-

mine whether a government regigat of land use amounts to «itag of property, a court must

12



determine whether the government action depriixedowner of all [or substantially all] eco-
nomically beneficial use of the land.” (citihgicas v. S.C. Coastal Cound05 U.S. 1003, 1015
(1992))).

The regulation need not be permanent; a regulation may effect a temporary taking on an
owner’s land.Tahoe-Sierra Preservation Councilclnv. Tahoe Reg’l Planning Agen®&a5 U.S.

302, 335 (2002). But the temporary rratof the regulation does nalter the requirement that it
must still “deny a landowner all [or substantiadlljy] use of his property” for it to constitute a
“taking.” First English Evangelical Lutheranidrch v. County of Los Angelet32 U.S. 304, 318
(1987);see also, e.gKeshbro, Inc. v. City of MiamB01 So. 2d 864 (Fla. 2001) (holding that a
temporary closure of a hotel and apartmenchy nuisance abatement boards for drug- and
prostitution-related activities was a compensaétpilatory taking under the “economically bene-
ficial use” standard outlined e Supreme Court’s decisionlincasg.

Wise testified that shstill owns the PropertyseeWise Dep. at 59:2P5, and it is un-
disputed that the Property was sdjto no further regulation bydtCity subsequent to the demo-
lition. Moreover, the Citycontends that nothing prevented Wise from building upon the Property
after the unsafe structure wasmdished and removed. Wise coerd by arguing that she was
“deprived of the use of her property because the costs associated with the demolishing the structure
[sic] and reconstruction of the structure as altwas substantially more expensive that [sic]
simply repairing the fire damaged sections @& structure.” Pl.’s Opp’at 11. She further states
that her “insurance company did not provide [veith sufficient funds to build a new structure
from the ground up, but simply repaietdamaged portions of the structurel.”

Through these arguments, Wise, in effect, coasdbat she was not deprived of substan-
tially all economically beeficial use of the Bperty. Takings law isot concerned with the

expense of bringing a property bakits previous value befotbe application or imposition of
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government regulation, but rather only with detming whether the regulation has resulted in a
total deprivationSee City of Jacksonville v. Smitb9 So. 3d 888 (Fla. 1st DCA) (“[N]Jo com-
pensation is allowed absent proof of altta&ing/deprivation of a property right.ev. granted
173 So. 3d 965 (Fla. 2015). A taking does not oaehien the regulation prevents a property
from achieving its maximum ecomoc potential, because “an othgse valid exercise of the
police power is not a taking simply because tlpilaion deprives the owner of the most bene-
ficial use of his or her propertyRymer v. Douglas County64 F.2d 796, 801 (11th Cir. 1985);
see also Nasser v. City of Homewp6dl F.2d 432, 438 (11th Cir. 1982) (stating that a “severe
decrease” in a property’s value also dones“measure[] up to an unlawful taking”).

Wise does not seem to dispute that the City’s demolition pursuant to the Board’s Orders
was a valid exercise of its police power. Sheifsp however, that the demolition still constituted
a taking. In this regard, Wise correctly identifidse settled proposition that a regulation or statute
may meet the standardsagssary for exercise of the policemeo but still result in a takingMid-
Florida Growers 521 So. 2d at 103. That said, the Florida Supreme Court has cautioned against
conflating of an exercise of the state polpmver with a taking under the power of eminent
domain.See City of Hollywood v. Mulliga®34 So. 2d 1238, 1248 n.7 (Fla. 2006) (stating that a
vehicle seized pursuant to a municipal vehiclpaomdment ordinance is temporarily taken under
the municipality’s police powsr not under eminent domairsge alsdennis v. Michigan516
U.S. 442, 444 (1996) (holding thatvahicle seized and forfeitefdr its use in violation of
Michigan indecency laws was rat'taking” because the vehicle svaeized pursuant to the state’s

police power, not under eminent domain). And whiles itrue that a plaintiff may be financially

¢ “The term ‘police power’ connotes the time-tested conceptional limit of public encroachment upon private interests.”

Goldblatt v. Town of HempsteaB69 U.S. 590, 594 (1962) (citation and internal quotation marks omitted). While
courts have generally refrained from announcing a speigfinition of the term, a lawmaking body, under its police
power “has broad authority . . . to enact laws which ‘promote the public health, safety, morals, and general welfare’
of its citizens.”"G.W. v. Statel06 So. 2d 83, 85 (Fla. 3d DCA 2013) (quotibig. of Pari-Mutuel Wagering,

Dep’t of Bus. Regulation v. Fla. Horse Council, [m64 So. 2d 128, 130 (Fla. 1985)).
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harmed if a demolition of an unsaénd uninhabitable building occufthe law permits such harm
when it results from a valid exercise of police pow@&ragomirecky v. Town of Ponce Inlet
882 So. 2d 495, 497 (Fla. 5th DCA 2004) (citiffgpmas v. City of West Palm Bea2B9 So. 2d
11 (Fla. 1974)). This is so because “regulatimaer the police power will always interfere to
some degree with property use,” but “compensatust be paid only when that interference
deprives the owner of substantiabaomic use of his or her propertyddint Ventures, Inc. v.
Dep’t of Transp.563 So. 2d 622, 625 (Fla. 1996¢e also Goldblatt v. Town of Hempstez6D
U.S. 590, 592 (1962) (upholding, as a valid exercise of ppbeeer, an ordinance that completely
prohibited mining on propertthat had previously been devoted to miningjtage of Euclid v.
Ambler Realty C9.272 U.S. 365, 390 @P6) (holding that th fact that a ity suburb zoning
ordinance would divert the industrial developmehthe city from the course it would follow
without the ordinance did not render the ordinance unconstitutittedgcheck v. Sebastia@39
U.S. 394, 411-13 (191%upholding ordinance prohibiting briakaking within a designated area,
despite brick-maker’s contentions that he caudd carry on his business if the ordinance were
upheld and that it “would be prohibitive from adincial standpoint” for hirto transport the clay
found on his property to a location where brinkking was permitted (internal quotation marks

omitted)).

% *
When a party moving for summajydgment points out an absence of evidence on a dis-
positive issue for which the nonmoving party bearshinelen of proof at triaas the City has
done here, the nonmoving party migd beyond the pleadings and by [her] own affidavits, or by
the depositions, answers to interrogatories, andssiionis on file, designaspecific facts showing
that there is a geme issue for trial."Celotex Corpyv. Catrett 477 U.S. 317324-25 (1986)

(citation and internal quotation marks omitted).tial, Wise would bear the burden of proving
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that she was deprived of all substantially all economically afble use of the Property. But she
has responded to the City’s contention that shnnot establish this element of her inverse
condemnation claim with nothing more thaonclusions and unsupported factual allegations,
which are “legally insufficient talefeat a summarnudgment motion.’Ellis v. England 432 F.3d
1321, 1326 (11th Cir. 2005) (per curiamitgtton and internal quotation marks omittesge also
Dadeland Depot, Inc. v. St. Paul Fire & Marine Ins. G483 F.3d 1265, 1273 (11th Cir. 2007)
(stating that a party opposing a motion for sunymadgment “may not rest upon the mere alle-
gations or denials of [her] pleady, but . . . must set forth specifacts showing that there is a
genuine issue for trial(citation omitted)).

In sum, “unless there is a deprivation of [ai] substantially all economic, beneficial or
productive use of the property, inverse condemnation is not the ren@tyydf Pompano Beach
v. Yardarm Rest., Inc641 So. 2d 1377, 1385 (Fla. 4th D@894). Because there was no such
deprivation here, there can be no claim. Actwly, the City’s motiorfor summary judgment on
the Plaintiff's inverse condemnation claim is granted.

C. Trespass

Finally, the Court addresses tRRintiff's trespass claim airgy from the City’s entry onto
the Property to demolish the house. “Trespase#b property is the unauthorized entry onto
another’s real propertyDaniel v. Morris 181 So. 3d 1195, 1199 (Fla. 5th DCA 2015). The City
argues that it is entitled to surang judgment because it was authorized to come onto the Property
and demolish the unsafe structure, as ordered by the EReeDef.’s Mot. Ex. A (“30 days to
renew demo permit. If not, the County will issue a demolition o[r]der and proceed with the
demolitio[n] with all expenses going on the lot as a LiehWise asserts that “[a]t no time was

the Defendant authorized to enter [her] prop@atyany reason,” she “obgt[s] to” the Demolition

" See supraote 4.
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Orders (yet says nothing regarding the basisenfobjections), and she contends that “[i]f it is
determined that the orders are improper tiertrespass is improper.” Pl.’s Opp’n at 12.
The following statutory provisions and ordinances are instructive in resolving this issue:

(1) The Minimum Housing Code for Browa@bunty, Florida, has le@ established by
Broward County as “a meansfbtecting the health, welfare, and safety of the public
by eliminating,”inter alia, “unsafe structures.” Broward County, Fla., Code of
Ordinances art. IV § 5-53;

(2) The Minimum Housing Code applies te]yery structure or building in Broward
County used, or intended to be used, in whwlin part as a single-family dwelling,”
each of which “shall conform to the requirements and minimum standards estab-
lished by this article.1d. § 5-54;

(3) The Unsafe Structures Board is “authatibg the Board of County Commissioners . . .
to enter such orders or decisions thatauthorized under both the Florida Building
Code and The Minimum Housing Code tmoward County, Florida. . . . Nothing
contained in this article shall prohibitetfCounty from enforcing its codes or ordi-
nances by any other lawful meankl’ § 5-56(a);

(4) The Board is vested wieveral duties, “[ijn addition to the duties and powers speci-
fied in the Florida Building Code,” including “[iJssu[ing] such orders as may be nec-
essary in order to enforce the standards established by this alticB53-56(b)(5);

(5) “Unsafe buildings or structures shiéé demolished and removed from the premise
concerned, or made safe, sanitary andrseicua manner required by the [governing
Broward County] Building Offial and as provided in thiSode ... .” Fla. Bldg.
Code: Broward Cnty. Amends. § 116.1.3;

(6) A building or structure sl be deemed unsafe when “[tlhe building is partially
destroyed.ld. 8§ 116.2.1.2.3,;

(7) “If the cost of completion, alteration, repair, and/or replacement of an unsafe building
or structure or part thereof exceeds 50%t®walue, such building shall be demol-
ished and removed from the premisiel.’§ 116.2.2.1;

(8) At a public hearing, held when the owra# or person responsible for an unsafe
structure does not comply with the terofsa duly noticed Notice of Violation, the
board may “modify, rescind, or uphold thectdton . . . as recitkin the Notice of
Violation and may order the owner or pars responsible for the building or struc-
ture . . . to demolish the building or stture and remove the salvage, contends|,]
debris and abandoned property from the prepadl within the tine stipulated in
the order by the Boardldl. § 116.10.2; and

(9) “If the order is to demolish the buitdj or structure and teemove the salvage,
contents, debris and abanddr@operty from the prenmes and the owner or those
responsible shall have failed comply with such ordethen the Building Official
may do so thereafter through his or her employees 1d..§"116.10.5.

Considering these, the Court finds as a matter of law that the City was duly authorized by Broward
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County to enter Wise’s property for the lindtpurpose of demolishing an unsafe structure.

The Court further finds that there can begenuine issue of material fact that Wise
impliedly consented to the City’s entry and dditian based on her failure to act in accordance
with the Board’'s September 2005d@r. “[C]onsent is an absdki defense to an action for
trespass,Fla. Publ'g Co. v. Fletcher340 So. 2d 914, 917 (Fla. 1976), which “may be implied
from custom, usage or condudBbds. Mfrs. Mut. InsCo. v. Fornalski234 So. 2d 386, 387 (Fla.
4th DCA 1970) (citingPrior v. White 180 So. 347 (Fla. 1938)). Surhplied consent is “neces-
sarily limited, however, to those acts that aithiw a fair and reasonable interpretation of the
terms of the grant.ld. Here, Wise’s house was declared anaf@mstructure in violation of the
Florida Building Code, the violmin was noticed, two hearings meheld, and two Orders were
issued with findings that the house met thigega for demolition. The September 2005 Order
informed Wise that she had thirty days tonddish the structure athe County would issue a
demolition order and proceed with the demolition itself. Wise did not comply with this order for
over four months, at which poittie County, in executing its ownastitory authority, authorized
the City to demolish the unsafe structure.

Because Wise failed to comply with the Dditian Orders, she impliedly consented to the
City’s entry for the specific purpose of demabligg the structure and meving the debris from
the premises. The singular allegatmfrirespass remaining in thisatauit is that the City entered
onto her Property tdemolish the hous&eeAm. Compl. § 35. Wise admits that no trespasses
occurred after the house was demolished in January 3a@fef.’s Statement of Undisputed
Material Facts { F (citing Wise Dep. at 46:8-10)udhthere can be no genuine dispute that the
City conducted only “those acts thate within a fair and reasdbla interpretation of the terms
of the” implied consent in entering the Pragedemolishing the stature, and removing the

debris.Fornalski 234 So. 2d at 38¢f. Crowell v. Fla. Power Corp438 So. 2d 958, 958-59 (Fla.
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2d DCA 1983)(finding a genuine issue ohaterial fact as to whethetility company’s agents
violated the boundaries of anpified consent by “radically’rad “improperly” trimming two of
the plaintiffs’ trees situated near the utilityngpany’s power lines, whictesulted in one of the
trees falling onto the plaintiffs’ house). To hatherwise and say thétis action by the City—
enforcing Broward County Ordinances, the KarBuilding Code, and the Minimum Housing
Code subsequent to notice, twoblic hearings, and two Orddy the Unsafe Structures Board
with which the Plaintiff refused toomply—agives rise to liability in tort for trespass would be a
truly remarkable propositiorsee Trianon Park Condo. Assy. City of Hialeah468 So. 2d 912,
922 (Fla. 1985) (“Governments must be able #ceand enforce laws without creating new duties
of care and corresponding tort liabilities that vehuh effect, make the gernments and their tax-
payers virtual insurers ¢tie activities regulated.”).

At bottom, the Court concludes that the Gitgs authorized by law and by implied consent
to enter the Property to demolish the unsafe stracfAccordingly, the @’s motion for summary
judgment on the Plaintiff's trespass claim is granted.

V. CONCLUSION

Based on the foregoing, it BRDERED AND ADJUDGED that the Plaintiff's Motion
to Remand [ECF No. 43] BENIED, and the Defendants’ Motidor Summary Judgment [ECF
No. 38] isGRANTED.

This action isCLOSED and all pending motions al2ENIED as moot. Pursuant to
Federal Rule of Civil Procedure 58, figadgment shall be entered separately.

DONE AND ORDERED in Chambers at Miami, Flora] this 13th day of July, 2016.
w
DARRIN P. GAYLES
UNITED STATESDISTRICT/AUDGE
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