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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-61855-CIV-GAYLES

JAMES L. TURNER,
Plaintiff,

V.

THEODORE V. WELLS, JR.; and
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP,

Defendants.

ORDER

This is an action claiming fEmation. Following thevidely publicized departure of former
Miami Dolphins offensive linemadonathan Martin from the teamthe middle of the 2013 foot-
ball season, the National Football League comimimed Defendant Paul, Weiss, Rifkind, Wharton
& Garrison LLP (“Paul, Weiss”) teaonduct an investigation intoledations that Martin’s depar-
ture came as a result of a campaign of bodjyand harassment occasioned upon him by several of
his teammates, namely, Richietgnito, John Jerry, and Mike Poefyc Subsequent to that inves-
tigation, DefendanTheodore V. Wells, Jr., an attorneydapartner at Paul)Veiss and the lead
investigator, authored (along with threther Paul, Weiss attorneys) the 144-pRggort to the
National Football League Concerning Issueshdrkplace Conduct at the Miami Dolphifike
“Wells Report” or the “Report”), which detailgtie investigation’s findings and the conclusions
drawn therefrom. Although the Wells Reporntered on the bullying scandal and Martin’s
departure from the team, it alsatstd facts and drew several cosahms as to Martin’s teammates
and many other individuals, including then—offelsiine head coach James L. Turner, Jr., the

Plaintiff here. Turner alleges that the Report aorg several false statements and accusations that

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/0:2015cv61855/470002/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/0:2015cv61855/470002/85/
https://dockets.justia.com/

defamed him and resulted in the terntioi of his employment with the Dolphins.

Presently before the Court is the Defendaltstion to Dismiss [ECHNo. 25]. The Court
has carefully considered the Cdaipt, the Wells Report, the bfseand arguments of counsel, and
the applicable law. For the reasons that follow, the Court finds that none of the challenged state-
ments contained in the Wells Report are actionablddtamation, and no onsi®n or juxtaposition
of any facts gives ris® a claim of defamation by impligah. Consequently, the Defendants’
motion shall be granted.
l. BACKGROUND

A. Turner’s Career

According to the allegations in the Complaifurner attended Bbon College, where he
played as a fullback for the Bost College Eagles football team and served as team captain during
the 1987 college football season. Compl. § 18lofaing his graduation from Boston College,
Turner played semi-professional football for a brief time before turning his attention to coaching,
beginning with a position as an offensive coémhhis former high school team in Braintree,
Massachusetts, and as offensive coordinator for an English semi-professionddt€ad®. In
1990, Turner joined the United States Mai@@ps and became a platoon commander and opera-
tions officer, serving for four years in thiddle Eastern, Asian,ral European theatetsl. I 20.
He was honorably discharged in 1994d returned to coaching footbdd. | 21. Betveen 1994
and 2011, Turner held various coaching positianslortheastern University, Louisiana Tech
University, Harvard UniversityTemple University, the Univeity of Delaware, and Texas A&M
University before being hired as the Dolphins’ offensive line coach for the 2012 Season, where
he remained until his termination in February 2084 21-22.

B. Martin’s Departure from the Dolphins and the Defendants’ Investigation

On October 30, 2013, the national sports médigan reporting that Martin had “gone



AWOL” from the Dolphins after a caferia “prank” by his teammatds. § 31. One commentator
reported that the incident was the “final straf@ef Martin and, as a result, Martin had checked
himself into a treatment facilityd. Over the following days, report®egan to surface containing
allegations that Martin had been a victim afder room bullying and harassment by his Dolphins
teammatedd. { 32. The story quickly gained national attentiain.

On November 6, 2013, NFL Commissionavger Goodell announced that the NFL had
retained Paul, Weiss to conduct “an independenstigagion” led by Wells “into issues of work-
place conduct at the Miami Dolphins” and“fwepare a Report for the commissioner,” which
would be made publidd. 1 2, 33-34 (internal quotation marksiitted). During the course of
the investigation, Wells and other Paul, Weisdrngas, associates, aparalegals interviewed
current and former Dolphins players, Dolphinaduang staff, and front 6€e personnel; reviewed
emails and text messages between Martin angdmmates and coachesgdanterviewed Martin’s
parents, his agent, and his former teat@®and coaches at Stanford Univerddyy 36. Turner
was interviewed twice during thavestigation. The first intefgew was conducted in person in
November 2013 between Wells, two other memioérisis team, Turner, and a member of the
Dolphins’ legal staffld.  39. The second interviewas conducted via Skylee following month;
Turner characterizes this interview as “more acugathan the first, with Wells’s questioning
taking on a “suggestive and aggressive tone,tlvicaused Turner to é&“uncomfortable and
defensive.d. T 43.

C. The Wells Report

On February 14, 2014, the Defamts publicly released the report of the investigatien,
the Wells Reportld. § 45. Over the course of its 144 pagbe, Wells Report found that several
Dolphins players subjected Martin to “persistéarassment,” making insulting and derogatory

comments about Martin and hisnidy, which “contributed to Mamh’s decisionto leave the



team.”Id. (quoting Compl. Ex. A (“Wells Report”) at) (internal quotation marks omitted).
also found that Dolphins players and coaches@tea culture that both encouraged this bullying
and harassment and discouraged Martin fromisgéielp from coaches or management without
being considered a “snitch” or a “traitotd. § 49. Ultimately, it concluded that “the treatment of
Martin and others in the Miami Dolphins orgzation at times was offensive and unacceptable
in any environment, including the wonttofessional football players inhabitd. § 45. (quoting
Wells Report at 5) (internal qtation marks omitted). Five days after the Wells Report was
released, the Dolphins fired Turnéd. g 48.

Turner points to four passages pertainingito within the Report that he alleges contain
false and defamatory stamhents. He alleges that “the Defertdaaccused [him] ofl] participating
in the ‘harassment’ of a Dolphins player wieammates often joked was gay (though he was not);
[2] establishing a so-called ‘Judas Code’ under Wwiglayers were not supposed to ‘snitch’ on
teammates or they could face a fine; [3] knowadput the bullying and harassment directed at
Martin but failing to take any action to stopaind [4] improperly pressuring Martin publicly to
defend Incognito after M&n quit the team.d.  47.

1. The “Blow-Up Doll” Incident

The Report asserts that “Player 1" (anonyediin both the Repoend the Complaint),
a Dolphins offensive lineman, wasetlsubject of homophobic tauntinigl. § 79. Among other
things, it states that Incognito, Jerry, and Peyraften called him homophobic slurs in a demean-
ing tone, and that Incognito accused him of penfog oral sex on men and urinating while sitting
down, as well as asking him, “[\re’s your boyfriend?” Wells Rert at 19. Incognito acknowl-
edged that Player 1 was not aclyélelieved to be gay, but he svapoken to repeatedly and per-

sistently in this manner—or, iimcognito’s words, “every daffom everybody, high frequency.”

1 This individual is anonymized as “Player A” in thepRet. Player A/Player 1 does not refer to Jonathan Martin.
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Id. Incognito and other players also reported thabgnito, Jerry, and Pouncey “routinely touched
[Player 1] ... in a mockingly suggestive mannecjuding on his rear end, while . . . taunt[ing
him] about his suppesl homosexuality.ld.

The Report contends that Turner “was awaf the running ‘jokethat Player [1] was
gay, and on at least one occasionphticipated in the tauntingltl. at 20. Specifically, during
the 2012 holiday season, Turner gave the offerisieenen stockings filleavith gifts, including
a CD of music and eopy of the bookMen Are from Mars, Women Are from VenQempl.{ 80.
Turner alleges that the purposetlé gifts was to encourage thlayers to work on their relation-
ships with their significant othertd. He also warned the playersathf they dd not learn to
improve their relationships with people outsfdetball, those relationships might not ldst. To
that end, h@resented each player widhfemale “blov-up doll.” Id. Each player, that is, except
Player 1, to whom Turneyave a male blow-up dolid. § 81. Martin told the Defendants he was
surprised Turner made this gesture to Pldyeand he was offended that Turner “endorsed the
humiliating treatment of Player 1 by participating in itl” (quoting Wells Report at 20).

According to the Report, “When interviewed, Turner was asked if he gave Player [1] a
male blow-up doll. He replied, ‘tan’t remember.” We do not belie that Turner forgot this
incident, which many others recalled.” WellspRe at 20. According to Turner, the Defendants
did not ask him about the incident during thetfirderview, but rather waited until the second,
“purposely confrontational and accusatory” intewi® ask. Compl. { 89. When asked about the
incident, Turner questioned its relevance to Martitgsision to leave the team and, in the face of
the Defendants’ aggressive tone, dismissedithll question as irrelevant and accusatiaty.

Turner alleges that the genesfghe “joke” of the male blovup doll was that Player 1 did
not have success dating womé&h.q 85. “Thus, giving Player 1 the male doll was intended as a

joke and was in the same spirit as the resh@fift exchange” and “in no way expressed cruelty



or homophobia on Turner’s partd. Turner states that the Defendafdiled to include that Player
1 viewed the qift as a joke and did nagw the prank as malicious “in any wayd. { 86 (internal
guotation marks omitted). According to Turneraydr 1 himself believes that the Defendants
portrayed the incident out obontext, and Player 1 releasedtatement on national television to
that effectld. Turner claims that “[i]n lighof the nearly universal view that Turner’s gift was an
inoffensive joke enjoyed by those present, and paatilyuin light of the fact that Player 1 himself
was not offended by the episode, an impartial analysis could only conclude that Turner did not
behave inappropriately with respect to this incidelat.y 87.

2. The Existence of a “Judas Code”

Turner next alleges that Bendants falsely accused him ‘@stablishing a ‘Judas Code’
by which an offensive lineman could be fined &nanded a ‘Judas’—a refnce to the Biblical
Judas who betrayed Jesus Chmst eneaning, in this context, a @i or ‘snitch’—for criticizing
a fellow offensive lineman.id. { 91. He further alleges that tBefendants “falsely stated that
this fictional ‘code’ prevented Martin from repimg the ‘abuse’ to which he was allegedly sub-
jected by his teammatedd. 1 92.

The Report states that Martin claimed thajemeral code againstrii$ching” exists in
football and that he did his best to honor that.ffells Report at 37. It continues: “[tlhe Dolphins
offensive line enforced this general prohibitioithatheir own peculiar rule—the so-called ‘Judas’
code, which was buttressed by ihgosition of fines . . . .Id. As an example of this rule in
action, the Report provides that “if Coach Turnerilevtvatching game film footage, criticized a
lineman for missing an assignmeand that lineman pointed otitat one of his teammates was
actually at fault, that lineman might be labekedludas,” which could result in a fellow player
imposing a fine.”ld. at 37-38. The Defendants reportedttmultiple offensive lineman were

familiar with the “Judas” concept drnad told the Defendemnthat Turner had discussed the concept



with them.ld. at 38. The Report states that Turner denied hearing the term “Judas” or “Judas fine”
in the offensive line locker room and deniedturing the offensive linemen on the meaning of
the term “Judas.Td. But the Report ultimately discredits Turner’'s denials and finds that “[t]he
evidence shows that Turner svaware of the ‘Judas’ concepihd . . . he had discussed its
meaning with the linenre explaining how Juddsad betrayed Jesus Cétrand defining Judas

as a ‘snitch.”Id.

Regarding Matrtin, the Defendantsported that he believed that going to his coaches or
other authority figures “meant risking ostracism or even edtah from his fellow linemen.Id.

On this issue, the Report concludes: “We acteat the fear of beintabeled a ‘snitch’ or a
‘Judas’ played a role in Martin’s deamsi not to report abuse from his teammatéd. The
Defendants also state that “thetbe course of action would habeen for Martin to report the
abuse,” and that they “strongly believe[d]” thetd Martin reported the harassment to a coach,
front office executive, or his agent, the teanuldchave addressed hissues before it was too
late.Id.

In his Complaint, Turner alleges that hel e role in creating or implementing the offen-
sive line’s fine system. Compl. 1 92. He aldeges that the facts do nsupport the Defendants’
conclusion that his occasional usetlod term “Judas” “to descritstuations in which one of his
players transferred responsibilftyr an on-field error to anothg@tayer impacted Martin’s behav-
ior.” Id.  96. By ignoring the evidence when anaigzthe “code” and by faely connecting his
“use of the term ‘Judas’ to Martin’s failure teport issues he may V& had with his team-
mates,” Turner alleges that the Defendants “fplaecused [him] of playing a role in Martin’s
emotional struggles and decision to leave the Te&am{' 99.

3. “Insulting Comments” Regarding Martin’s Sister

Turner also alleges that the Defendants falaetused him “of hearing or learning about



‘insulting comments’ directed toward Martin yet fail[ing] to take action to stopldt.'ff 102.
Specifically, the Report details how Incognif@rry, and Pouncey made several crude sexual
remarks about Martin’s sister both dyahnd via text message to MartiBeeWells Report at 9-

11, 13, 15, 32-33, 44, 71-76. Martin told the Defend#mds he was “particularly offended” by
these comments, but his obviousatimfort only increased theefjuency and intensity of the
remarks.d. at 10. The Report found, baken the evidence, th#éte vulgar comments about
Martin’s sister became a running joke amongdtfiensive linemen, with Martin himself claiming
that he heard taunts about hisesisbften several times per déagm early in the 2012 season until
he left the team in October 2018. at 73. The Report reflects Martin’s claim that he heard the
insults about his sister “throughout the Dolphtraining facility—in the locker room, on the
practice field, in the showers, in the offensive liaem (often before méiags got started), even
sometimes in the cafeteridd.

Regarding Turner, the Report states: “[Martajd that these comments at times were
made in the presence of Coach Turner, who nejthdicipated nor urged his teammates to stop.”
Id. at 74. The Report also states, “Miarclaimed that both of hisfiensive line coaches, Turner
and [Chris Mosley, the Dolphins former assistafiensive line coach], overheard some of the
raunchy comments about his sistethe offensive line r@m or on the practicield. . . . According
to both Martin and Incognito, Tuen neither joined nor critized the harsh language. Also, both
Martin and Incognito said they thought Turner was a good colaclat 44. The Report concludes:
“[W]e find that Coaches Turner and Mosley wergtainly aware of some of the insulting com-
ments directed to Martin by d¢ognito, Jerry[,] and Pounceyitteough we cannot determine the
full extent of that awareness and whether thag any appreciation of how hurtful this language

was to Martin. It is undisputed that thesmches never sought to stop the behavidr.at 45.



4, Text Messages between Turner and Martin
Beginning on November 2, 2013, after Mari@ft the Dolphins, Turner and Martin en-
gaged in a text message discussion of the mech&srage of Martin’s departure from the team:
November 2, 2013
TURNER: Richie Incognito is gettingammered on national TV. This is not

right. You could put an end to ale rumors with a simple state-
ment. DO THE RIGHT THING. NOW.

MARTIN: Coach. | want to put out asgement. Believe me | do. This thing
has become a huge story somehowt. IBe been advised notto . . .
And I’'m not supposed to text anyoagher cuz lastime | responded
to a teammate (Richie) | was intentionally manipulated and the
conversation was immediately forwarded to a Reporter.

TURNER: He is protecting himself. Hedhbeen beat up for 4 days. Put an end
to this. You are a grown man. Do the right thing.

TURNER: John | want the best for yountgour health but make a statement
and take the heat off Richie atite locker room. This isn’t right.

November 3, 2013
TURNER: | know you are a man of character. Where is it?
November 6, 2013

TURNER: It is never too late to do the right thing!

Compl. T 108 (quoting Wells Repat 46-47). Upon review of th conversation, the Defendants
“accept[ed] that Turner may havelibged in good faith that Incognitwas being unfairly attacked
by the media, but he should have realized that# inappropriate to send such text messages to
an emotionally troubled player.” Wells Repatt47. The Report concludes: “We find that these
text messages to Martin demonstrgdedr judgment on Coach Turner’s paid”

Turner alleges that the Defendants omitted materially relevant information pertaining to
the context of these communications and Hyatloing so they “creat[ed] a false impression of
Turner's motivations for reaching out to Martil€ompl. § 110. Turner atends that the Defend-

ants knew, but purposely ignoredativartin and Incognito werelose friends and that Turner



believed Martin did want to release a statengaiending his friend buhat a third party was
advising (or directingMartin not to do sold. § 112. According to Turnehis messages to Martin
“reflect not only a concern for tognito’s unfair treatment by thgress but also his concern for
Martin and his health, and for the other playaho were being caught in the media frenzg.”
1114.

D. Procedural History

Turner filed suit in this Court on Septemti 2015. In his Complaint, he alleges three
theories of defamation against Wedlad Paul, Weiss: (1) defamatiper se (2) common law
defamation based on actual maliegklessness, or negligencadd3) defamation by implication.
The Defendants moved to dismiss the Compliaris entirety on October 28, 2015. The motion
was briefed, and the Court held oral argument on the motion on May 4, 2016.
Il. LEGAL STANDARDS

A. Motion to Dismiss

To survive a motion to dismiss brought puastito Federal Rule of Civil Procedure
12(b)(6), a claim “must contain sigdient factual matter, acceptedtase, to ‘state a claim to relief

that is plausible on its face,” @aning that it must contain “faciuzontent that allows the court
to draw the reasonable inference that thert#ant is liable fothe conduct alleged Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)).
While a court must accept well-ptied factual allegations as trdepnclusory allegations . . . are
not entitled to an assumption of truth—legal cosiclns must be supported by factual allegations.”
Randall v. Scoft610 F.3d 701, 709-10 (11th Cir. 2010). ‘i€]pleadings are construed broadly,”
Levine v. World Fin. Network Nat'| Bank37 F.3d 1118, 1120 (11th Cir. 2006), and the allega-

tions in the complaint areetved in the light most ferable to the plaintiffBishop v. Ross Earle

& Bonan, P.A.817 F.3d 1268, 1270 (11th Cir. 2016). Attba, the question is not whether the
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claimant “will ultimately prevail . . but whether his complaint [isufficient to cross the federal
court’s threshold.'Skinner v. Switzeb662 U.S. 521, 530 (2011).

B. Defamation

The parties do not dispute that Florida law should govern the analysis of Turner’s claims.
Under Florida law, defamation is generally defires “the unprivileged publication of false state-
ments which naturally and proximatakgsult in injury to anotherWolfson v. Kirk 273 So. 2d
774,776 (Fla. 4th DCA 1973). Taagt a claim for common law dafation, a plaintiff must allege
that “(1) the defendant published a false stater(@nabout the plaintiff (3) to a third party and
(4) that the falsity of the statentezaused injury to the plaintiffAlan v. Wells Fargo Bank, N.A.
604 F. App’x 863, 865 (11th Cir. 2015) (per curiam) (quolfadencia v. Citibank Int}| 728 So.
2d 330, 330 (Fla. 3d DCA 1999)) (internal quotation marks omitted).

However, in a defamation per se action, theniff does not need to show any special
damagessee Johnson v. Fin. Acceptance &9 So. 364, 365 (Fla. 1935), because “[pler se
defamatory statements are ‘so ausly defamatory’ and ‘damaging teputation’ that they ‘give][]
rise to an absolute presutign both of malice and damagefan, 604 F. App’x at 86%quoting
Wolfson 273 So. 2d at 776). A written publication is deédory per se if it “(1) charges that a
person has committed an infamoubsre; (2) tends to subject one to hatred, distrust, ridicule,
contempt, or disgrace; or (3) tenddrijure one in his trade or professioid: (citing Richard v.
Gray, 62 So. 2d 597, 598 (Fla. 1953)).

True statements.e., statements that are not capabl®éeihg proved false, and statements
of pure opinion are protected from defation actions by the First Amendme8te, e.g.Keller
v. Miami Herald Publ'g Cq.778 F.2d 711, 717 (11th Cir. 1985). Whether the statement is one of
fact or opinion and whether a statamh of fact is susceptible tefamatory interpretation are ques-

tions of law for the courfortson v. Colangelo434 F. Supp. 2d 1369, 1378 (S.D. Fla. 2006).
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1. Falsity

“A false statemendf fact is thesine qua norfior recovery in a defamation actiotdalimark
Builders, Inc. vGaylord Broad. Cq.733 F.2d 1461, 1464 1fh Cir. 1984) (quotin@yrd v. Hustler
Magazine, InG.433 So. 2d 593, 59%la. 4th DCA 1983)) (interal quotation marks omittedee
also Milkovich v. Lorain Journal Cp497 U.S. 1, 23 (1990) (Brennah, dissenting) (“I agree with
the Court that . . . only statemettiat are capable of being proviadse are subject to liability under
state libel law.”);accord Fla. Med. Ctr., lo. v. N.Y. Post Cp568 So. 2d 454,58 (Fla. 4th DCA
1990). Falsity exists only if “the jlication is substantiy and materially fals, not justf it is
technically false.’'Smith v. Cuban Am. Nat'l Found.31 So. 2d 702, 7Q/Fla. 3d DCA 1999)see
also Masson v. New Yorker Magazine, %1 U.S. 496, 516 (1991¢xplaining that a flawed
assertion of fact is not actionable as long &s ‘isubstantial[ly] tru[e],” because the common law
of libel “overlooks minor inaccuracies”). The alleged false statement does not have to be “per-
fectly accurate” if the “gist” or th “sting” of the statement is trukgl. A “statement is not con-
sidered false unless it would haaelifferent effect on the mind of the reader from that which the
pleaded truth would have producedfasson 501 U.S. at 517 (citatioand internal quotation
marks omitted).

2. Pure Opinion

A statement is pure opinion, agmatter of law, “if the speaker states the facts on which
he bases Biopinion.”Lipsig v. Ramlawi760 So. 2d 170, 184 (Fla. 3d DCA 2000) (citkrgm
v. Tallahassee Democrat, Ind00 So. 2d 52, 57 (Fla. 1st DCA 1981) (holding that pure opinion
occurs “when the defendant makes a commestaies an opinion based on facts which are set
forth in the article or which are otherwise knowraegailable to the reader listener as a member
of the public”));see also Razner v. Wellington Reg’l Med. Ctr.,,I1887 So. 2d 437, 442 (Fla.

4th DCA 2002).
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3. Defamation by Implication

The Florida Supreme Court recently recognized the tort of defamation by implication.
Under this theory, the defendant may be hekpoasible for a defamatory implication if the
defendant “[1] juxtaposes a sertdacts so as to imply a defatoey connection between them, or
[2] creates a defamatory implication by omitting facteivs for Jesus, Inc. v. Rg@®97 So. 2d
1098, 1106 (Fla. 2008) (citation and internal gtion marks omitted). Defamation by implication
also “applies in circumstances whditerally true statements acenveyed in such a way as to
create a false impressiond. at 1108.

That said, “[a]ll of the proteitins of defamation law that aadforded to . . . private defend-
ants are . . . extended to the tort of defamation by implicatidnNotably, if a defendant creates
a defamatory implication by omitting facts—as Teralleges here—that defendant “may be held
responsible for the d@matory implicationunless it qualifies as an opinigneven though the
particular fact are correct.fd. (emphasis added). In other wordscause the language specifically
carves out an exception for opinigrilsthe Court determines thany of the Defendants’ state-
ments are in fact pure opinion, then the questiomhether the Defendants created a defamatory
implication by omitting facts from thWells Report is irrelevant.

[ll.  DISCUSSION

A. Statements and Omissions Pertang to the Blow-Up Doll Incident

Turner challenges two statements in the Defetsliaecitation of the blow-up doll incident:
(1) that he “participated in thaunting” of Player 1, Wells Repaat 20; and (2) that the incident
was “part of a pattern @busive, unprofessional behavior thdimately undermiad the offensive
line and hurt the teamjtl. at 21. He argues that each of thesgeshents is a false statement of
fact. He also alleges that the Defendanfamed him by implication by omitting “crucial infor-

mation” demonstrating that Turné&tid not . . . participate inrgy taunting, that Player 1 did not
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find anything Turner said or dig be abusive or offensive, atitht Turner said or did nothing
which, by any objective standard, was abesiv offensive.” Pl.’s Opp’n at 12.
1. “Participated in the Taunting”
a. Pure Opinion, Despite Allegedly Omitted Facts

It is well settled in Florida that “[clommeanty or opinion based ondts that are set forth
in the article or which are otherwise known or aJaéato the reader orsiener are not the stuff
of libel.” Rasmussen v. Colli€&nty. Publ'g Co. 946 So. 2d 567, 571 1& 2d DCA 2006) (citing
Hay v. Indep. Newspapers, Ind50 So. 2d 293, 295 (Fla. 2d DAA84)). “An important factor
in the process of analyzing a comment is uheiieing whether the speaker accurately presented
the underlying facts of the situation before makihe allegedly defamatory remarks. Where the
speaker or writer presents treefs at the same time he or gtiters independent commentary, a
finding of pure opiniorwill usually result.”Zambrano v. DevanesaA84 So. 2d 603, 606 (Fla.
4th DCA 1986Y. In Rasmusserfor example, Florida’s Second Dist Court of Apeal held that
editorials written in thé\aples Daily Newabout the controversy surrounding suspicions of self-
dealing and public corruption in the failed ctmstion of a golf resort in Naples were non-
actionable. The court found théte statements contained withimose editorials were based on
facts disclosed either in the articles themsetwem the extensive covage the newspaper had
afforded to the controversid.; see also Hay450 So. 2d at 295 (holdirigat statements contained

in an article referring to the plaintiff as a 6ak” and a “criminal” were based in part upon facts

2 The federal courts of appeal havetourally and consistently held similarigee, e.gPiccone v. Barte|s785 F.3d

766 (1st Cir. 2015) (holding that the defendant “fully disclagednon-defamatory facts about the confrontation
in a way that allowed [a third party] to form his ownpression. Accordingly, thdistrict court correctly con-

cluded that Defendant’s statements regarding his impression of Plaintiffs’ professionalism were not actionable

under defamation law”Chau v. Lewis771 F.3d 118, 129 (2d Cir. 2014) (“Pure opinion is a statement of opinion
which is accompanied by a recitation of the facts upoitiwit is based . . . .” (citation and internal quotation
marks omitted))Koly v. Enney269 F. App’x 861, 865 (11th Cir. 2008) (per curiam) (“[E]Jxprassiof ‘pure’
opinion (those based upon known or disclosed facts) arargaad virtually complete constitutional protection.”
(alteration in original) (citation and internal quotation marks omitted)).
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disclosed in the article and inmpaipon the fact that criminal alges had been filed against the

defendant, which was known by or régdvailable to the public).

Here, the facts upon which the Defendants deliemaking the challenged statement were

each laid out in the Report:

(1)
(2)

3)
(4)

(5)
(6)
(7)

(8)
9)

During Player 1's time with the Dglhins, Incognito, Jerry, and Pouncey often
called Player 1 homophobic slurs idemeaning tone. Wells Report at 19.

Incognito reportedly accused Playkrof performing oral sex on men and
urinating while sitting downld.

Incognito reportedly asked Playgr“[W]here’s your boyfriend?1d.

Incognito acknowledged that Player 1saspoken to in this matter “every
day from everybody, high frequencyd.

Incognito and others admitted that Incognito, Jerry, and Pouncey routinely
touched Player 1 in a mockingly suggee manner, including on his rear
end, while being taunted about his supposed homosexudlity.

Turner was aware of the runnifjgke” that Player 1 was gayd. at 20.

During the 2012 holiday season, Termgave every offensive linemamncept
Player 1 a female blow-up doll as a giét.

Turner gaveonly Player 1 a male blow-up dold.
Incognito and others reportétat this event transpirettl.

(10) When interviewed, the Defendants askedn€u if he gave Player 1 a male

blow-up doll. Turner relged, “I can’t remember.1d.

The Report concludes, based on these outlinesHawbne of which Turner disputes—that Player 1

was taunted by his teammates fomigagay and that, in giving a md&w-up doll only to Player 1,

Turner “participated in # taunting” of Player 1d. at 20.

Turner hones in on this phrase specificallyguamg that because he intended the gift of

the male blow-up doll as a joke, the Defendants’réissethat he “participated in the taunting” is

necessarily a false stateme fact. Turner, in essee, urges this Court took at this phrase in a

vacuum, uncoupled from the surrounding facts. But to make themration of whether a state-

ment is pure opinion, a court “must construe tlageshent in its totality, examining not merely a

particular phrase or sentence, but all of the warskd in the publication” and “must consider the
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context in which the statement was published and accord weight to cautionary terms used by the
person publishing the statemenitay, 450 So. 2d at 295 (citinigffo. Control Corp. v. Genesis
One Computer Corp611 F.2d 781 (9th Cir. 198®)ited with approval in Fron400 So. 2d at
57). Examining the Wells Report in its entiretye Bourt notes that it includes several overarching
cautionary statements, each of which would infamy reasonable reader that the conclusions con-
tained within were the Defendants’ opinions: “Téy@nions set forth inhe findings and conclu-
sions below and elsewhere in the Report are ow’;diMany of the questions raised by Jonathan
Martin’s departure from the Dolphins are nuash@nd complex, but the underlying facts are not
subject to great dispute. In our opinion, the dattrecord supports the following findings”; and
“The Report presents the independent opiniondrofWells and his colleagues.” Wells Report at
7,9, 52.

Construing the entire sectionwiged to the treatment of Pyl (contained on pages 19-
22 of the Wells Report), includindpe blow-up doll incident, in itsotality, it is obvious to the
Court that the Defendants presented the facts regaRiayer 1 and regard Turner at the same
time as they offered their independent commentary on those facts, which mandates the character-
ization of that commentary as pure opini@&ee Zambranot84 So. 2d at 60&ee also Colodny
v. Iverson, Yoakum, Papiano & Hat@86 F. Supp. 917 (M.D. FIa996) (finding, based dArom
andHay, that a defendant’s statement was opirbecause it “relie[d] upon several paragraphs
of detailed, disclosed factual assertions”). The kmen that Turner “participated in the taunting”
of Player 1 by gifting him and him alone a mblew-up doll flows diretly and logically from
the facts surrounding Player 1's treatment at theddaf his teammates and from the fact that
Turner himself was aware of the “joke” that RéayL was gay prior to purchasing the male blow-
up doll as a gift, none of which Turner disputes. The Defendants discovered these facts over the

course of a lengthy investigatiamd then recited them in a corapensive fashion in the Report.
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The notion that Turner, or any other reader fat thatter, might well com® a different conclu-
sion upon review on these facts does not mak®#iendants’ evaluatioof Turner’s acts any-
thing other than opiniorSee Spelson v. CBS, In681 F. Suppl1195, 1203 (N.D. Ill. 1984)
(finding alleged defamatory statements nonacbna/here the statements amounted to “no more
than an expression of opinion and commentary glédrom intensive investigations and stated
facts”; the challenged news broadcasts, which wenéy“critical of [the plaintiff]'s acts,” “clearly
present[ed] the facts from whithe opinions are derived and indoing, allow f@ the possibility
that an individual viewer codlreach a different cohssion regarding . . the subject of the
investigation”),aff'd, 757 F.2d 1291 (7th Cir. 1985).

Turner also argues that thef®edants omitted several factern this section of the Report:
(1) Turner did not give Playdr the male blow-up doll “astaunt regarding supposed homosex-
uality but as a tongue-in-cheek play on the that Player 1 notoriously had little success with
dating women,” Pl.’s Opp’n at 12 (citing Compl8%); (2) Player 1 described Turner as a “great
coach,” a “great man,” and a “great fathed,’(quoting Compl. I 86); (3) Player 1 did not perceive
Turner as participating in taunting or abusivedurt, “nor did anyone else (except perhaps Wells
apparently),”id.; (4) Dolphins players and coaches ‘fonmly contended that the joking and
taunting that occurred amongst Pbins players and coaches wast pervasive, excessive or
any different from what they had exparced in other football locker roomsg (citing Compl.
11 54, 59). Based on these omissidnsner contends that the Daftants’ recitation of facts was
incomplete and their assessment of the facts eveoneous because it “presented the gag as a
statement of fact that Turner engaged in derogatonduct” and, thus, the conclusion drawn from
these facts is not opiniokd.

In making this contention, Turner relies ostatement, originally@pearing in the Supreme

Court’s decision iMilkovich v. Lorain Journal Cothat “[e]ven if the speaker states the facts upon
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which he bases his opinion, if tholsets are either incagct or incomplete, or if his assessment
of them is erroneous, the statement may stifilyma false assertion déct.” 497 U.S. 1, 18-19
(1990)? Turner, ignoring the context surrounding that statement, seems to argue that because the
Defendants omitted the four facts recited ab®ikovich compels the conclusion that they neces-
sarily implied a false statement of fa€his is far too broad a readingMflkovich, as the critical
qguestion in that case was not whether a defenolaited facts or stated facts incorrectly, but
whether a published statement is objesdtiwerifiable as true or false.

In Milkovich, the plaintiff, Milkovich,a high school wrestling each, brought suit against
a newspaper, arguing that the newspaper had defamed him in an “opinion column” in its sports
section. The column containecdetiaccusation that Mibvich had perjured himself in testimony
to a state court concerning his role in an altercation at a wrestling meet between his team and an
opposing team, after he had previously given latiinfg testimony before the board of the Ohio
High School Athletic Associain (OHSAA). The challenged pagearead, “Anyone who attended
the meet . . . knows in his heart that Milkovich. lied at the hearing after . . . having given his
solemn oath to tell the truthldl. at 5. According to the Supren@ourt, the statement implied a
false assertion of fact, not because the newspapitted facts from the adie, but rather because
the article’s “clear impact” was that Milkovich hied, a connotation that was “sufficiently factual
to be susceptible of bajrproved true or falseld. at 21 (citation and internal quotation marks
omitted);see also id(“A determination whether petitioner lied this instance can be made on a
core of objective evidence by comparimgter alia, petitioner’'s testimony before the OHSAA
board with his subsequent tiesony before the trial court.”YSuzuki Motor Corp. v. Consumers

Union of U.S., In¢.330 F.3d 1110,117 (9th Cir. 2003) (explaimg that the logic behinMilkovich

®  The case from which Turner pulled this quote dirediyynson v. Clark484 F. Supp. 2d 1242, 1247 (M.D. Fla.
2007), citesMlilkovich as the source for the quote; Turner omitelinsors citation toMilkovich in his brief.
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“Is straightforward and unassailabMhen a publisher prints an pjn but doesn't state the basis
for it, the reader may infer a factual basis thasn’t exist. But when a publisher accurately dis-
closes the facts on whide bases his opinion, the readergamge for himself whether the factual
basis adequately supports theropn.” (citation omitted)).

The dispositive question Mlilkovich was not, as Turner seems to argue, simply whether
the author left out facts that may have pairttesl plaintiff in a more positive light, but rather
“whether a reasonable factfinderute conclude that the statememtsthe . . . column imply an
assertion that [he] perjured himself in a judicialqaeding,” which itself ian objectively verifiable
assertion. 497 U.S. at 2tf. Backes v. Miska186 S.W.3d 7, 14, 26-27 (XeCt. App. 2015) (find-
ing that the defendant’s statements on dermet posting including “[h]as anyone ever known
anyone with [the] disease/issue” of Munchemssyndrome-by-Proxy and “[i]f you have STRONG
suspicions . . . to whom do you turn them oweere not protected expressions of opinion but
were assertions of an objectivelyrii@ble fact that was defamatorye., whether the plaintiff
was committing medical child abuséyxon v. Paxson Commc’ns Cqrp36 So. 2d 1209, 1211
(Fla. 4th DCA 1999) (reversing ttiaourt’s order of dismissal afténolding that the defendants’
statements during a radio talk show broadtiaat the plaintiff was “a drug using homosexual

prostitute who accompanied [a male third partydteocial function . . . in exchange for money”

* A case from the D.C. Circuilankovic v. International Crisis Group93 F.3d 22 (D.C. Cir. 2010), also provides a
cogent example of the straightforward application ofMfiikovich rule. There, in 2003, the defendant nonprofit
organization released a report thati@$sed the deceleration of Serbian reforms that hadlyntigen spurred
by the assassination of the Serbiaim@rMinister. The defendants asserted that the financial institution owned by
the plaintiff (a Serbian businessman) had appeared |t @f frozen assets published by the U.S. Treasury
Departmenbecause osupport that the plaintiff had provided to the regime of former Serbian leader Slobodan
Milosevic. The plaintiff alleged that the assertion thatsupported Milosevic’s regime was defamatory, arguing
that the defendants had omitted from their report thetlfatta presidential Executive Order mandated that all
financial institutions organized or located in Serbia appeathat frozen assets list. As a result, the plaintiff's
company would appear automatigan the frozen assets ligtgardless of its relationshipo the Milosevic regime.
Based on this omission, the court held that the defietsl proposition was not based on true facts that were
accurately disclosed and therefore, undékovich, the proposition could not beasisified as opinion because it
“still impl[ied] a false assertion of factld. at 28. Similar tdMilkovich, the dispositive issue Fankovicwas that
the defendant’'s assertion (that the plaintiff's company appeaaretie frozen assetstlibecause the plaintiff
supported Milosevic) wasbjectively verifiableas true or false by reference to the Executive Order, not that the
defendants’ report merely omitted related facts.
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were not “mere opinions” but rather objeely verifiable statements of fact).

By contrast, the Defendants’ characterizatidnrurner giving the male blow-up doll to
Player 1 as “participat[ion] ithe taunting” of Player 1 isot objectively verifiable Whereas one
can determine with resort to empal proof whether a plaintiff parjed himself in a judicial pro-
ceeding, whether a governmental department regpp@tcertain fact, whegr a plaintiff was com-
mitting medical child abuser whether a plaintifivas a gay prostitute, thalgective assertion that
Turner’s purchase of the male blow-up doll for Player 1 constituted “participat[ion] in the taunt-
ing” of Player 1 is not “an articulation of an objectively verifiable eveMilkovich, 497 U.S. at
22 (citation and internal quotation marks omitted). Turner’s allegation that he intended the male
blow-up doll as a “gift” for Player 1 rather than‘taunt” is not capable dfeing proven true or
false, because an individual's state of mind atrqodar point in time “is not subject to empirical
proof.” Keller, 778 F.2d at 7. Irrespective of whether the Datiants omitted certain facts from
the ReportMilkovich does not disturb the Court’s conclusitrat this statement was the Defend-
ants’ opinion.

b. No “Positive Light” Facts Required

The Defendants are not required, Turner argues, to have included facts in the Report
that would have painted Turngr a more positive light becausiee facts they did include were
truthfully and accurately reported, and the omitests did not create a defamatory implication. In
Janklow v. Newsweek, In@59 F.2d 644 (8th Cir. 1985)anklow ), aff'd on reh’g en banc788
F.2d 1300 (8th Cir. 1986) (en bandafklow I}, a seminal case on this issue, the Eighth Circuit
held that an article about a foeen-year-old rape allegation agaitte plaintiff (the governor of
South Dakota) was not actionable. The plaintiff did not dispufalss the basic facts reported
by the defendant concerning the alleged rape: a young girl had made an allegation against him,

federal officials had found insuffiait evidence to prosecute, and several years later an Indian tribal
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court disbarred him on the basis of that alleyatHe claimed, however,dhhe was defamed by
the omission of several favoralfets from the article, including dh he had passed a lie detector
test and that federal authorities had called the rape allegations unfoldh@td47-48. The court
rejected the plaintiff's defamation claim asteed asked the court “to hold Newsweek liable for
omission of those additional facts that he bebeslgould have been pulbied, but whose omission
did not make what was published untrud.”at 648;see also Janklow,Il788 F.2d a1306 (“Courts
must be slow to intrude into the area of ed#abjudgment, not only with respect to choices of
words, but also with respect to inclusionsomomissions from news stories. Accounts of past
events are always selective, and under the Firstrdment the decision of what to select must
almost always be left to writers and edstdt is not the business of government.”).

Although theJanklowlitigation dealt specifically with eims of defamatio against a mag-
azine, its teachings are no less applicable heqgulisher need not ingtle facts in a report
simply because they reflect faxably on a subject; nor should that publisher feel coerced into
including such facts out of & of a defamation lawsui&ee Miami Herald Publ’'g Co. v. Tornillo
418 U.S. 241, 261 (1974) (Whit&, concurring) (“[It is an] elementary First Amendment proposi-
tion that government may not force a newspaperitd copy which, in itgournalistic discretion,
it chooses to leave on the newsroom floor.”). &l as the facts that a defendant reports are truth-
fully presented and hdid not omit facts so a® create a defamatory implication, the court’s
inquiry should go no furtheCompare, e.g.Martin v. Hearst Corp.777 F.3d 546, 553 (2d Cir.
2015) (“Reporting [the plaintiff]’s arrest without ampdate may not be as complete a story as [she]
would like, but it implies nothing fae about her. Accordingly, wejeet [the plaintiff]'s conten-
tion that the reports of harrest are defamatory because tfa#yto mention that the case against
her was eventually nolled.")ith, e.g, Gottwald v. BellamyNo. 11-0447, 2011 WL 2446856, at

*2-3 (M.D. Fla. June 15, 2011) (finding that the plaintiff stated a claim for defamation by impli-
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cation where statements on the defendants’ website listing prior cases in which the plaintiff was
accused of copyright infringement “strongly imptf]é that evidence of a pattern of copyright
infringement by the plaintiff existed “because thebgige omit[ted] the factthat the plaintiffs in

those cases public[ly] stated that [fhlaintiff] did not infringe their songs”).

Let us not forget, the Wells Bert concerned workplace misahuct in the Miami Dolphins
organization, especially as it reldt® the departure of Jonathanmitafrom the team. It was not a
report on Turner. The Defendants used their digsreti deciding not to include facts they deemed
not relevant to their investigation or its corsitins, including Ttner’s statements about other
teams’ locker rooms, Player 1's statement tiewviewed the male blow-up doll as a “joke,” or
Player 1's opinions of Turner as a coach or fatBee Perk v. Reader’s Digest As931 F.2d
408, 412 (6th Cir. 1991) (“[Publiste have no legal obligation togsent a balanced view of what
led up to [the publicized event].”). The law @éfamation is concerned with whether a publisher
reports a storyruthfully , not generously.

In sum, the Court finds that the Defendardshclusion that Turner participated in the
taunting of Player 1 by giving hia male blow-up doll is pure opinidhat is not capable of being
proven true or false, and isus not actionable as defamation.

2. “Abusive, Unprofessional Behavior”

The Court finds no merit in Turner’s allegatithat the Defendantsonclusion that the
blow-up doll incident was part of a “pattern diagive, unprofessional behavior” is a false statement
of fact. Numerous courts haveldhén various circumstances thaidefendant’s characterization of
a plaintiff's actions as “unprofessional” is nonactionable pure opiSes, e.gVarughese v. Mt.
Sinai Med. Ctr. No. 12-8812, 2015 WL 1499618, at *74 (\DY. Mar. 27, 2015) (“What [the
plaintiff] objects to are the characizations of her work as ‘uatisfactory,” ‘unprofessional’ and

‘substandard.” But these are matterpinion, not actionable assertion$ fact.” (emphasis in
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original)); Freiburger v. TimmermarNo. 13-8174, 2014 WB423068, at *5 (N.DLIl. Oct. 23,
2014) (statement that a counter-plaintiff “has hesdithe situation] iran extremely unprofessional
manner” was an opinion that couldtmve rise to a defamation clainBijccone v. Bartels40 F.
Supp. 3d 198, 210 (D. Mass. 2014) (statement tapldantiffs were “mprofessional” was “un-
ambiguously [an] expression[] of opiniongff'd, 785 F.3d 766 (1st Cir. 201%jehn v. Stein

No. 12-6554, 2013 WL 1789718, at *3 (N.D. Cal. Apr. 26, 2013) (“[E]xtrdgnmeappropriate’
and ‘unprofessional’ are expressions of opinemd thus not actionable [as defamationa)peal
filed, No. 14-15104 (9th Cir. Jan. 13, 201HK)anjarres v. Nalco Cg.No. 09-4689, 2010 WL
918072, at *3-4 (N.D. Ill. Mar. 9, 2010) (findingahthe defendants’ alleged statements that the
plaintiff was “unprofessional” and “incopetent” were “nonactionable opinions”).

While the Defendants’ statemehtt Turner’s behavior, alongith the behavior of several
other players and coaches, was unprofessional “mighteflect the same conclusion that other
individuals would reach when cadsring [the plaintiff]'s behaxar, . . . they are clearly not
provably false.Hupp v. Sasse#90 S.E.2d 880, 887 (W. Va. 1997) (per curiam). Turner has not
offered any support for his conten that the Defendants’ statent that his behavior was “un-
professional” is a false statement of fact. In lighthis, the Court joins these courts from across
the country in concluding that sustatements are nonactionable opinion.

Furthermore, the Defendantsharacterization of the vamis taunting incidents as
“abusive . . . behavior” is also pure opinion. Defendants disclosed true facts at the same time
they provided their independent commentary @nititident, and their judgment that the blow-up
doll incident, along with the other incidents, was “abusive” is not an objectively verifiable state-
ment.See Glaze v. Marcug29 P.2d 342, 344 (Ct. App. Ariz986) (finding defendant’s state-

ment that plaintiff's behavior was “unprofessidrinsubordinate and abusive” was pure opinion).

* * *
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Accordingly, the Defendants’ motion to dismiss Turner’s defamation claims, to the extent
those claims rely on any of the statementsnoissions in the Wells Repasurrounding the blow-
up doll incident, is granted.

B. Statements and Omissions Panting to the “Judas Code”

1. No False Statements of Fact

In his Complaint, Turner alleges that the Wé&lsport falsely states that he “establish[ed]
a ‘Judas Code™ and that “thiscfional ‘code’ prevented Martifrom reporting the ‘abuse’ to
which he was allegedly subjected by his teamayat@ompl. 1 91-92. Regding the fine system,
the Report states, in relevant part:

The NFL permits players to establishaaled “kangaroo courts” under certain
conditions; for example, any money they collect must be put to a common team-
oriented purpose, such as a post-segsmrty. Around the beginning of the 2013
seasonthe Dolphins offensive lineme established such a systemnd began to
impose fines on each other for a variety of trivial offenses . . . . Incognito and
Pouncey, as the leaders on the line, impaesady of the fines, but other linemen
also proposed penalties. The fine boolswéen maintained by Incognito . . . .

Sometimes, a fine would be levied ofireman for acting like a “Judas,” meaning
a traitor or snitch. For example, if &h Turner, while wating game footage,
criticized a lineman for missing an assignmemd that player pointed out that his
teammate was actually at fault, that glaynight be labeled a “Judas,” which could
result in a fine. Multiple offensive limeen were familiar with the “Judas” concept
and told us that it had been referencedigtussions with Coach Turner. When we
interviewed Turner, however, he denigtbwing what the term “Judas” meant in
the context of the Dolphins offensive linde said, “I've neveheard ‘Judas fine’
in my room,” and denied hearing any atheferences to “Judas” in the offensive
line room. He also denied lecturing pttg on the meaning of the term. The evi-
dence shows, however, that Turner was avedithe “Judas” concept, and that he
discussed its meaning withnumber of linemen, evaxplaining how the biblical
Judas had betrayed Jesus Christ and so became a “snitch.” Further, Coach Mosley
informed us that it had been Turner whtvoduced the idea of the “Judas fine” to
the offensive linemen.

Wells Report at 121-22 (emphasis adjdé&Regarding Martin, it states:

Martin interpreted the “Judas fines” a@pt as confirming that “snitching” was
contrary to the team ethic. He saiattlit discouraged h from complaining to
anyone in the Dolphins organization abthé conduct of hiskrammates. . . .

We accept that the fear of being labele@@tch” or a “Judas” played a role in
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Martin’s decision not to report abuse ritchis teammates. Mat believed that
going to his coaches or othauthority figures meantgking ostracism or even
retaliation from hidellow teammates.

Id. at 122, 38.

The Court finds there is no falstatement of fact here sapport a claim of defamation.
Although courts are directed to apte plaintiff's allegations as true in ruling on a motion to
dismiss, they arenfot boundto accept the truth of general allegations in a complaint where they
are contradicted by specific factual details in attached exhiMistiel v. NYP Holdings, Inc816
F.3d 686, 707 (11th Ci2016) (emphasis added). Turnerkegation that the Defendants falsely
stated that he “established” thedas Code is directly contradidtby the Report, which states
explicitly that the NFL permitplayers not coaches, to establish these fine systems and that the
Dolphinsplayers not Turner, “established such a system” in 2013 and usateitalia, to punish
other players who broke the “rule” regarding snitching. Wells Report atsE2lalso idat 37
(“The Dolphins offensive line dorced this general prohibith [against snitching] witkheir own
peculiar rule—the so-called ‘Judas’odle, which was buttressed by imposition of fines.”
(citation omitted)). His argument that the Defemida'inserted” an “unsubstantiated conjecture”
in the Report that Turner “operated the fine systdth’s Opp’n at 14, alsdalls flat, given that
the Report makes no claim that Turner operatadaintained the fine system and actually states
that Incognito and Pouncey imposed many of thedfiand that Incognito maintained the record
of fines imposed.

Moreover, Turner’'s allegation that the Defendants falsely stated that the Judas Code “pre-
vented” Martin from reporting thabuse is likewise directlyontradicted by the Report, which
states that Martin believed that “snitching” wasitary to the team ethic and that being labeled a
“snitch” or a “Judas” @yed a role in Martin’s decisiomot to report abuse. Wells Repaitt

122, 38;see also idat 37 (“Martin claimed that there is a general code in football against ‘snitch-
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ing’ on fellow players and that heddhis best to honor that rule.lj.is clear from the Report that
the Defendants credit Martin’s feaf being labeled as a snitch esntributing to his failure to
report the abuse to his coaches, not thatittdas Code prevented him from doing so.

2. No Defamation by Implicatian through Juxtaposition of Facts

Turner also contends that the Defendantséigl juxtapose[ed] facts about Turner’s occa-
sional use of the term ‘Judas’ withe offensive line’s fine system,” which resulted in the defama-
tory implication that Turner “created and emphasized a ‘Judas code’ against snitching and, further,
that it was an important factor in Martin nofirige forthcoming with théf'eam about his sensitivi-
ties.” Pl.'s Opp’n at 14.But Turner provides no authority to support his argument that the Defend-
ants strategically juxtaposed facts to defdnmme by reporting (1) that Tmer was aware of the
player-created fine system, (2) that he had ocnafly used the word “Judas,” (3) that Martin
interpreted the concept tdudas fines” as confirming th#te team discougged snitching, and
(4) that Martin was in part discouraged freomplaining about his teammates’ conduct based on
fear of being labeled a snitch.

A review of applicable case law establisheat ttlaims based on a false juxtaposition of
facts must rely on more than a “tortdrand extreme” readingf select factsiNelson v. Associated
Press, Inc.667 F. Supp. 1468, 1477.[5 Fla. 1987) (citing/alentine v. CBS, Inc698 F.2d 430,
432 (11th Cir. 1983)), and must depend on “a reddenaerson’s perception of the entirety of a
publication and not merely on individual statementsifner v. KTRK Television, In38 S.W.3d
103, 115 (Tex. 2000). First, i@rane v. Arizona Republi®72 F.2d 1511 (9th Cir. 1992), a news-
paper published an article about an ongoingstigation by a congressional committee and the

Department of Justice into alleged corruption by plaintiffs Henderson and Crane, the then-

® Turner admits in the Complaint that he did occasionasigd the word “Judas” in coaching the offensive line

“to describe situations in which one of his players trarsfieresponsibility for an on-field error to another player.”
Compl. 1 96.
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current and former heads of the Justice Department’'s Los Angeles Organized Crime and Racket-
eering Strike Force, respectively. The allegatioas fpawned this investigation originated from
an incarcerated felon enrolled in the fedleviiness protection program named Jerry Vann, who
had previously served as a witness in numesogsessful Strike Force investigations and prose-
cutions. The relevant portion of the article read as follows:

Crane said he and Henderson talked about the allegations, the House request for

an investigation and the Justice Department probe of them. He said Henderson told
him Van[n] is “a kook.”

Henderson, however, tolthe Republitie was not aware that specific allegations
have been made against him, Crane orsthi&e force, that héad not talked to
Crane about them and that he did notvkileat the House committee had requested
an investigation by the Justice Department.

“This is all news to me,” he said.

Id. at 1522. The newspaper did not dispute that tbensistency in these statements was attributa-
ble to the fact that the reporter spoke witmtierson nearly two monttzefore he spoke with
Crane, and Henderson and Crane had conferre@ imtidrim. The Ninth Circuit agreed with the
plaintiffs that, by juxtaposing the statements in this way, placing a discussion of the later interview
prior to the discussion of the earlier interviemhile providing no explartaon for the direct con-
tradiction between the two inddals’ statements, the newspaper “falsely conveyed the message
that either Crane or Henderson lied to the reportér.”

Second, irMcBride v. Merrell Dow & Pharmaceuticals In¢Z17 F.2d 1460, 1465 (D.C.
Cir. 1983), the plaintiff, Dr. William McBride, eesearch physician withxpertise inthe study of
congenital abnormalities, testified as an expert witness in a highly publicized civil lawsuit in which
the plaintiffs sued Merrell Dow alleging that the anti-nausea medication Bendectin caused birth
defects. In light of the early controversy oBendectin, the FDA held hearings in September
1980, during which they heard testimony from fouthad expert witnessesjcluding McBride,

who had testified for thplaintiffs in the civil suit. An article irBciencemagazine entitled “How
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Safe Is Bendectin?” discussed the imegs and included the following passage:
[The experts’] data, saiscientists who attended tineeeting, were hardly con-
vincing. [An] FDA panel member . . . iglathat “As far as’'m concerned, the

purpose of the hearing was to objectivelgwithe scientific data. None of these
people brought anything oth#han special pleading.”

These expert witnesses included WillidoBride . . . who was paid $5,000 a day
to testify in Orlando. In contrast, [Mell Dow] pays witnesses $250 to $500 a day,
and the most it has ever paid is $1,000 a day.

Id. at 1462. The D.C. Circuit held that the juxtapositof the true statement that McBride received
$5000 per day for his expert testiny on behalf of the civil platiffs alongside the also-true
statement that Merrell Dow paid a much lowerount for expert testimony could, sufficiently to
withstand a motion to dismiss, support the ingplieefamatory meaning that the plaintiffs’ case
“was so weak they had to pay that much to ggtexpert to testify, and hence that Dr. McBride’s
testimony was for saleld. at 1465.

None of Turner’s allegationsegarding the Defendants’aséments in the Wells Report
vis-a-vis the fine system or the “Judas” conan closely approximate the direct contradiction
at issue irCraneor the stark juxtaposition of objectively true statements at issdeRBmnide See
also, e.g.Golden Bear Distrib. Sys. dfex., Inc. v. Chase Revel, In¢08 F.2d 944948 (5th Cir.
1983) (“The basis of the libel lies in the juxtapios of truthful statements about one company
with truthful statements about the illegal operatiohan independent company of the same name
located in a different state.”3pbrogation on other grounds recaged in Hillerv. Mfrs. Prod.
Research Grp. of N. Am., In&9 F.3d 1514 (5th Cir. 1995hadle v. Nexstar Broad. Grp., Inc.
No. 13-2169, 2014 WB590003, at *5 (M.D. Paluly 21, 2014) (denyingotion to dismiss where
news broadcast’s statemetitat viewers “looking to sell goldr silver” should “watch out for some
scam artists out there,” juxtaposed with its repgrthat “detectives say [the plaintiff] operated his
jewelry buying business without a lifor more than a month” cougjive rise to the implication

that the plaintiff not only allowelis license to lapse but that he@abperated a “shady business”).
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“A statement is not defamatory unless the ‘gistthe ‘sting’ of the statement is defama-
tory.” Rubin 271 F.3d at 1306. And “[t]he gist of anyatment within a publication . . . is found
only by reference to the entire contextd” The gist of the Wells Repbis the findings and con-
clusions pertaining to Jonathan Martin’s decismieave the Miami Dolphins under allegations of
bullying and harassment from his teammates. The Report’s statements regarding the “Judas Code,”
boiled down, reflect that (1) the offensive liastablished a fine system; (2) the players fined
each other for a wide variety cdasons; (3) a player might be called a “Judas” in Turner’s pres-
ence and fined if he blamed another teammatéiton-field mistakes; (4) Turner occasionally
used the term “Judas” in his coaching; (5) Mairtierpreted the fact that players fined each other
for “being a ‘Judas’™ as supporting his own comsatun that “snitching” on a teammate was looked
down upon; and (6) Martin was, in part basedtos interpretation, discouraged from reporting
abuse to authority figures. Viewirtgis recitation of the fine system as a whole, it is clear that
Turner puts undue emphasis on thetfthat his name is included in the discussion of the system
and alongside mentions of the “Judas” teB®eWells Report at 121 No reasonable person’s per-
ception of the entirety of this discussion woblel that the Defendants defamed Turner by juxta-
posing factsSee Turner38 S.W.3d at 115.

The Court is hard-pressed to discerratdirguably defamatory statement caddsonably
follow from the facts about the fine systemtbe “Judas” concept. The Court does not accept
Turner’s “tortured and extreme” interpretation that the Defendants somehow implied that Turner

7w

“created,” “established,” or “emphasized” the finestgyn, in direct contradiction to the Report’s
actual text, which fully attributethe creation, establishment, and emphasis of the fine system to

the Dolphins players. The same goes for Turnet&rpretation that the Defendants implied that

® A not-insignificant portion of that text is dedicatedatoecitation of Turner's statements that he did not know

what “Judas” meant, that he had never heard of “Judas fines,” that he had never heard any references to “Judas,”
or that he never lectured playerstbe meaning of the term, each of whiblwrner contradicts in the Complaint.
SeeCompl. 11 96-99.
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he imposed fines for snitching, e Report makes clear that only filayersimposed fines, or
that he established a “Judas Code” againgthling, as the Report spifically states thatlartin
believed that the rule against snitching was a “general code” thateghehnaoughout profes-
sional football.

Finally, Turner argues that tli¥efendants, “[ijn referencing ¢éh'Judas Code’ . . . , omitted
pertinent information,” namely, that he reachedtoutlartin following Martin’s failure to attend
team workouts in May 2013, encouraged Martirexplain what bothered him, and brought Mar-
tin’s struggles to management’s attention. PlL{gp@ at 15. It is confusing what precisely this
“omitted pertinent information” ha® do at all with the Defendantdiscussion of the fine system,
but, regardless, as Turner adnmitshe same sentence of his brief, the Defendants included each of
these facts in the Repoltl. Turner’s contention that defamation is somehow implied by the fact
that the Defendants, as he piitsgrudgingly placed” these factsriiother, unrelated sections of
the Report,” is specious at bdst. The Defendants thoroughly outlinedch of Turner’s claimed

“omitted” facts fewer than ten pages prior to their discussion of the fine sy3i@mer does not

" The passage, in full, reads as follows:

On Monday and Tuesday, May 6 and 7, Martin stayed home and did not report to voluntary off-season
workouts.As a result, Coach Turner reached out to hirand on May 7, Martin agreed to meet with
Turner at the Dolphins training facility. Martin afddirner provided largely similar accounts of this
meeting.

Martin said that at the outset, he told Coach Turner that he was upset and that he was thinking about
whether he should leave football. At first Martin was relatively tight-lipped and vague, attributing his
absence to unspecified personal issuesTbuter pressed him, believing that something was seriously
wrong. Specifically, Turner asked if Martin was experiencing suicidal thoughtsnd Martin responded

by describing to Coach Turner his contemplation of suicide in January.

Martin then began to open up, telling Turner abositistory of self-diagnosed depression. In response,
Turner told Martin that he should not take football so seriously, and he encouraged Martin to be
happy that he was making a lot of money. Turn&liso asked if Martin’s mental state was related
to being named starting left tackle, and he asked if Martin did not want to play football anymore.
Martin said “no” to both question.urner probed other personal and family areas, but felt that
Martin did not articulate a concrete reason for his depression.

According to Martin, he told Turner that he hatkiaty about football in a general sense, but he inten-
tionally did not tell Turner that he was depressed because of the @érgdignhis teammates and his
inability to confront them, which he viewed as a personal flaw. When we asked Martin why he had not
disclosed his view that he was being harassed by gbhie teammates, Martin told us that his reluctance
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get to dictate where in the Report the Defendants should have included positive statements about
him. As stated above, “[t]he gist of any statement within a publicatiors.found only by refer-

ence to the entire contexRubin 271 F.3d at 1308 his Court will not bok at only a few select
passages on a few select pageexifthat Turner believes supfhis claim and ignore the broader

context of the Report.

The Court concludethat none of the statements iretWells Report regarding the fine
system, the “Judas” concept, or Martin's decisidased thereon could give rise to any claim of
defamation by Turner. Aa result, the motion to dismiss ther@uglaint, to the etent it alleges
claims based on these statements or omissions, is granted.

C. Statements and Omissions Pentaig to Insulting Comments
about Martin’s Sister

Turner next argues that the feadants’ conclusion that Tuenheard insulting comments
made to Martin about his sister and did not st@pbehavior is defamatory. Turner contends that
the Defendants “omitted facts relating to thisdiimy’ which would have tally undermined their
false conclusion, therebgreating the false impssion that Turner kme about inappropriate
behavior but failed to do artyihg to stop it.” Pl.’s Opp’n at5. The Court disagrees.

On page 44 of the Report, under the hea@ethes the Defendants wrote:

Martin claimed that both of his offigive line coaches, Turner and Mosleyer-
heard some of the raunchy commerdbout his sister .... According to both

to talk about his teammates’ conduct stemmed from what he perceived to be a “code” in prbfessiona
football that a player should not “snitch” on his teammates. He maintained that he was not fully candid
with Coach Turner because he did not want to break this code anddaeadid not wa to jeopardize

his ability to continue to play football by revealing the current severity of his depression.

Coach Turner promptly reported to @ah Philbin on his talk with Martin. Martin then met with
Coach Philbin and discussed his depression and related mental health issues. This conversation lasted
approximately 20 to 30 minutes. Coach Philbin told Martin that the team would get him.help.

[W]e commend Coach Turner—he took Martin’'s disapg@rance seriously, pushed Martin to discuss
his depression and promptly reported the information to Coach Philbin.

Wells Report at 112-15 (emphases added).
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Martin and Incognitp Turner neither jmed nor criticizedthe harsh language.
Also, both Martin and Incognito saidety thought Turner was a good coach. . . .
Ultimately, . . . both Martirand Incognito agreed th#te bulk of the insulting
comments were not made in front of Turnand Mosley, and both players were
uncertain to what extent their coachagyrappreciated the nature of the conduct
at issue.

Wells Report at 44 (emphasis added). Omtind page and as part of this sam€dache%section,
the Defendants wrote:

Based on the entire record, we find tBaiaches Turner and Mosley weestainly

aware of somef the insulting commentslirected to Martin by Incognito, Jerry[,]

and Pouncey, although we cannot determimefti extent of that awareness and

whether they had any appreciation of hlowtful this language was to Martin. It
is undisputed that these coacheser sought to sp the behavior.

Id. at 45 (emphasis added).

Turner argues that the Defendants knew tleatwas not aware ahost of what they
deemed ‘insulting comments’ but failed to menttbrs fact when in the Report they criticized
Turner for failing to do anything to stop thenfl.’s Opp’n at 16 (quing Wells Report at 44).
The Court is baffled by Turner’'s argument. The®&¢ clearly states that Turner was aware of only
someof these comments based on Martin and Incogndiaims that Turner overheard some of
the comments. Turner acknowledgleat he was “not aware of mbsif the comments, necessarily
conceding that he was, in faatiware of some of the commenid. Therefore, the Defendants
omitted no facts which rendered the Reportiglings about these comments defamatory.

Turner then reiterates his argument, previoaslyanced during the discussion of the blow-
up doll incident, that the Defendants failed to ribigt former and current Dolphins players and
coaches told the Defendants that the Dolphinsdloobom was the “exact same” as all other foot-
ball locker rooms in which these players and beadhad been. Pl.’s Opp’n at 16 (citing Compl.
11 22, 54, 59, 105-06But, just as before, thiSourt will not hold the Diendants “liable for omis-
sion of those additionahtts that [the plaintiff] believes shiduhave been published, but whose

omission did not make what was published untrdatiklow | 759 F.2dat 648. The Defendants
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used their discretion inegiding not to include fastthey deemed not relevao the investigation
or conclusions regarding workplace miscartda the Miami Dolphins organizatioBee Perk931
F.2d at 412. It is not the @Qd’s place to interfere.

Turner’s reliance oriottwald v. BellamyNo. 11-0447, 2011 WL 2446856 (M.D. Fla.
June 15, 2011), ithis contexis misplaced. As previously mentioned, that case involved a publi-
cation by the defendants on their website that liatggattern” of previougopyright infringement
cases against the plaintiff. But that publication alsutted the fact that the plaintiffs in those other
cases had publicly stated that thettwaldplaintiff did not infringetheir songs. The defendants’
implication that the plaintiff héh previously infringed these copghts was an objectively verifi-
able statement of fact, and the omitted facts thretisproved the defendants’ implied false state-
ment.See idat *2-3. Here, Turner’s allegation thiie Defendants impliedly “viewed” him “as
acting inappropriately” by taking no action aftexcoming aware of the insulting comments, Pl.’s
Opp’n at 16, is nonactionable besa the implication, even if trues pure opinion. Accounts of
the environment in otherdaens’ locker rooms, whictihe Defendants rightfullghose not to include,
cannot prove or disprove the Defendants’ inglginion that Turner acted inappropriately.

Accordingly, the motion to disiss the Complaint, to the extent it brings claims based on
these statements and omissions, is granted.

D. Statements and Omissions PertainingTorner's Text Messages to Martin

Finally, the Court turns to the statements and omissions regarding the text messages Turner
sent to Martin in early November 20138he challenged statementsiire Report read as follows:

When he sent these messages, Turner khat\Martin had left the team unexpect-

edly, had hospitalizedimself in connectiomvith a mental healtibondition and that

Martin had previously struggled witkerious psychological problems and had

contemplated suicide. We accept that Turner may have believed in good faith that
Incognito was being unfairly attacked byetmedia, but he should have realized

8  This text message conversation has been reproduced in the factual resiigtigrat subsection 1.C.4.
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that it was inappropriate to send suchkt tmessages to an emotionally troubled
player. We find that these text message#lartin demonstrated poor judgment
on Coach Turner’s part. . . .

Turner sent these text messages to iMadmowing that Maih had hospitalized
himself in connection wittla mental health condition, and in the face of public
reports indicating that Martin’s emotidneondition may have been a reaction to
his teammates’ bullyingnd abusive behavior.

Wells Report at 47, 135.

Turner sent text messagesMartin (who undisputdgl he knew was “entmnally troubled”
at the time he departed the teathat 47) that told him tanter alia, “DO THE RIGHT THING.
NOW.”, and continued to send slani messages after Martin tdhilm he was advised not to issue
a statement. The Defendants concluded thatitigvior was “inappropriate” and “demonstrated
poor judgment.’ld.

The Court previously found that the Defendaotsclusion that Turner’s behavior pertain-
ing to the blow-up doll incident vgd'unprofessional” was pure opinioBee supr&ection III.A.2.
For the same reasons discussed in that analysi§dtrt finds that the Dendants’ conclusion in
this context is also naationable pure opinion.

Turner again argues in the®ntext, based ostensibly ddilkovich, that the Defendants
defamed him by implication, this time by “knawvgly omit[ing]” facts regeding the “context of
Turner’s communications to MartinPl.’s Opp’n at 17. But, athe Defendants accurately point
out, each of Turner’s purportedly “omittetiicts actually appears in the Report.

First, Turner claims that the “Defendants omitted material facts from their discussion of
these text messages, including the extremelyectetationship between Martin and Incognito,
described by several pless as ‘best friends.Td. (citing Compl. § 68). But the Report directly
addresses Martin’s friendship with Incogni8eeWells Report at 36 (“Martin agreed that he had
developed a friendship ebrts with Incognito.”)jd. at 88 (“An intriguingand central aspect of

the Martin/Incognito story is that they both egd that they developed an increasingly close
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friendship during the 2012 seasonit), at 89 (“[M]any of the Dolphinglayers told us that they
thought Incognitavas Martin’s best friend on the teamatlthe two appeareidseparable, and
that they had often been overhean the locker room discusg recent social activities or mak-
ing plans to spend timegether after practice.”).

Second, Turner argues that the Defendant$tednthat he “understood that Martin was
receiving pressure from others not to suppacbgmito and, in good faith, believed that Martin
wanted to put out a statement supportingfhend. But the Defendants quoted the same text
message from Martin that Turner himself quoteshis allegation: “Codt. | want to put out a
statement. Believe me | do. This thing has beesuch a huge story somehow. But I've been
advised not to... And I'm not suppex to text anyone either cuz last time | responded to a team-
mate (Richie) | was intentionally manipulatadd the conversation wammediately forwarded
to a reporter.” Wks Report at 47.

And third, Turner asserts thtéite “Defendants also ignored tineir discussin of the text
messages that Turner had been proactive ingrio help Martin overcome his reticence to dis-
cuss his suicidal thoughts andget the help he needed, andltzcted unwaveringly to support
and assist Martin. Turner clegrtared about Martin’s mentalealth.” Pl.’s Opp’n at 18. The
Court has already reproduced in fulktReport’s recitation of these facdege supranote 7 (quoting
Wells Report at 112-15), including the Defendarstatement that they “commend[ed] Coach
Turner” for “tfaking] Martin’s disappearance sausly,” for “push[ing] Martin to discuss his
depression,” and for “promptly pert[ing] the information to Co&cPhilbin.” Wells Report at 115.

To the extent Turner takes issue with the plamet of these favorable facts, or argues that
they should have been iterated or reiteratedgdide the discussion of the text message conver-
sation, that argument falls flat. The Court, as istnhas considered the full context in which the

Defendants’ statements regarding the text ngessavere made, which includes consideration of
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the positive facts pertaining to Turner’'s conctanMartin’s well-being, and not just Turner’s
cherry-picked passages. Upon this consideration, the Court’s conclusion is unchanged: the Defend-
ants’ statements that Turner’'s behavior in thiance was “inapprofte” or “unprofessional’
are nonactionable opinion. As a riésthe motion to dismss the Complaint, tthe extent it brings
claims based on these statements or omissions, is granted.
IV.  CONCLUSION

The Court has addressed each of the Complaint’s allegations of defamatory statements
contained within the Wells Repaahd has concluded that nonetloé challenged statements are
actionable as defamation. The Court has alsoleded that no juxtaposition or omission of facts
gives rise to a claim for defam@an by implication. The Court therefore need not analyze the
arguments regarding the Defendants’ supposed mental state or whether their statements are pro-
tected by qualified privilege.

Accordingly, it iSORDERED AND ADJUDGED that the Defendants’ Motion to Dismiss
[ECF No. 25] isGRANTED. The Plaintiff's Complaint [ECF No. 1] BISMISSED WITH
PREJUDICE.

This action iISCLOSED.

DONE AND ORDERED in Chambers at Miami, Flafa, this 29th day of July, 2016.

vy A

DARRIN P. GAYLES
UNITED STATESDI CT JUDGE
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