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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:15-cv-21826-KMM

SYDNEY CHARLES,

Plaintiff,
V.
DEUTSCHE BANK NATIONAL TRUST
COMPANY AS TRUSTEE IN TRUST FOR
REGISTERED HOLDERS OF LONG BEACH
MORTGAGE LOAN TRUST 2006-7 ASSET-
BACKED CERTIFICATES SERIES 2006-7 and
SELECT PORTFOLIO SERVICING, INC.,

Defendants.

ORDER GRANTING IN PART DEFE NDANTS' MOTION TO DISMISS

This cause is before the Court on thetidio to Dismiss [D.E. 12] of Defendants
Deutsche Bank National Trust Company as Tweuste Trust for Registered Holders of Long
Beach Mortgage Loan Trust 2006-7 Asset-Backedtificates Series 2006-7(“Deutsche Bank”)
and Select Portfolio Servitg, Inc. (“SPS,” and togeén with Deutsche Bank, the
“Defendants”). For the reasons explained below, the motion is granted.

l. BACKGROUND

This action arises from the alleged failweDefendant Deutsche Bank, the owner of a
mortgage on the Plaintiff's ref@nce, and Defendant SPS, thevieer of that mortgage, to
comply with the Truth in Lending Act, 15 U.S.C. 8§ 166t seq (“TILA”); the Real Estate

Settlement Procedures Act, 12 U.S.C § 2@dlseq (“RESPA”); the Fair Debt Collection
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Practices Act, 15 U.S.C. § 169 seq (“FDCPA"); and the Florida Consumer Collection
Practices Act, Fla. Stat. § 559.86seq (“FCCPA”). [D.E. 1 1 1].

The Complaint alleges as follows. The Plaintiff obtained a loan in the original principal
amount of $250,750, which was secured by a gage on the Plaintiff's residence (the
“Property”). [D.E. 1-6 at 14-32]. The Plaintdefaulted on the Loan. Upon default, Deutsche
Bank filed a foreclosure acti@gainst the Plaintiff.

After taking over the servicing of the mortgage, SPS hired a third-party, Safeguard
Properties, LLC (“Safeguard”), to perform inspeas on the Property. [D.E. 1 1 47]. Safeguard
charged SPS $12 per inspection, and SPS in twarget the Plaintiff $1%or each inspection.

[Id. T 48-50]. According to the Plaintiff, the riksnuas an unlawful overcharge of $3 to the
mortgage loan for each inspien, which then accrued unlawfulterest at the note rateld]
52].

The Plaintiff sent SPS a request for infotima (“RFI”). One ofthe requests was for
“[c]opies of all propertyinspection reports for the mortgage loan identified herein during the last
six (6) months, the digital photographs associatgd each report, thenvoice associated with
each report, and proof of payment of each invoicéd” { 43]. Dissatisfied with the information
received, the Plaintiff sent SPS a follow-up requekt.  57]. SPS responded that “[sJome of
the documents requested will not be provided ay tire not specific to the servicing of the
mortgage or are projetary . . .."” [d. T 61].

After not receiving the documentation reqeestthe Plaintiff filed this action. The
Plaintiff alleges that the Defendants violated (1) the TILA by failing to provide an accurate

payoff statement upon request; (2) the RESPA ingato provide a suffiient and adequate



response to the RFI; and (3) the FDCPA BQLCPA through their illgal profit scheme. Idl. 9
79-112].
I. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, a complaint must contain sufficient factual
matter to “state a claim to reli¢iat is plausible on its face.Ashcroft v. Iqbgl 556 U.S. 662,
678 (2009) (quotindgell Atlantic Corp. v. Twomblg50 U.S. 544, 570 (2007)). It must also
contain enough facts to suggest the required elements of a cause of &¢stin.v. Fla. Int'l
Univ., 495 F.3d 1289, 1302 (11th Cir. 2007). “[C]orsduy allegations, unwarranted deductions
of fact or legal conclusions masqueraglias facts will not prevent dismissalOxford Asset
Mgmt., Ltd. v. Jaharis®297 F.3d 1182, 1188 (11th Cir. 2002). The purpose of this requirement is
“to give the defendant fair tioe of what the claim is anthe grounds upon which it restsld.
When considering a motion to dismiss, the courstnaccept all of the plaiiff's allegations as
true in determining whether the plafhthas stated a claim for relief.Hishon v. King &
Spalding 467 U.S. 69, 73 (1984).

II. DISCUSSION

The Defendants move to dismiss this @ctivith prejudice undeRule 12(b)(6). The
Defendants argue that they are entitled to disalibecause the Plaintiff failed to comply with
the mortgage’s pre-suit notice aodre provisions before commaeng this action. The Plaintiff
counters that his claims are not barred becélisthe Defendants’ pre-suit argument is outside
the four corners of the Complaiahd, at best, is an affirmativkefense to this action; and (2)
SPS is not entitled to enforce the notice an@ guovision as a non-g§ to the mortgage.

In support of dismissal, the Defendargly on paragraph 20 of the mortgage:

Neither Borrower nor Lender may commengen, or be joined to any judicial

action (as either an individual litigant orm@ember of a class) that arises from the
other party's actions pursuawot this Security Instrument or that alleges that the
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other party has breached any provision @fany duty owed by reason of, this
Security Instrument, until such Borrower Lender has notified the other party
(with such notice given in compliance withe requirementsf Section 15) of
such alleged breach and afforded the offaty hereto a reasonable period after
the giving of such notice tiake corrective action.

[D.E. 1-6 at 29]. The Defendantsaintain that because the Plaintiff fails to allege that he
provided notice of the impropenspection fees before filinguit, the Complaint should be
dismissed.

The notice and cure provision of a mortgéges a plaintiff's claims where it “applies by
its terms to [the] action.”St. Breux v. U.S. Bank, Nat. Ass31,9 F. Supp. 2d 1371 (S.D. Fla.
2013);see also Telecom lItalia, SyAWholesale Telecom Cor248 F.3d 1109, 1116 (11th Cir.
2001) (holding that a claim “relatde” a contract when “the disppe occurs as a fairly direct
result of the performance of contractual dutiesThus, to determine whether the notice and cure
provisions of the mortgage baigtaction, the Court must deciddnether the aabn “arises from
the [Defendants’] actions pursuant to [the rtgage],” or if the Defendants “breached any
provision of, or any duty owelay reason of” the mortgage.

The Court finds that mortgage’s pre-suit netend cure provisions ply in this case.
The Plaintiff alleges that he was unlawfulbyercharged for each property inspection. This
alleged scheme, together witretDefendants’ failure to complyith the Plaintiff's RFI, which
sought information relating to the schemernie the basis of this action. The property
inspections, then, are at the heart of the Pfifi;tsuit. In that way, the Plaintiff's claims
directly implicate paragraph 9 d¢ie mortgage, which authorizes the Defendants to inspect the
Property. [D.E. 1-6 at 24] @horizing the Defendants’ t6do and pay for whatever is
reasonable or appropriate to @t the Lender’snterests in the Propgriand rights under [the
mortgage], including protecting and/assessing the value thfe Property. . . )" Indeed, but-for

paragraph 9 of the mortgage, the Defendantsldvnot have inspected the Property. Thus,
4



regardless of the causes of action alleged, Rlantiff’'s claims are based entirely on the
mortgage, arising from conduct done pursuanth® mortgage. Acconagly, the Plaintiff's
failure to provide notice and an opportunity teervequires dismissal of the Complaint.

Several courts have reached this same concluSee, e.gHill v. Nationstar Mortgage
LLC, No. 1560106-CIV, 2015 WL 44780§%.D. Fla. July 6, 2015) (granting servicer's motion
to dismiss based on no#i and cure provisiongee alsd\iyaz v. Bank of AmNo. 1:10cv796,
2011 WL 63655, at *2 (E.D. Va. Jan. 3, 2011) (gragnsummary judgment in mortgage lender’s
favor on plaintiff's National Housing Act cla pursuant to an identical notice and cure
provision on the groundsdh*“all of plaintiff's allegations arose from @e@ns taken pursuant to
the Deed of Trust”);Johnson v. Countrywidelome Loans, Inc.No. 1:10cv1018, 2010 WL
5138392, at *2 (E.D. Va. Dec. 10, 2010) (grantogfendant’s motion to dismiss plaintiff's
TILA, RESPA, FDCPA, and Fair Credit ReportingtAtaims pursuant to an identical notice and
cure provision on the grounds thatl‘@ef Plaintiff's allegations ase from actions taken pursuant
to the Deed of Trust.”). So, for example, Hill v. Nationstar Mortgage LLCa case with

strikingly similar facts, a group of homeownersight a class action agairssloan sevicer and

its affiliate alleging that the homeowners, whose mortgage loans were in default, were

wrongfully charged for excessively frequeand unnecessary property inspectiohd. at *1.
Relying on mortgage provisionsglentical to the ones in thisase, the court dismissed the
homeowners’ complainttd.

the Plaintiffs’ allegations of chargingd much for each inspection, of inspecting

too frequently, and of inggting without reason to do swe all based upon their
contentions that Defendants violatedrd&ggaph 9 of the nrtgage contracts,
which grant Defendants the right to “dadapay for whatever is reasonable or
appropriate to protect the Lender's intesastthe Property andghts under [the
mortgage agreement] including protegti and/or assessing the value of the
Property . . ..” Thus, regardless of the cause of actions alleged, the Homeowners’
claims are entirely based on their mortgagetracts, specifically Paragraph 9 . . .



. Accordingly, the Homeowmg' failure to provide nate and an opportunity to
cure requires dismissal withopitejudice of their claims.

Id. at *3.

The Court rejects the Plaintiff’'s argumenathhe Defendants’ pre-suit notice argument is
outside the four corners of the @plaint. In general, if thelistrict court considers matters
outside the pleadings in adjediing a Rule 12(b)jémotion, the motion igonverted into a
motion for summary judgmentTrustmark Ins. Co. v. ESLU, In@299 F.3d 1265, 1267 (11th
Cir. 2002);see alsd~ed. R. Civ. P. 12(d). However, “[a] copy of a written instrument that is an
exhibit to a pleading is a part tfe pleading for all purposes,h@d may be considered in ruling
on a Rule 12(b)(6) motion “if it is central to the plaintiff's claims and is undisputed in terms of
authenticity.” Sheppard v. Bank of Am., NA42 F. App’x 789, 790-91 (11th Cir. 2013)
(internal citations omitted). Here, the mortgage was attached to the Complaint; it underlies and
is therefore central to the Pl&ifis claims; and its authenticitis undisputed. Hence the Court
is well within its right to onsider the mortgage without comireg the Defendants’ motion to
dismiss into a motion for summary judgmerfiee, e.g.id. at 791 (“In addressing the Bank
Defendants’ Rule 12(b)(6) motion gldistrict court’'s consideratiasf the documents attached to
the Complaint—in particular, Sheppard’s ungend promissory note (Note) and an April 2008
notice regarding changes to her interest eaté repayment amount (Notice)—did not convert
the Bank Defendants’ motion to dismiss intmation for summary judgment, as both the Note
and Notice were central to Sheppard's cleamd their authenticity was undisputed.”).

The Court also rejects the Ritff's contention that SPS, asnon-party to the mortgage,
cannot enforce the mortgage’s pre-suit notiog @ure provision. Té Plaintiff relies orHamid

v. Ocwen Loan Servicing, LL.Glo. 13-62821-ClV, 2014 WL 766659 (S.D. Fla. Feb. 26, 2014),



where the court refused to allow a non-party iservto enforce the jury trial waiver in a
mortgage:
Specifically, Plaintiff argues that bews Defendant Ocwen is a non-party the
Mortgage, it cannot enforce the Waiveethin. Plaintiff pants to two similar
cases in support of his argant. In both of these aotis, the District Court for
the Southern District of Florida enforced a jury-trial waiver contained in a
mortgage against the lender, but refuseeriforce said waiver against the loan
servicer. In each case, the District Court found that the loan servicers could not
enforce the jury trial waivers becauseyhwere non-parties to the mortgages.
The Court agrees and wiltherefore, deny Defenda Ocwen Loan Servicing,
LLC’s, Motion To Strike Jury Trial Demand . . . .

Id. at *1 (internal citations omitted). Butamid and the cases it relies, are distinguishable.
As the court inHamilton v. Sheridan Healthcorp, IndNo. 13-62008-CIV, 2014 WL 537343
(S.D. Fla. Feb. 11, 2014), explained:

Generally, only parties to a contract nmeyforce its jury trial waiver. However,

an exception to the rule exists for theeaty of a party to a contract. Where a

principal has signed a contract containegiry waiver clause, its employees and

agents may also enforce the waiver witbamel to claims arising from acts taken
within the scope of theemployment or agency.

Id. at *3 (internal citations omitted). Here, like Hramilton the Plaintiff alleges that SPS was
hired to service the loan owned by Deuts&amk, and that SPS is an employee and agent of
Deutsche Bank. [D.E. 1 1Y 15-16, 74]. The Compla replete with allegations that SPS
performed the property inspections, respondedheo Plaintiff's RFI, and issued the payoff
statement in the course of this agency relationship.HReilton then, since SPS would be able
to enforce the mortgage’s jury trial waiveiven its relationship with Deutsche Bahky
extension, SPS can also enforce thetgame’s notice and cure provision.

At least one other court inithdistrict has allowed a mgage servicer, like SPS, to

enforce the notice and cure provision of a mortga§ee Hill 2015 WL 4478061 (discussed

YIn fact, currently pending before the Courttie Defendants’ Motiorio Strike Plaintiff's
Demand for Jury Trial, where SPS, together id#utsche Bank, seek to enforce the mortgage’s
jury trial waiver povision. [D.E. 22].



above). Other courts, moreover, have permittedices to enforce other mortgage provisions.
See, e.g.Ferraro v. Wells Fargo N.A.No. 2:13-CV-632-FTM38, 2013 WL 5357109, at *1
(M.D. Fla. Sept. 24, 2013) (finding that juryatr waiver provision applied despite uncertainty
whether defendant was semicor owner of loan)Paschette v. Wells Fargo Bank, N.Alo.
6:11—cv—442-0rl-31 GJK, 2011 WL 2470314, at *4-50MFla. June 21, 2011) (finding that
servicer could assert the juryal waiver provision in an acn involving allegel TILA, RESPA,
and FCCPA violations).

In sum, because the Plaintiff fails to gkecompliance with the mortgage’s pre-suit
notice and cure requirements, the Court must dismiss this case.

V. CONCLUSION

For the foregoing reasons, it is ordered adfudged that the Defendants’ Motion to
Dismiss [D.E. 12] is granted part. Although the Defendants requdsmissal of this case with
prejudice, the Court will disiss it without prejudice.

The Clerk of Court is instructed to cloi@s case. All pending motions, if any, are
denied as moot.

Done and ordered in Chambers at Miami, Florida, this day of March, 2016.

WW Kevin Michael Moore
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K. MICHAEL MOORE
CHIEF UNITED STATES DISTRICT JUDGE

C: Counsel of record



