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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-cv-62324-GAYLES

QUINTON L. McGIRT,
Plaintiff,

V.

BROWARD COLLEGE; LINDA A. WOOD,
individually and in her official capacity;
CITY OF CORAL SPRINGS; and
ANTHONY PUSTIZZI, individually and
in hisofficial capacity,

Defendants.

ORDER

THIS CAUSE comesbefore the Court otwo motions:DefendantDistrict Board of
Trustees of Broward College, Florida’s (“Broward Collegé/ption to Dismiss Counts Il and
VI of Plaintiff's Amended Complaint [ECF No. 38] and Defendant City of Comlri§s’ (the
“City”) Motion to Dismiss Counts Ill and VII [ECF No. 42lhe Court has carefully considered
the Amended Complaint, the partiésiefs, and the applicable law, and is otherwise fully advised
in the premises. For the reasons that follow, Broward College’s motion shall bedgramart
and denied in part, and the City’s motion shall be denied.
l. BACKGROUND

This is the Court’s seoa review of Plaintiff Quinton L. McGirt’s allegations in this liig
tion. See McGirt v. Broward ColINo. 1562324, 2016 WL 1161093 (S.D. Fla. Mar. 23, 2016).
McGirt alleges several claims against the Defendants arising from his erpusiothe lice

academyoperated by Broward Collegadfrom the subsequent termination of hesnployment

! “Broward College,” named in the Complaint as a Defendant, is not @mppapty to this suifThe District Board

of Trustees of Broward College, Floridathe governing entity with the power to sue or be sBeeMcGirt v.
Broward Coll, No. 1562324, 2016 WL 1161093, at *1 n.1 (S.D. Fla. Mar. 23, 2016).
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with the City of Coral Springs Police Department.

A. Factual Allegations

According to tke allegations in thémended ComplaintMcGirt, a thirtytwo-yearold
African American man, was employed during the relevant tpeeod by the City of Coral
Springs Police Department (the “Police DepartmemMGirt has a Bachelor's Degree in @
inal Justice from Florida Atlantic University, am has resided in Coral Springs, Florida, for
eighteen yearsAm. Compl. § 3During his employment with the Police Departmasta Traffic
Accident Investigator/Police Service Aftbm January 2012 to December 2018, received
numerous awards and commendatioas well as positive performance reviews. {1 89. In
December 2013, the Police Department promoted McGirt to Law Enfertefnainee and spe
soredhim to begin training to become a police offider.q 12.

In January 2014VicGirt matriculatedat thelnstitute ofPublic Safety (the “Police Aca
emy”) operated by Defendant Broward Collet § 13. Over thdollowing monthsthree sep-
rate “incident% occurred which together culminated in McGirt’s expulsion from the PolicedAca
emyand the termination of his employment with the C8geid. Y 15, 1720. First, when an
instructor was addressing the class regarding the potential liability oegit police officers,
McGirt uttered the name of a physically fit cadet in the class as dgoKel5.The instructor re-
rimanded McGirt for being “disruptiveld. He alsotold McGirt that he had received a phone call
from the Cityduringwhich someone told hirtihatMcGirt “did not belong in the Police Academy.”
Id. Secondduring a physical training sessi@nother cadetlordan Futchaggressively confronted
McGirt, but McGirt did not respondd. § 17.Futch later admitted to initiating that incideld.
Third, McGirt was accused of disrupting the class by making a comment duriegkatbat two
female cadets perceived to be sexual in naldr§. 18.After he made this comment, another cadet,

Nieves, made a gesture simulating an oral seXxcadticGirt, rather than Nieves, wascused of



making the sexual hand gestul@. { 20. Following this incident, Defendant Linda Wood, the
Dean ofBroward College, recommended that McGirt be removed frorRdhee Academyid.

On March 28, 2014, Defendant Anthony Pustizzi, the C®}igef of Police, recommended
to the City that McGirt's employmentith the Police Departmentte terminated based on his
removal from the Police Academig. § 21. The City placed McGirt on leave with pay pending
further notice, andlVood ultimately expelighim from the Police Acaduay. Id. § 22.While McGirt
was on leave, City police officers took statements of several cadets whéiedeNieves as the
person who made the sexual gestudey 23.Nieves, aftelhearing of the accusati@yainst
McGirt for his own actionadmitted to making the gesturé. § 25.Nievesremained in the Police
Academy receiving only a written reprimand, and even then aftr graduatingrom the Acal-
emy. Id.

On April 4, 2014, the City sent McGirt a termination letter based on tlwemaend-
tions of Pustizzi and Woodd. { 32. The letter also indicated that McGirt was entitled to a pre
termination informal hearing, which McGirt electedctanveneld. That informal hearing took
place ten days later at the office of the City Manager; the decision to terminatelvedd. kap
133. On August 29, 2014, at a formal hearing regarding McGirt's termination, a hearimgy offic
alsoupheld the decision to termiteald. I 42;see alsAm. Compl. Ex. G.

Prior to that formal hearing, on April 17, 2014, McGirt, through coumsatie a written
public records requesf Broward Collegeseekingo inspect and copy several records pertaining
to his tenure at the Policgcademy.Am. Compl.{ 41;see alscAm. Compl. Ex. F. In response
to this request, Broward College produced severigiit pages of documensm. Compl. § 41.
Two months later, McGirt, again through counsel, made a written public records reqthest of
City, seekinginter alia, Nieves’s disciplinary record#d. I 39;see alscCompl. Ex. D.The City

responded to the requgstit its responsdid not includeNieves’s disciplinary records or audiotapes



of witness statementdm. Compl. { 39McGirt alsodiscovered that the City had producea-do
uments that wereesponsive to his request of Broward College but which Broward Cottsdie
did not produceld.

After his termination was upheld at the formal hearig@Girt filed a charge of racial
discrimindgion with the Equal Employment Opportunity Commission (“EEOC”) against the City
and Broward Collegdd. 1 47. On August 14, 2015, the EEOC issiMadirt right-to-sue letters
for both the City and Broward Collede. 1 48 see alscAm. Compl. Ex. H.

B. Procedural History

McGirt filed a Complaint in this Court on November 3, 20BEF No. 1] In it, he asserted
seven claims: race discrimination in violation of Title VII of the Civil RigAtg of 1964, 42
U.S.C. 82000eet seq. against the City (Count I) and Broward College (Count Il); due process
and equal protection violations against the City and Pustizzi (Count lll)pizang to commit
due process and equal protection violations against Wood and Pustizzi (Count 1V)pnvsoHti
Florida’s Public Records Act, Fla. Stat. 8§ 119e@keq,. against the City (Count V) and Broward
College (Count VI); and defamation against the City (Count VII). He soughard¢ory and
injunctive relief in several forms against various Defendants, as svelimpensatory and punitive
damages against all Defendants.

Broward College and Dean Wood filed a motion to dismiss on November 25, 2015 [ECF
No. 10], and the City and Pustizzi filed a motion to dismiss on December 15,EX0ESNo. 20].

On March 23, 2016, this Court granted the Defendants’ motions in part on several gESCiRds
No. 30} McGirt agreed that the Defendants’ motions to dismiss should be granted asite Cou
I, 111, IV, and VII, as headmittedlyfailed to allege sufficient facts to state a claWithin that
same opposition brief that he admitted his claims were deficient, he requestedolamend to

sufficiently state his claims. But because McGirt did not file a motion for leave todaraed



because “his request for leave to amend [was] secotal&ig responses in opposition, he ha[d]
not attached a copy of the proposed amendment, and he hapdfiaently set forth the Sor
stance of his amendment,” the Court denied his request and dismissed these claoigvgt
udice.McGirt, 2016 WL 1161093, at *3The Courtgranted the City’s and Broward College’s
motions to dismiss the Florida Public Records Act claims in Counts V and VI, tigspeand
denied the City’s motion to dismiss the Title VII claim in Cour@de idat *4-5.

On April 5,2016,McGirt filed an unopposed motion for leave to amenddumplaint,
with the proposed amended complaint atta¢&€zF No. 35], and the Court granteuin that leave
on April 7th [ECF No. 36].McGirt filed his Amended Complaint on May®B[ECF No. 37],
which, notably, included a new Count Il alleging a Title VI claim againsiMrd College—
replacing the dismissed Title VII claim.

Broward College filed a motion to dismiss on Mdly lcCF No. 38]. It seeks dismissal of
the new Title VI claim (Count Il) anthe Florida Public Records Act claim (Count VI). The City
filed its motion to dismiss on May #4[ECF No. 42]. It seeks dismissal of the municipability
claim (Count Ill) and the defamation claim (Count VII).

. LEGAL STANDARD

To survive a motion to dismiss brought pursuant to Federal Rule of CivtleBure
12(b)(6), a claim'must contain sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its fac¢emeaning that it must contain “factual content that alldves t
court to draw the reasonable inference that the defendant is liable for theduistcalleged.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb)y650 U.S. 544, 570
(2007). While a court must accept wglleaded factual allegations as true, “conclusory aleg
tions . . . are not entitled to an assumption of ttlggal conclusions must be supported by factual

allegations.”’Randall v. Scoft610 F.3d 701, 7020 (11th Cir. 2010). “[T]he pleadings arenco



struedbroadly,”Levine v. World Fin. Network Nat’'| Bap#37 F.3d 1118, 1120 (11th Cir. 2006),
and the allegations in the complaint are viewed in the light most favorable to the pBiskitp

v. Ross Earle & Bonan, P.,A817 F.3d 1268, 1270 (11th Cir. 2016). At bottom, the question is
not whether the claimariwill ultimately prevail . . . but whether his complaint [is] sufficient to
cross the federal coustthreshold.’Skinner v. Switzeb62 U.S. 521, 530 (2011).

1. DISCUSSION

A. Consent to Dismissal of Count |1 and Request for Leave to Amend

At the outset, the Court finds itself in familiar territory, with McGiriceagain agreeing
that a motion to dismiss should be grartad this instance, Broward College’s motion to dismiss
the Title VI claim—because he recognizes that he has failed to allege sufficient facts to state a
plausible claimBut again, instead of filing a motion for leave to file an amended complaint, he
consents to dismissal in his opposition while simultaneously requesting leaveridrascan-
plaint. McGirt attempts taloud the issue by criticizing Broward College’s “quilt work tEneents
that areallegedly required in order to state a valid Title VI cldiRl.’s Broward Cdlege Opp’n
at 3 yet on the same pagéthis brief, McGirt concedes the three elements required to statela val
Title VI claim,” and concedes that he has not alleged two of those three elements.

In requesting leave to amend Ipisevious complaint in order to bring a claim against
BrowardCollege under Title VI, McGirt wrote: “Plaintiff has a viable claagainst [Broward
College] under Title VI of the Civil Rights Act (‘Title VJ; which prohibits federally funded qr
grams, such as [Broward College], from discriminating on the basis of rac@mrah@rigin.”

[ECF No. 24 at 3]But, five monthsafter making that assertiome hadailed to evenallege facts

2 Those elements beir(@) that he defendant received federal funds;t{@jtthe plaintiff was denied participation

in a federally funded program, or that any such denial was based daittigfs race, color, or national origin;
and (3)thatthe plaintiff is “the intended beneficiary of, an applicant for, or &gieant in a federally funded g+
gram.” Azteca Enters., Inc. v. Dallas Area Rapid Tran3it F. App’x 893 (5th Cir. 20025ee also Mack v. City
of High Springs468 F. App’x 3 (11th Cir. 2012).



to support a mere prima facie case. In denying McGQertgiest, this Court stated:
If McGirt is so willing to agree with the Defendants that several of his claims are
deficient as currently pled, the Court questions why he did not immediddeiy
amended complaint to correct these deficiencies (as he would have been permitted
to do wnder[Fed. R. Civ. P.JL5(a)(1)) rather than filing opposition briefs contai
ing these requests, which led to the Defendants expending time and resources to
draft and file reply briefs, and which ultimately leadsthe Court expending its

own time and resources to rule on motions that he agrees, in large part, should be
granted.

McGirt, 2016 WL 1161093, at *3. Nothing has changed betilesnnstancandthis one McGirt
has filed another complaird,defendanthasmoved to dismiss a claim, and McGirt leageed that
the motion should be granted and requests leave to amend.

The purpose of a motion to dismiss is to test the facial sufficiency of a cotplaiiro
teach a plaintiff how to draft onMcGirt should not be relying on the Defendants to iregthim
as to the requirements of a claim so that he can then use those instructions as@toasesk
leave.The Court may have beenore charitable in granting McGirt’s latBled motion for leave
to file hisfirst amended complainbut McGirt’s (andhis counsel’'spactions since then haverbo
dered on dilatoryln the overwhelming majority afasesa plaintiff whose unopposed motion
for leave to amengthat he filedwith the proposed amended complaattached)s granted will
almost instantlyile that amendedomplaint But McGirt did not file hisAmended Complaint until
four weeks after the Court granted his motion. And now that Broward Collegedvasl todis-
miss thatAmended ©mplaint,McGirt againasks theCourt to grant him leave to amend hisnzo
plaint within his opposition to Broward Collegaisotion to dismiss.

“The Eleventh Circuit has held that a district court acts well within its authority i§4t di
misseswith preudice [claims] in a case where, asrbg‘the plaintiff fail[s] to attach the proposed
amendment or set forth the substance of the proposed amendment’ but rather inciietpsetie

for leave to amend in a memorandum filed in opposition to the defendant’s motion to dmamniss



complaint.” TepperBarak v. JM Auto, In¢.No. 1661876, 2016 W16082358 at *3 (S.D. Fla.

Oct. 18, 2016) (quotindJnited States ex rel. Atkins v. Mcinted70 F.3d 1350, 1362 (11th Cir.
2006)). Discovery in this case is closed and the trial date (cursatftyr April 2017) draws ever
closer. With that in mind, the Court will not squandeliitsted time and resources on a third
iteration of the complaint(presumably) third round of Rule 12(b)(6) motion practice, and
(potentially a third request for leave to amend based on that motion practice. Accordingly,Browar
College’s motion to dismisSount Ilis granted, and the claim is dismissed with prejudice

B. Municipal Liability Claim Against the City (Count I11)

A city’s liability under Section 1983 may not be based on the doctrine of respondeat sup
rior. Monell v. Dep’t of Soc. Sery136 U.S. 658, 694 (1978). Instead;ity is liable “only for
acts for which the [city] is actually responsible” and only when the cioffecial policy” causes
a constitutional violationMarsh v. Butler County268 F.3d 1014, 1027 (11th Cir. 2001) (en banc);
see also Monelid36 U.S. at 69410 state a Section 1983 claim against a municipal entity, /& plai
tiff must “identify a municipal ‘policy’ or ‘custom’ that caused [his] injurgbld v. City of Miami
151 F.3d 1346, 1350 (11th Cir. 1998) (citations and internal quotation marks onhtt€aiyt,
therefore, has two methods by which to establish thesGuyficy: “identify either (1) an officially
promulgated City] policy or (2) an unofficial custom or practice of the [City] shown tigtothe
repeated acts of a final policy maker for the [Cit@rech v. Clayton County835 F.3d 1326, 1329
(11th Cir. 2@3). Because a city rarely will have an officially adopted polfgyesmitting a part-
ular constitutional violation, most plaintiflsMcGirt included—must show that the City has a
custom or practice of permitting the constitutional violation and tha€ityés custom or pre-
tice is “the moving force [behind] the constitutional violatiolul’at 1330 (citations and internal

guotation marks omitted).



1 Policy

McGirt argues that he has sufficiently alleged the existence of an uncoosatyiolicy
becawse he has included Pustizzi, the City’s Chief of Police, as a Defendant intibis ‘44|
municipal official who has ‘final policymaking authority’ in a certain areahefcity’s business
may by his or her action subject the government to 8 1983 liability when the challetigad a
falls within that authority.Brown v. City of Fort LauderdaJé23 F.2d 1474, 1480 (11th Cir.
1991).McGirt alleges that Pustizzi received several emails from other caeetsying Nieves
as the person who made the inappropriate hand gesture, not McGRydbizizi stillproceeded
to recommendhatthe CityterminateMcGirt's employmentHe argues that because Pustizzi, as
Chief of Police, has “final policyaking authority” for the City, his actions implicate the City
under Section 1983.

McGirt is incorrect. As the City notes, “[f]inal policymaking authority oeeparticular
subject area does not vest in an official whose decisions in the area are subgctitgful adnm-
istrative review.”Scala v. City of Winter Payk16 F.3d 1396, 1401 (11th Cir. 199Pustizzi did
not have “final policymaking authority” when it came to McGirt's enyphent because, as McGirt
alleged, he merelyecommended McGirt’ s termination.SeeAm. Compl. I 32. Wood recommended
McGirt's termination as well;the Citysent atermination lettebased on those recommendations
and indicated that McGirt was entitled to a-peamination informal hearing. Thakearing took
place at tk office of the City Manageturing which the decision to terminate him was uphBhd
decision to terminate was further reviewed (and again upheld) at a foamagheur months later.

When a municipal officer’s decision is “subject to meaningful adstrative review” and
a superior “has the authority to veto [a] recommendation” made by that muroffical, the
municipal officer “[i]s not a final policymaker that can subject the entity to83 X8Bunicipal la-

bility.” Doe v. Sch. Bd604 F.3d 12481265 (11th Cir. 2010Pustizzi’s “authority to make a mere



recommendation to a superior, which that superior is free to accept or reject, degaatetto
the final authority to make [City] policyld. Therefore, the City may not be subjected to mpalc
liability under Section 1983 based on the single act by Pustizzi of recommendig’ Mterm-
nation

2. Custom

“To prove Section 1983 liability based on custom, a plaintiff must establish a walkspre
practice that, although not authorized by written law or express muniai@l,ps ‘so permanent
and well settled as to constitute a custom or usage with the force of Baawiih v. City of Fort
Lauderdale 923 F.2d 1474, 1481 (11th Cir. 1991) (quotity of St. Louis v. Praprotnjki85
U.S. 112, 127 (1988)) (citation and internal quotation marks omitBed):[tjhe mere mention
of policy, practice, or custom is not enough, for a plaintiff must do something marsithgly
allege that such an official policy [or custom] exist&rdrade v. Miami Dade CountiNo. 09
23220, 2011 WL 4345665, at *8 (S.D. Fla. Sept. 16, 2011). McGirt's allegations do not rise to this
level, as they focus only on his individual circumstances rathemdsmibinga widespread pre:
tice on the City’s part.

That said, the Court does find that McGirt has stated a claim for municipal liabgitg ba
on a ratification theory. Under this theory, the City, “by actively endorsiragpproving the ao-
duct of its employees or officials, may be held responédrlé.” Garvie v. City of Fort Walton
Beach 366 F.3d 1186, 1189 (11@ir. 2004) (citation and internal quotation marks omitted). For
a plaintiff to state &ection 1983 claim against the City based on this theory, he “musnhdemo
strate that local govenment policymakers had an opportunity to review the subordinateis dec
sion and agreed with both the decision and the decision’s hdsi&itation and internal quotation
marks omited). According to the Amended Complaint, the City’s Administrative Pdliefines

and provides examples of “misconduct,” “serious misconduct,” ancefagfunlawful misconduct.”

10



Am. Compl. 1 67. The City’s stated reason for terminating McGirt's employmastthat he
“engaged in repeated serious misconduct,” but, taking McGirt's allegationseadié did not
commit serious misconduct as defined by the Administrative Policy. The Citdidlsmt provide
McGirt with notice of his alleged misconduct, nor did it impose progressiegtine, also as
required by the Admimsitrative Policy. McGirfurthercontends that the hearings at which his
termination was upheld were not provided in a “meaningful mantiexrpre-terminationhearing
was held weeks before the Cagncluded its investigation into the incideraad the opinion of
the hearing officer following the petgrmination hearing did not discuss the issues presented, the
witnesses’ testimony, or the reasons supplied to support termindti§rés.

The Court can reasonably infer, based on the allegations prdsémat dinal policy-
makerfor the Cityhad an opportunity to review tliecision to terminate McGirt's employment
and agreed with the decision and its basfficienty to withstand the City’s motion on this ground
Accordingly, theCity’s motion to dismiss Count Il is denied.

C. Public Records Act Claim Against Broward College (Count VI)

In the Amended Complaint, McGirt identifies four documents that the City prodoced i
response to his public records request that Broward College dgrathice.SeeAm. Compl.

1 89; see also idEx. |. He alleges that this results in a violation of the Florida Public Records
Act and that Broward College’s failure to comply with the Astibjects [Broward College] to
penalties set forth under Fla. Statl .10,”and entitlehim to costs and attorneys’ fees under
Fla. Stat. § 119.12.

As thisCourt previouly explained:

Florida’s Public Records Act provides that “[i]t is the policy of [the Svételorida]

that all state, county, and municipal records are open for personal inspection and

copying by any person. Providing access to public records is theotiech

agency.” Fla. Stat. 8 119.01. The Act further provides that “[i]f a civil action is
filed agairst an agency to enforce the provisions of this chapter and if the court

11



determines that such agency unlawfully refused to permit a public record to be
inspected or copied, the court shall assess and award, against the agpaoy r

ble, the reasonable dssof enforcement including reasonable attorney’s fdds.”
§119.12.

McGirt, 2016 WL 1161093, at4: Upon consideration, the Court finds thatGirt’s factual ale-
gationsaresufficientto survive a motion to dismiss. Broward College’s arguments ornisgus
(both on substantive and subjacatter jurisdiction grounds) would be more appropriately
dressed at summary judgment with the benefit of a fully developed recorddidhgtprBroward
College’s motion to dismiss Count VI is denied.

D. Defamation Claim Against the City (Count VI1)

Finally, McGirt's defamation claim against the City arises from the allegation that the
City preventedhim from obtaining employment for which he was qualified at five different law
erforcement agencies because he Vitasminated due to serious misconduct related to work.”
Am. Compl. 11 987. And in one specific instance, McGirt alleges that the City “affirmativel
spokeunkind things” about him to the human resources department at the Palm BeawaReqgi
Juwenile Detention Center and refused to provide backup documentation of McGirt’s alleged
negative employment historyld.  98.

On this issuethe Court finds instructive the decision oteurt in the Middle District of
Florida inShober v. Town of Ft. Myers Beaethich also involved defamation claim brought
against a Floridanunicipality:

In Florida, “executive officials afjovernment are absolutely privileged as to defam

tory publications made in connection with the performance of the dutiegand r

sponsibilities of their office[.McNayr v. Kelly 184 So2d 428, 433 (FIal966).

The privilege attaches to all statements “however false or malicious orrhatHy

vated the statement may bédauser v. Urchisin231 So. 2d 6, 8 (Fla. 1970)

Petinent here, “[i]f a city official has absolute immunity against claims fda-de

mation, then the city cannot be liable for defamatitrere the liability against the

City is premised on respondeat superitd€dina v. City of HialeahNo. 0220957,

2003 WL 1562281, at *2 (S.D. Fla. Mar. 24, 20Q&8itation omitted);see also
Murphy v. City of AventuraNo. 0820603, 2008 WL 4540055, at *5 n.3 (S.D. Fla.

12



Oct. 10, 2008)stating the city would not be liable for defamation if the defendant
city manager was found to possess absolute immunity (citation omitean v.
Knowles 185 So.2d 194, 196 (Fla. 4th DCA 1966)The alleged liabilityof the

city is based solely on the doctrine of respondeat superior. Exoneration of the city
manager necessarily requires the exoneration of his employer, yref Ganford.”
(citation omitted)).

Defendant declares, without explanation, that it enjoyasbaolute privilege to the
defamation claim under the above principl&od. # 25 at b Defendant, however,
overlooks the basic principle thekxecutive official®njoy the absolute privilege.
See e.g., City of Miami v. Wardlpd03 So2d 414, 416 (FIal981)(finding that

a police officer enjoyed an absolute privilege in making slanderous statements
about plaintiff to a police captain in another citgnsmore v. City of Boca Raton

368 So. 2d 945, 948 (Fla. 4th DCA 197Bnding a city manager enjoglean abs-

lute privilege in disclosing his reasons for discharging the plaintiff). dvessight

is important because Plaintiff sues only Defendant, a municipal corporatiber, r
than an executive fifial. As it stands, Defendarst’absolute privilege hinges on
whether the executive official who allegedly defamed Plaintiff acted within the
orbit of his employment duties and responsibilities. Defendant offers no argument
on this point, and the Court declines to devise arguments on its behalf.

No. 130857,2014 WL 6469881, at *d (M.D. Fla. Nov. 17, 2014) (citations altereHlere, as
well, the City has declared, without explanation, that it enjoys an absolutegeito McGirt’s
defamation claini.Given the similarity of circumstances, the Court agrees with the reasaining
the Shobercourt in finding that the City’s argument regarding absolute privilege Tdiks.Court
does not find dispositivihat the plaintiff inShobersued no executive offials while McGirt has
named Pustizzi as a defendavitGirt's defamation claim does not arise from statements made
by Pustizzi, butatherby other unnamed City employees. If, on summary judgment, the City can
showthat the executive official or officials who Mc®&identifies as having defamed him “acted
within the orbit of [his/her/their] employment duties and responsibilities 4t *7, then the City
mayhave a stronger argument in favor of a finding of absolute immutiithis juncture, havever,

it does not persuade. Accordingly, @Biy’s motion to dismiss Count VIl is denied.

® Indeed, the City’s affirmative argument in its motion totals two sem® in length: “Under Florida law, Coral

Springs is absolutely immune from liability for defamation. [citir@ges] Count VII must be dismissed.” City Mot.
at 34.

13



CONCLUSION

Based on the foregoing is ORDERED AND ADJUDGED as follows:

(1) Defendant District Board of Trustees of Broward College, Florida’s Motion to
Dismiss [ECF No. 38] iISRANTED IN PART. Countll of the Amended
Complaint [ECF No. 35 DISMISSED WITH PREJUDICE. The motion to
dismissis otherwiseDENIED; and

(2) Defendant City of Coral Springs’ Motion to Dismiss [ECF No. 42)ENIED.

DONE AND ORDERED in Chambers at Miami, Florida, tHdstday ofOctober 2016

o4

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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