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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-cv-62688-BL OOM /Valle
FLORIDIANS FOR SOLAR
CHOICE, INC. a Florida not for
Profit corporation,
Plaintiff,
V.
PCI CONSULTANTS, INC. and
ANGELO PAPARELLA,

individually,

Defendants.

ORDER

THIS CAUSE is before the Court upon three noots: Defendants PCI Consultants, Inc.
and Angelo Paparella’s Motion to Vacate AraitAward, ECF No. [17]filed on October 18,
2017; Plaintiff Floridians for Solar Choice, Inc($SC”) and Claimant in Arbitration Southern
Alliance for Clean Energy, Inc.’'s (“SACE,” totieer with FSC, “Solar”) Motion to Confirm
Arbitration Award, with Supporting Memoranau of Law, ECF No. [20] (“Motion to
Confirm”), filed on Novembef,, 2017; and a separately filed tiom entitled “Defendant PCl’'s
Supplemental Memorandum in Support of tetion to Vacate”, EE No. [29], filed on
November 21, 2017. The Court has reviewed the motions, the filings in support and opposition,
the record, and is otherwise fully advised. Fertbasons stated below, the Motion to Confirm,
ECF No. [20] is granted and the Motion toddte, ECF No. [17], and Supplemental Motion to

Vacate, ECF No. [29] (together, the GYons to Vacate”), are denied.
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l. PROCEDURAL BACKGROUND

Plaintiff FSC initially filed its Complat on December 23, 2015 against Defendants PCI
Consultants, Inc. (“PCI”), and R'€ principal, Angelo Paparella (“Paparella”). ECF No. [1].

FSC amended its complaint on January 13, 2016; EG. [8] (“Amended Complaint”). In the
Amended Complaint, FSC alleged causes dioacfor breach of contract, fraud in the
inducement, conversion, and unjust enrichment against PCI, and fraud in the inducement and
conversion against Paparelldd. at 7-9. Simultaneous to filing its Complaint, FSC filed a
Motion to Compel Arbitration, ECINo. [4], arguing that the clainasserted relate to contracts
under which Defendants agreed to arbitratefebaants opposed the motion. ECF No. [7]. The
Court granted the motion to compel on Januy 2016 and administratively closed the case.
ECF No. [11].

On October 13, 2017, Defendants filed thiiotion to Reopen Case, ECF No. [13],
advising the Court that the pat had participated in an bération administered by the
American Arbitration Association (“AAA”) in Agl 2017. Defendants further advised the Court
that the “sole arbitratassued a non-final award on July 20, 2017 and on October 10, 2017, the
arbitrator, retired Broward Circuit Court Juddeffrey Streitfeld (“Abitrator”), issued dFinal
Award adopting the non-final award.ld. at 1. In the Motion to Ripen, Defendants stated that
they planned to move to vacate the award. The Court granted the Motion to Reopen. ECF No.
[16].

Now before the Court are the Motions tocdte, ECF Nos. [17] and [29], as well as
Plaintiff's Motion to Confirm, EE No. [20], along with their aathed exhibits and notices, as

follows:
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. Defendants PCI Consultants, Inc. and Ange&parella’s Motion to Vacate Arbitral
Award, ECF No. [17];

. Declaration of Christian S. Molnar in Suppof PCI Consultants, Inc.’s Petition to
Vacate the July 20, 2017 and October 10, 2017 Arbitration Awards, ECF No. [17-1];
. Declaration of Angelo Papdl® in Support of PCI Consultants, Inc.’s Petition to
Vacate the July 20, 2017 and October 10, 2017 Arbitration Awards, ECF No. [17-2];
. Declaration of Levi Lesches iBupport of PCI ConsultantBjc.’s Petition to Vacate
the July 20, 2017 and October 10, 2017 #ddion Awards, ECF No. [17-3] and
attached Exhibits A3, ECF No. [17-4];

. Notice of Filing of Arbitration Hearinglranscripts in Support of the Motion to
Vacate Arbitral Award (ECF No. 17), ECFoN[18], and attached hearing transcripts
for April 25, 2017 (ECF No. [18-1]), Apri26, 2017 (ECF No. [18-2]), and April 28,
2017 (ECF No. [18-3]);

. Florida for Solar Choice, Inc.’s and Claimant in Arbitration, Southern Alliance for
Clean Energy, Inc.’s Memorandum in Opposition to PCI Consultant, Inc.’s Motion to
Vacate Arbitral Award, ECF bl [22], and attached exhibj ECF Nos. [22-1]-[22-
19];

. Reply in Support of Motion to Vacate Atkal Award, ECF NoJ23], and attached
exhibits, ECF Nos. [23-1]-[23-7];

. Defendant PCl's Supplemental MemorandumSupport of the Motion to Vacate,

ECF No. [29], and attached ekits, ECF Nos. [29-1]-[29-5];

. Solar Parties’ Response to PCI Consultants, Inc.’s Supplemental Memorandum i

Support of Its Motion t&/acate, ECF No. [31];
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10.Defendant PCI Consultants’ Rebuttal to Plaintiffs’ Opposition to the Supplemental
Memorandumrandum [sic] in Supportidbtion to Vacate, ECF No. [32];

11.Plaintiff Floridians for Solar Choice, Ifs.and Claimant in Arbitration, Southern
Alliance for Clean Energy, Inc.’s Motiomo Confirm Arbitration Award, with
Supporting Memorandum of LavECF No. [20], and attaeld exhibits, ECF Nos.
[20-1]-[20-5] andECF No. [21-1];

12.Defendants [sic] Response in Opposition to the Solar Parties’ Motion to Confirm
Arbitration Award, ECF No. [25]; and

13.Solar Parties’ Reply to PCI Consultantac.’s Response in Opposition to Solar
Parties’ Motion to ConfirmArbitration Award, ECF No. [B], and attached exhibits,
ECF Nos. [30-1] and [30-2].

In their Motions, Defendants make five argumantfavor of vacatur. First, Defendants
argue that the award must be vacated bec8otm employed “fraud and/or undue means” to
procure an arbitration award its favor. ECF No. [17] at 12. Second, Defendants argue that the
Arbitrator, lacked jurisdiction to entean award exceeding one million dollads.. at 18. Third,
Defendants argue that the Arbitrator Hacefutable bias” aginst Defendantsld. at 21. Fourth,
Defendants claim that the Arbitaatfailed to hear evidence réta to Solar's “surprise damages
claim.” Id. at 22. Lastly, Defendants argues that #AA Rules barred entry of the October 10,
2017 final award (“October Final Award”) invfar of Solar because the July 20, 2017 award
(“July Award”) was a “final award” thatrminated the Arbitrator’s jurisdictiorid. at 23.

On November 21, 2017, Defendants filedugpi@emental Memorandum in Support of the
Motion to Vacate, ECF No. [29]. There, Defentiafurther argue that the July Award was a

“final award” precluding entry of the Octob€&inal Award because (1) according to an email
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from the AAA to the parties, after the July Amlavas issued, AAA admisiratively closed the
case, ECF No. [29-1], and (2)etHile nhame of the uploadddDF of the July Award on the
AAA’'s Webfile System read “Final Award.” BEZ No. [29-5] at 3. Defendants additionally
argue that Solar conceded that the July Awaed a final award because after the Arbitrator
issued the October Final AwarB|aintiff moved to reopen the s&a to correct a typographical
error in the October Final Awd. ECF No. [29] at 7-8.

In response, Solar argues thia¢ Arbitrator's award is supported by ¢hrecord evidence
and that Defendants have failed to meet therden on their claim of fraud or undue means
underBonar v. Dean Witter Reynolds In835 F.2d 1378 (11th Cir. 1988nd on their claim of
arbitrator bias undeGianelli MoneyPurchase Plan & Tr. VADM Inv'r Servs., Ing 146 F.3d
1309 (11th Cir. 1988). SeeECF No. [22]. Solar further gues that the Arbitrator had
jurisdiction to issue an award above one wmldollars and enter the October Final Awaldl.

On November 1, 2017, Solar moved to confitme arbitration awa. ECF No. [20]
(“Motion to Confirm”). In the Motion, Solaargues that the Court should confirm the July
Award, as amended by the October Final Awand November 1, 2017 Corrected Final Award
(“Award”), based on the presumption of validitnder the FAA, which Defendants have failed
to refute. Defendants oppose the Motion to Camfireiterating their arguments in the Motions
to Vacate and also arguing that the MotionCtonfirm is mooted by Defendants’ Motions to
Vacate, that the Court shoulg@y the “‘no-blue-penciling rule . .. [applied by nJumerous
states (although, admittedly, ndtlorida) [to] make overlysroad noncompete agreement
unenforceablen totd’ to the Award, and that Plaintiff$lotion to Confirm is procedurally

improper because it is missing required doeots under 9 U.S.C.83. ECF No. [25].
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. FACTUAL BACKGROUND

This case stems from a failed initiaivto qualify a solar energy constitutional
amendment for the 2016 election in Florida. EGF [R2-12]. Based on éCourt’s grant of the
motion to compel arbitration, ECF No. [11], ESiled a Demand for Arbitration with the AAA
against Defendants PCI and Papars#teking damages of $500,000-$1,000,000, plus punitive
damages, attorneys’ fees, interest, and atimim costs. ECF No. [20] at 3. Defendants
subsequently filed a separate Stateneér@laim with AAA seeling $212,479.67, plus punitive
damages, attorneys’ fees, interest, and athlitracosts against FSC, agll as two of FSC’s
officers, Stephen Smith (“Smith”) and Georgev@as, and Southern Alliance for Clean Energy
Action Fund, Inc. (“SACEAF”). ECF No. [20] &. The two matters were consolidated, and
during the pendency of tharbitration, Defendants addleSACE as a respondentd. SACE
counterclaimed against PCI and Papardiia.

The Arbitrator held a tiee-day hearing on April 226, and 28, 2017 during which the
parties presented witness testimony and naosexhibits. On July 20, 2017, the Arbitrator
issued the July Award in favor of Solar. E@os. [17-4], [20-1](*July Award”). The
following facts were found by th&rbitrator or elicited throuly uncontroverted testimony, unless
otherwise noted:

FSC is a not-for-profit corporation formed for the purposeualifying asolar energy
amendment in Florida’s generaéetion in 2016. ECF No. [17-4] &t PCIl is a “national leader
in obtaining signed petitiorfer ballot initiatives.” Id. at 3. In order to be included on the ballot,

Florida law required FSC to seek prior apgml by the Supreme Court of Florida of the
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amendment's language and nearly 700,000 signed voter petitions. Arbitration Transcript (“Tr.”)
at 12, 41, 80, 261, 282-83. The parties enteredsmteral contracts tbugh which PCI agreed

to obtain a fixed amount of signed petitions fioe solar energy initiative based on a price per
signature. ECF No. [17-4t 2. The Arbitratohighlighted three provisianof the contracts that

he found of particular importance:

1. PCIl was to be paid per signee, with all signature cakttion expenses to be the

responsibility of PCI,

2. Amendments to the contracts must bedenan writing and signed by the parties;

3. Until the final invoice was paid in full, the signed petitions remained the property of

PCI.
Id. The Arbitrator found that the first twoostracts between the pig@s—which included
amendments agreed to through an exchangenails—were fully performed: PCI collected the
required number of signatures and FSC paid f8Cthose signatures on a per-signature basis.
Under the third contract datddne 5, 2015, PCI agreed to cotl®,000 signatures per week at a
cost of $2.65 per signaturéd. at 3;see alsdl'r. at 59-60; 250-51; 260-61; 266.

In late summer while the parties were stilliting for approval from the Supreme Court
of Florida, a competing constitutional amaenent sponsored by the utility companies was
introduced. ECF No. [17-4] at 2n response, the Arbitratoodind that the parties amended the
June 5, 2015 agreement through a serieeméil exchanges to increase PCl's signhature

collection rate to 15,00€ignatures per weekld. at 3—4;see alsdlr. at 281.

! Defendants filed the transcripts from the arbitrafiorthree separate files, one for each day of the

arbitration. SeeECF Nos. [18-1], [18-2], anfl8-3]. Because the three files are numbered continuously,
the Court will refer to the sequential page numbetb®transcript, and not to the page numbers assigned
by the Court's CM/ECEF filing system.



Case No. 15-cv-62688-BLOOM/Valle

During the fall, after the Supreme Court approved the amendment language, PCI
informed FSC that the price psignature agreed to in then&5, 2015 contract was increasing
from $2.65 to $4.00, and then again to $5.25, and that FSC would be responsible for substantial
additional expenses related tbe travel, housing, and peredi expenses for independent
contractors hired to collect signedtipeners (“Petitioner Expenses”)ld. at 3. Defendants
memorialized this demand for a price increase spreadsheet (“October Spreadsheet”). Tr. 86—
90; 96-97; 270-71.

For approximately one month, betwe@nrtober 22, 2015 and November 18, 2015, PCI
submitted invoices—which FSC paid without effjon—that included both the per signature
charge of $5.25, plus the additibriRetitioner Expenses containedthe October Spreadsheet.
Id. at 4. During this time, Plaintiff also engag8ACE to help educate voters regarding the
competing solar energy petitions adefray some of the rising costsd.; see alsorlr. at 295,
306. According to the testimony during the hegrthe parties agreed that FSC and SACE
would split the $5.25 price pgetition, with FSC paying $2.25 rfdhe signatures and SACE
paying $3.00 for voter educationlr. at 160-62; 176—77. In furtfece of that agreement, on
October 27, 2015 SACE signed a sefamntract with PCI under which PCI agreed to “use its
network of independent contracsao educate Florida citizens abolge benefits of solar electric
power” and SACE would pay $3.00 for each “edimel impression.” ECF No. [22-7] Tr. at
162-166.

On November 18, 2015, Defendants sent a @epense spreadsheet to Solar, once again
increasing the required Petitioner Expenses (“Nowaripreadsheet”). EQWo. [17-4] at 3. In
the email containing the spreadsheet, Papardtld=®C’s principal, Steven Smith, “don’t have a

heart attack.” Tr. at 132, 298The following day, Solar informeDefendants that it could not
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fund the initiative at the levelsroposed in the November Sprehdet and terminated the ballot
initiative. ECF No. [17-4] aB8. At the time of terminadn, Solar had paid all costs and
Petitioner Expenses as reflected in theobet Spreadsheet, including $5.25 per petition for
217,000 petitions in PCI’s custody, plus $130,000 ititiBeer Expenses for those petitionisl.
Solar had not paid any additional Petitioner Expeasa®flected in the November Spreadsheet.
Id. After termination, PCl demanded that Sopmy $212,479 in Petitioner Expenses per the
November Spreadsheet in order to receive2thig 000 signed petitions it had already paid for.
Id. at 4-5. According to the Aitrator’s findings, after Sotarefused, the dispute took on “a
nasty tone,’id. at 4, leading tohis litigation.

Meanwhile, throughout 2015, Defendants had lamotclient that was simultaneously
seeking to qualify a constitutional amendment in Florida for medical marijuana. Paparella
testified that he had worked on several meducafijuana initiatives in the past, had a personal
relationship with the individuals running thmedical marijuana campaign in Florida, and
considered medical marijuana @sue that he “was passionate about.” Tr. at 217-19. PCI
charged the medical marijuana canguai fixed per-petition price of $2.25SeeTr. at 190,
286. Because both the medical marijuana cagmpand the solar campaign needed petitioners
on the ground to gather signaturaad petitioners typically carmnore than one petition, there
were at least some discussions between the paltscof Solar, PCI, and the medical marijuana
campaign regarding sharing thetitioner Expenses. The rpas and non-party witnesses

presented conflicting testimony regarding tlmmtent, timing, and agreements reached during

2 paparella testified that he lost money on the osdnarijuana campaign. Tr. at 219. Some testimony
suggested that the medical marijuana campaign adgoeealy some expenses “when it was able to,” but
no evidence was introduced to support any contractual obligation to cover Petitioner ExSaeses;.
Tr.at 91-92, 110-111, 188.



Case No. 15-cv-62688-BLOOM/Valle

these discussions. Tr. at 87-89, 96-97, 103-05,2I/24;71, 545. Paparella testified that Solar
understood that the expensestie October 2015 spreadsheetyoreflected half the Petition
Expenses Solar would be requiredoy. He further testified th&olar orally agreed to pay all

the expenses incurred by both campaigns—ithatlouble the expenses listed in the October
2015 spreadsheet—with the undensliag that the medical margna campaign would pay what

it could towards the Petitioner Expenses onadnhocbasis. Paparella testified that Smith
understood that Solar would “subsidize” the medical marijuana campaign. ECF No. [17-4] at 5;
see alsalr. at 124.

Smith testified that he never understood th&o®er 2015 spreadsheet to represent half of
the Petitioner Expenses and never agreed {ahmmamedical marijuana campaign’s expenses or
subsidize that campaign. Tr. at 270-71. Smithhéurtestified that when the expenses dispute
arose, he tried to resolve the isswith Paparella amicably. For expl®, he stated in an email:
“Please help me understand why we stdaé responsible for 374,479 in expensed. at 407.

The Arbitrator found Paparella’s testimony ravedible. Accordingly, the Arbitrator
concluded that there was no oral agreementSolar to cover either medical marijuana’s
expenses or expenses that waoeble those listed in the @bier spreadsheet. ECF No. [17-4]
at 5. Specifically, the Arbitratdound: “It is clear to me that PCI has sued the Solar parties for
money owed to it by its mechl marijuana client.”ld. Because there was no agreement to pay
the additional Petitioner Expess in the November Spreadshetine Arbitrator found that

Defendants breached the contract when theynexdahe 217,000 paid-for petitions. Thus, Solar

3 Although the Arbitrator additionally received emsive testimony regarding the legitimacy of the
expenses PCIl's vendors claimed they incurred, pheies agreed that PCI did actually incur these
expenses because it fully reimbursed its vendors for the claimed expenses.

10
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was entitled to judgment ats breach of contract claim in thetal amount paidor the retained
petitions per the June 5, 2015 contract asdiffred by the October Spreadsheet, totaling
$1,271,250. The Arbitrator further awarded ins¢rérom the date of initial filing and
unspecified reasonable attorneys’ fees and ausiish the parties stipulated would be “reserved
for post-trial resolution by the Arbitrator.Id. at 6; ECF No. [22-12] at 5.

The Arbitrator subsequently received briefmgattorneys’ fees, issued the October Final
Award, and issued the Corrected Final AwardNovember 1, 2017. ECF No. [21-1]. In the
October Final Award, the arbit@tawarded to Solar, in diion to the $1,271,250 contained in
the July Award, prejudgment interest of $23@34, costs of $18,277, anttaneys’ fees of
$340,000. ECF No. [20-2]. The Nawéer Final Award corrected a typographical error in the
October Final Award. ECF No. [21-1].

1. MOTION TO VACATE

A. LEGAL STANDARD

A motion to vacate is not a mechanism to apme otherwise challenge the merits of a
dispute conclusively determined in arbitosti Indeed, Congress carefully circumscribed the
narrow and exclusive grounds for vacatur tevent arbitration from becoming “merely a
prelude to a more cumbersome and tecoesuming judicial review process.Oxford Health
Plans LLC v. Sutter569 U.S. 564, 568-69 (2013) (quotiHgll St. Assocs., LLC v. Mattel, Inc.
552 U.S. 576, 588 (2008)). Thus, on a motiorvdcate an arbitration award under 9 U.S.C.
§ 10(a), a district court “may revisit neither the legal merits of the award nor the factual
determinations upon which it relies.Wiand v. Schneidermar78 F.3d 917, 926 (11th Cir.
2015) (finding the “entire argumefur vacatur is based on the bt of the evidence presented,

and that is simply beyond this court's—thre district court's—power to review”);Aviles v.

11
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Charles Schwab & Cp435 F. App’x 824, 829 n.7 (11th Cir. 201(per curiam) (“[A]n incorrect
legal conclusion by an atbator [is] no ground for setting asié@ arbitration rling.”). Indeed,
“as long as the arbitrator is even arguably tmisg or applying the contract and acting within
the scope of his authority, that a court is coogthhe committed serious error does not suffice to
overturn his decision.’United Paperworkers Int'l Uion, AFL-CIO v. Misco, In¢484 U.S. 29,
38 (1987) (citation omitted).

The FAA permits a district court to vacate abitration award undenly four exclusive
circumstances:

(1) where the award was proedrby corruption, fraud, or undue
means;

(2) where there was evident partiality or corruption in the
arbitrators, or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearingpon sufficient cause shown, or in refusing
to hear evidence pertinent and mntleto the controversy; or of
any other misbehavior by which thights of any party have been
prejudiced; or

(4) where the arbitrators exceedbeir powers, or so imperfectly
executed them that a mutual, finand definite award upon the
subject matter submitted was not made.

9 U.S.C. 8§ 10(a)(1)—(4¥see alsdHall St, 552 U.S. at 583 (holding th&ections 10 and 11 of the
FAA are the “exclusive” grounds fqudicial review of vacatuand modification of arbitration
awards). Because “[jJudicial review afbitral awards is extremely limitedyFM Leonard, Inc.
v. ICE Portal, Inc, 2015 WL 11216727, at *5 (S.D. Fla.lijJi23, 2015) (citation omitted), a
party seeking to vacate an award under 9 U.S.C. § 10(a) bears a heavy fbedeScott v.
Prudential Sec., Inc141 F.3d 1007, 1014 (11th Cir. 1998yerruled on other grounds by Hall

St, 552 U.S. at 576see also Fernandez v. Wells Fargo SdasC, 2014 WL 11776952, at *3

12



Case No. 15-cv-62688-BLOOM/Valle

(S.D. Fla. Dec. 24, 2014). Defendants chegke the Award on all four grounds permissible
under the FAA. The Court will address each ground in turn.
B. ANALYSIS
1. Fraud and Undue Means

Under Section 10(a)(1), a district court may vacate an award based on corruption, fraud,
or undue means. To vacate an arbitration dvased on fraud, the movant must fulfill a three-
part test articulated by the Eleventh CircuitBanar v. Dean Witter Reynolds, In@35 F.2d
1378 (11th Cir. 1988). In particuldBpnarrequires: 1) that “the avant establish fraud by clear
and convincing evidence;” 2) that “the fraud shanot have been discerable upon the exercise
of due diligence prior tor during the arbitration;” and 3) that “the fraud materially related to an
issue in the dnitration.” Id. at 1383. To vacate based on undue means, a party must demonstrate
intentional misconduct that “measuregual in gravity to briberyGorruption, or physical threat
to an arbitrator.”Liberty Sec. Corp. v. Fetch@14 F. Supp. 2d 1319, 1321 (S.D. Fla. 2000).

In the Motions, Defendants argue that feurt should vacate the Award based on
Solar'salleged fraud on the Arbitrator by repeatetpresenting that it sought damages of only
$487,588.50 during the hearing—ttatal paid by FSC for # 217,000 petitions at $2.25 per
petition, exclusive of expenses and the $3»@0 petition paid by SACE—and then in post-
hearing briefing arguing that ibaght damages for the full contrgmice. ECF No. [17] at 12—

18.

Defendants fail to meet their burden toramstrate by clear and convincing evidence
that Solar defrauded or used undue meansfiieeimce the Arbitrator.Defendants’ challenge—
cloaked in the nomenclature of fraud—amounts to no more than vehement disagreement with the

Arbitrator’s findings on the breaaif contract claim. A changa damages theory, while vexing

13
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to Defendants, does not amountctear and convincing evidea of fraud or undue mean£f.

Bonar v. Dean Witter Reynolds, In835 F.2d 1378 (11th Cir. 1988) (finding fraud where expert
testified to false credentials). Moreover, even if the Court considered Solar’s change in damages
theory sufficient to demonstrate fraud or undusans, “vacatur is precluded”—as here—“where

the arbitrators had before them all materidbimation relating to the alleged undue means.”
Liberty, 114 F. Supp. 2d at 1322.

Defendants cite to authority from Floridastate courts support of their argument for
fraud. ECF No. [17] at 13—-14. However, not only Hrese cases inapposite because they fail to
apply Section 10(a)(1) under the FAA; thewallend no support tDefendants’ argument
because no case holds that a change in damagey themst-trial briefing supports a theory of
fraud. See Boca Burger, Inc. v. Foru®@l2 So. 2d 561, 565 (Fla. 2008)3dison v. Brown413
So. 2d 1240, 1240 (Fla. 5th DCA 19823ff'd sub nom. Lubin v. DisCourt of Appeal Fifth
Dist.,, 428 So. 2d 663 (Fla. 1983ays v. Johnsgn566 So. 2d 260 (Fla. 5th DCA 1990).
Accordingly, Defendants have not met their burden on the first factor &dhartest and the
Motion to Vacate based on fraud or undue means must be denied.

2. Exceeded Authority and Lack of Jurisdiction

Under Section 10(a)(4), a district courtay vacate an arbitration award when an
arbitrator exceeds his authority executes his duties as an adtibr so imperfectly to deprive
the parties of a definite and final resolution of ttispute. 9 U.S.C. § 1@)(4). Only if “the

arbitrator act[s] outside the scopthis contractually delegatedithority—issuing an award that

* Having found that Defendants hafeiled to demonstrate clear andnvincing evidence of fraud, the
Court further declines Defendants’ invitationvacate the Award on public policy ground3eeECF No.
[17] at 18 (arguing the Court should vacate #weard on public policy grounds because of “arbitral
fraud”).

14
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simply reflects his own notions of economictjas rather than drawgnits essence from the
contract—may a court overturn his determinatio®Xford Health Plans LLC v. Sutte569 U.S.
564, 569 (2013) (citation andtatnations omitted). Thus, “[i]t is not enoughdioow that the
arbitrator committed an errorer even a serious error.Johnson v. Directory Assistants Inc.
797 F.3d 1294, 1302 (11th Cir. 2015) (quotidgford, 569 U.S. at 568).
Defendants argue that they had a “right’atdhree-person arbitration panel for claims

over one million dollars under the AAA Rules, amctordingly, the Arbittor acting alone did
not have the authority to award damages in €x@# one million dollars. ECF No. [17] at 18
(“PCI was not afforded its right to a three-pmrdribunal™), 19 (noag PCI was “deprived PCI
of its right to demand a threesgen panel”). Immaking this argument, Defendants selectively
guote the AAA Rules in attempt to lead thisutt to believe that any claim above one million
dollars must be heard by three arbitratotd. at 18—19 (representindpat: “The AAA Rules
require a three-person arbitration panel in dispwtesre a party’s claims exceed $1 million” and
guoting the AAA Rule L-2 (“[I]f the parties . claim . . . involves at least $1,000,000, then three
arbitrator(s) shall hear andtdemine the case” (modificationyy Defendants)). However, AAA
Rule L-2 states, in full, as follows:

Large, complex commercial cases shall be heard and determined

by either one or three arbitrators, as may be agreed upon by

the parties. With the exception in paragraph (b) below, if the

parties are unable to agree upomr ttumber of arbitrators and a

claim or counterclaim invohe at least $1,000,000, then three

arbitrator(s) shall hear and determine the case. If the parties are

unable to agree on the numberasbitrators and each claim and

counterclaim is less than $1,000,000, tbee arbitratoshall hear
and determine the case.

15
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Id. (emphasis added). The pldanguage of the AAA Rulésontains no requirement for three
arbitrators to hear a matter where the amounbirtroversy exceeds ongllion dollars. Rather,
should the parties not agree on the number of arbitratibn®e arbitrators will be appointed for
claims above one million dollafs. Counsel for Defendants readitoncedes that the parties
agreed to have this matter hetdny one arbitrator; ifact, counsel notes @b he recommended as
much to his client. ECF No. [17-1], Moln&ecl. 1 11 (“I would have never recommended
submitting such credibility determination t@ single arbitrator ifl had understood PCI
Consultants’ exposure to be over a million dolldtsgee alsaluly 27, 2016 Letter from AAA,
ECF No. [22-18]. Accordinglythe portion of Rule L-2 cited by Defendants governing situations
where the number of arbitratasscontested is inapplicable.

While Defendants argue that theypuld never have agreed &osingle arbitrator if they
had known that the amount in controversyuld have exceeded one million dollars, this
argument is likewise without meritSolar’s original demand for laitration stated that its claim

was for $500,000-$1,000,000, plus punitive damages. ECHF2R-1] at 3; [23-2] at 2. Based

®> The parties agreed to be bound by the AAA Riteshe arbitration clause of their contract: “Any
controversy or claim arising out of or related to tAgreement or the breach thereof shall be settled by
binding arbitration in accordance with the then curfeules of the American Arbitration Association and
a judgment upon the award rendered by the Arbitfstomay be entered in any court [that has]
jurisdiction thereof.” ECF No. [22-6].

® Defendants cite to authority from the Ninth and Te@ircuits in support of their argument that the
Arbitrator was appointed in contravention to thetipat agreement. ECF No. [17] at 20. While these
cases do hold that an arbitration must be heldcicordance with the agreemef the parties, here,
consistent with the parties’ contract and the AAAld3u the parties agreed on a single arbitrator to
preside over the arbitration.

" Defendant Paparella’s declaration further supports that Defendants agreed to a single arbitrator. ECF
No. [17-2], Paparella Decl. 1 8 (“I would have not a#al that credibility determination to be made by a
single person if 1 had known that PCl Consultants could be subjected to a $1.27 million liability,
exclusive of costs and interest, based upon a singiteador’'s decision on whether to believe Smith over

me. Perhaps | would have settled. Perhaps | would $@mwght a stipulation to forego arbitration and seek

trial. Perhaps | would have sought a three-arbitrator panel.”).
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on the damages specified in the demand, Defeadaete on notice thashould Solar prevalil,
the award could exceed one million dollars.ccérdingly, while Paparella and Defendants’
counsel represented that they did not underdtagid exposure could exceed one million dollars
at the time of arbitrator selection, the Court finds #ssertion to be inconsistent with the record.
ECF Nos. [17-1] T 11; [17-2] T 8.

Defendants also move to vacate the award of attorneys’ fees under the theory that the
Arbitrator exceeded his authority because heddglrisdiction. Defendants argue that the July
Award, which included an unspecified amount tbeys’ fees, was a “final award” depriving
the Arbitrator of jurisdiction to issuae October Award. ECF No. [17] at 24In Defendants’
Supplemental Motion to Vacate, they furthemgue that becauseehAAA administratively
closed the matter after the Amaitor issued the July Award, the “AAA’s November 1st email
impeaches the Arbitrator’'s October 10th rulingdasupports the conclusion that the Arbitrator
may have misstated certain faatsorder to achieve his desireditcome.” ECF No. [29] at 5.

This argument is equally specious.

In the July Award, the Arbitrator granted I&o attorneys’ fees in an amount to be
subsequently briefed per the fi@s’ pre-hearing stipulationSeeECF No. [20-1]. Defendants
appear to argue that underetlparties’ stipulation, the p&t were required to move for
prevailing parties attorneys’ fees after the hearing but before the Arbitrator determined the

prevailing party. However, the Arbitrator determined that Solar’'s motion for attorneys’ fees was

8 Defendants style the July 20, 2017 award as a “Fmalrd” in their Motions to Vacate and even state

in their Supplemental Motion to Vacate that the July 20, 2017 award was termed a “Final Award.” ECF
No. [24] at 2 (“On July 20, 2017, the Arbitrator issued an Arbitration Aveaatitled ‘Final Award.’ ).

This representation is false. The July 20, 201@rdvis simply entitled “Award,” and only the October

10, 2017 and November 1, 2017 award are entitfédal Award” and “Corrected Final Award,”
respectively.
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timely filed pursuant to the pas’ stipulation, and the Court will not disturb that ruling/iand
v. Schneiderman/78 F.3d 917, 926 (11th Cir. 201%)yiles v. Charles Schwab & Cal35 F.
App’x 824, 829 n. 7 (11th Cir. 2011) (per curianMoreover, Defendants’ argument is belied by
the fact that Defendant Paparelladileis own Motion for Attorneys’ Feesdter the July Award
on August 24, 2017.SeeECF No. [22-5];see also[20-2] at 1. As summarized by the
Arbitrator: “The Award entered by me on July 20, 2017 was not intended to be a final award.
The determination of prevailing party fees andtsavas expressly agreed to be addressed post
final hearing, by stipulation of éhparties.” ECF No. [20-2] &. The Courthas considered
Defendants’ remaining arguments in support @& khotions to Vacate based on the arbitrator
exceeding his authority and finds them without imeAccordingly, Arbitator had the authority
to enter both the July Award and the October Final Award.
C. BIAS

Under Section 10(a)(2), “ ‘an arbitration awl may be vacated due to the ‘evident
partiality’ of an arbitrator only when either (1) an actual conflict exists, or (2) the arbitrator
knows of, but fails to disclose, information whiglould lead a reasonabterson to believe that
a potential conflict exists.” World Bus. Paradise, Inc. v. Suntrust Badl3 F. App’x 468, 470
(11th Cir. 2010) (quotingJniv. Commons—Urbana, Ltd. v. Universal Constructors,, 1864
F.3d 1331, 1339 (11th Cir. 2002)). If an actual tonfloes not exist, #h movant must show
that the partiality is “direct, definite and capable of demonstration rather than remote, uncertain
and speculative.Univ. Commons304 F.3d at 1339 (internal citations and quotations omitted.)
“The burden of proving facts which would establish a reasonable impression of partiality rests
squarely on the party allenging the award.’Middlesex Mut. Ins. Co. v. Levin@75 F.2d 1197,

1201 (11th Cir. 1982).
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Defendants argue that the Arbitrator dematstt “irrefutable” and “unmistakable” bias
in the October Final Award. ECF No. [17] 2L. In essence, Defendants argue that the
Arbitrator’s rulings on their &rneys’ fees motion were bied. ECF No. [17] at 21-22.In the
July Award, the Arbitrator awarded Solar “reasdaadttorneys’ fees and costs” and both Solar
and Defendant Paparella subseglyesought attmmeys’ fees under the July Award. ECF No.
[20-1]. The Arbitrator awardeprevailing party attorneys’ fed¢e Solar, and denied Defendant
Paparella’s motion for attorneyfEes. ECF No. [20-2].

Defendants improperly attempt to convert these adverse rulings on attorneys’ fees into a
showing of bias. World Bus. Paradise403 F. App’x at 470 (“Appellants have provided no
evidence to support their claims pértiality and misconduct. Theyoint to only the arbitration
award itself as evidence, but the award on its face does not reveal amypapttantial conflict
of interest or impropriety.”). Defendants neitrargue nor has thisoGrt found any instance of
an actual or potential conflicor direct and definite parti&yi capable of demonstration as
required under the FAA. ECF No. [17] at 2Accordingly, the Motion to Vacate based on
Arbitrator bias is denied.

D. EVIDENTIARY RULINGS

“Arbitrators enjoy wide latitude in condunt] an arbitration hearing, and they are not
constrained by formal rules of procedure or evidendedsensweig v. Morgan Stanley & Co.
494 F.3d 1328, 1333 (11th Cir. 2007) (tida and quotation marks omitted). An arbitrator is not

required to accept all the evidence a party seekgrmduce in an arbiaition proceeding so long

° Defendants moved for the Arbitrator to be remodadng the hearing due to bias. ECF Nos. [22-8],
[22-13]. The motion was fully briefed after tinearing and the AAA determined that there was no
evidence of bias and that the Arbitrator should notdmeoved. ECF No. [22-14]. Defendants appear to
limit their arguments regarding bias in the MotidosVacate to rulings after the hearin§eeECF No.
[17] at 21-22.
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as the parties receive a fundamentally fair heartgptt v. Prudential Sec., Ind.41 F.3d 1007,
1017 (11th Cir. 1998)pverruled on other grounds by Hall St. Assocs., LLC v. Mattel, 52
U.S. 576, 588 (2008). Thus, when a party challerageevidentiary decisn of the arbitration
panel, a federal court may vac#be award only if the arbitratori®fusal to hear pertinent and
material evidence prejudiced the rightslod parties to the arbitration proceedingesensweig
494 F.3d at 1333.

Here, Defendants argue that had they undersEmbar planned to seek the contract price
of $5.25 in damages, they wouldviezelicited certain additionalgeémony demonstrating that (1)
SACE had paid $3.00 per petitionr fthe value of educating the pigband that those services
had been fully performed; (2) Solar and SAC#i@sion of the $5.25 pte per signature was an
attempt to avoid tax and election regulations; (3) the petitions in question could have been used
for the 2018 electionECF No. [17] at 22—23ee alsdr. at 280.

The Court has carefully revieweke transcripts from the hearing and notes that for each
of the areas of inquiry, éhArbitrator either allowed some limited evidensed|, e.qg.Tr. at 164—
65 (Paparella testifying tha®PCl never performed any @é&n education under the SACE
contract)) or precluded introduati of that evidence based onandentiary ruling stated on the
record éee, e.q.Tr. at 65 (sustaining obgtion after weighing probatiwealue versus prejudice);
280 (sustaining objection based ofevance)). The Arbitrator had a reasonable basis to limit the
evidence introduced at the hearing to the 20l®tbmitiative and thecontracts and parties
before the Arbitrator, and to exclude evidendatesl to SACE’s tax reporting requirements as
more prejudicial than probative.Rosensweig494 F.3d at 1334 (finding “the arbitrators
committed no misconduct because they had several reasonable bases for limiting evidence . . .").

Defendants admit that vacatur is only approprigsed on an evidentiary ruling that so affects
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the rights of the party that theyere deprived of a fair hearingseeECF No. [17] at 23 (citing
Int'l Union, Mine Workers v.Marrowbone Dev. Co 232 F.3d 383, 389 (4th Cir. 2000).
Defendants’ complained of evidentianylings do not meet that standard.

V. MOTION TO CONFIRM

The FAA “imposes a heavy presumption fawvor of confirming arbitration awards;
therefore, a court's confirmation of an arhtton award is usually routine or summargat
Charter, LLC v. Schurtenberge846 F.3d 836, 842 (11th Cir. 201(internal quotation marks
and citations omitted). Under Section 9 of FAA:

[i]f the parties in their agreemehtve agreed that a judgment of

the court shall be entered uporethward made pursuant to the

arbitration, and shall specify thewrt, then at any time within one

year after the award is made gty to the arbitration may apply

to the court so specified for an order confirming the award, and

thereupon the court must grant swh order unless the award is

vacated, modified, or corrected as prescribed in sections 10 and 11

of this title.
9 U.S.C. 89. The provision for judicial comfiation carries “no hint oflexibility” because
“[o]n application for an ordeconfirming the arbitration award, the court must grant the order
unless the award is vacated, maelifi or corrected as prescribiedsections 1Gand 11 of this
title.” Frazier v. CitiFinancial Corp., LLC604 F.3d 1313, 1322 (11th Cir. 2010) (quotitaj!
St. Assocs., LLC v. Mattel, In&52 U.S. 576, 587 (2008) (internal quotation marks omitted).
Solar has moved to confirm the arhtion award. ECF No. [20].

The Court has found that none of the exclestatutory grounds teacate an arbitration
award apply. See supra.Moreover, none of Defendants’ additional arguments in opposition to
confirmation, including mootnesspntract interpretation, and procedural deficiencies, preclude

confirmation. ECF No. [25]. écordingly, under 9 U.S.C. § 9, the Court must grant the Motion

to Confirm.
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CONCLUSION

For the reasons stated above, Defendants fadleel to meet the heavy burden on their

Motions to Vacate and the Court must gramt fotion to Confirm the Award. The Court has

considered the parties remaining argateeand finds them without merit.

Accordingly, it iSORDERED AND ADJUDGED as follows:

1.

Defendants PCI Consultants, Inc. and Aongeaparella’s Motion to Vacate Arbitral
Award, ECF No. [17], isDENIED.

Solar's Motion to Confirm Arbitration Award, with Supporting Memorandum of
Law, ECF No. [20], s GRANTED.

Defendant PCI's Supplemental MemorandumSupport of the Motion to Vacate,
ECF No. [29], is DENIED.

The Clerk of Court shahDMINISTRATIVELY CL OSE this case.

To the extent not otherwise disposedbyfthis Order, any scheduled hearings are
CANCELLED, all pending motions arBENIED as moot, and all deadlines are

TERMINATED.

DONE AND ORDERED in Chambers at Miami, Flora] this 8th day of June, 2018.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Copies to:

Counsel of Record
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