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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 0:16v-60009UU

PRO PREMIUM FINANCE COMPANY,
INC., et al,

Plaintiffs,
V.

US PREMIUM FINANCE SERVICE
COMPANY, LLC, et al,

Defendans.
/

ORDER ON MOTION TO DISMISS

THIS CAUSE is before the Court upon Defendants’ MotmDismissSecond Amended
Complaint for Failure to Prosecute in Name of Real Party in Infebekt 76. The Motionis
fully briefed and ripe for disposition.

THE COURT hageviewed the pertinent portions of the record and is otherwise fully
advised in the premises.

BACKGROUND

The following allegations are taken from PlairdifSecond Amendedomplaint (the
“SAC"), which is the operatie Complaint in this action, anekhibitsfiled in this actionthat
were also filed in three state cogesesn the Circuit Court of the Seventeenth Judicial Circuit
in and for Broward County, Floridahg “Broward Court”), Case Nos. CACE 15929,CACE

16-2191 and CACE 16-6701D.E. 43.

! The Court is entitled to take judicial notice of both its own records and refrordsthe
Broward Court actions to resolve Defendants’ Motion to Disnigdadilla v. Aurora Loan
Services, LLC479 F. App’x 625, 627 (11th Cir. 2012) (citingnited Statew. Rey 811 F.2d
1453, 1457 n. 5 (11th Cir. 1987)).
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This action stems from the sale of Pro Premium Finance Company, Inc. (‘teRfither
U.S. Premium Finance Service Company, LLC (“USPFSC”), US Premium [Eparmivision of
the Brand Banking Company (“USPF”) or Brand Banking Company (“Branhtif).PPF is an
insurance premium finance company that was founded by Daniel Glantz and Michaiz! G|
1987.1d. 20 PPF provides insurance premium financing for businesses and consumers that are
unable topayin full for their insurance premiums at theng such insurance premiums are due.
Id. T 2L. Most of PPF’s business involves commercial insurance polidigs 2. PPF had credit
facilities, including a credit facility with Bank United that exceeded $50 millahrf] 32.

In July 2015, PPF was placed on notice of a potential fraud involving one of PPF’s
largest clientsld.  33. PPF informed Bank United of the potential fralad{ 35 On September
15, 2015, Bank United ceased to fund PPF’s credit facility and, shortly thereaftaredeePF
in default under the terms of its loan agreemient] 3%.

On September 29, 2015, BankUnitated suit in BrowardCourt to foreclose on its
security interest and appoint a receiBnoward CourtCase No. CACE 15-16929, Compl. (Sept.
29, 2015).0n Octdber 9, 2015, the Broward Court issued an Order Appointing Receiver, which
appointed James S. Howard of Glass Ratner galyiand Capital Group, LLC asaeiver of
assets held in the name of PPF (the “Receiver’l. 43-1. In particular, the Order provides:

Appointment: James S. Howard of Glass Ratner Advisory and Capital
Group, LLC (“Receiver”) is hereby appointed Receiver of those certain
Branch Banking and Trust Company (“BB& bank accounts held in the
name of Defendant PRO PREMIUM FINANCE COMPANY, INC. (“PPF")
including, but not limited to, the accounts identified by the following last
four digits of each such account XxXXXXXXXX6019, XXXXXXXxX1656,

XXXXXXXXX5640, XxxXxxxxxx6000, and xxxxxxxxx9929, and all other
personal property, other than bank accounts held in the name of PPF at

2 Plaintiffs and Defendants dispute whether USPFSC, USPF or Brand aes paurte relevant
contracts at issue in this action. In the SAC, Plaintiffs often refer igaiterto “US Premium
Finance.” he Court will, therefore, use the same terms used by Plaintiffs in the SAE€ whe
summarizing Plaintiffs’ allegations.



BankUnited, as more particularly described in that certain Security
Agreement dated November 27, 2012 and UICEInancing Statement filed
December 72012 with the Florida Secured Transaction Registry, number
201208002609 (collectiwg, the “Collateral”)

Such appointment shall be effective upon execution of this Order and shall
continue until further order of this Court.

Id. p. 2 § 1 The UCC-1 Financing Statemenildd December 7, 2012 (the “UCTCFinancing
Statement”) names PPF as the “Debtor” and provides, in relevant part

ALL “INVENTORY,” “EQUIPMENT,” “GOODS” WHICH ARE OR
ARE ABLE TO BECOME FIXTURES . . YACCOUNTS”, “CHATTEL
PAPER”, INSTRUMENTS”, GOODS”, “LETTER OF CREDIT RIGHTS”,
‘INVESTMENT PROPERTY”, “SECURITIES”, “COMMERCIAL
TORT CLAIMS”, “DOCUMENTS”, GENERAL INTANGIBLES”
AND “ITEMS” IN WHICH DEBTOR NOW HAS ANY RIGHTS OR
HEREAFTER ACQUIRES ANY RIGHTS, HOWEVER ARISING,
INCLUDING ALL BANK ACCOUNTS IN WHICH DEBTOR HAS
DEPOSTED PROCEEDS OF ANY COLLATERAL . . . IEES,
CORRESPONDENCE, ADVERTISING PROGRAMS, CUSTOMER
LISTS, ALL MONIES BECOMING DUE TO DEBTOR FROM ANY
SALE OF COLLATERAL ON ACCOUNT OF REBATES, WARRANTY
SERVICE OR BONUSES; AND ALL BOOKS AND RECORDS OF
DEBTOR, INCLUDING COMPUTER RECORDS AND PROGRAMS
(EXCLUDING ANY LICENSED SOFTWARE),AND ALL RENTS,
ROYALTIES, REVENUES, PROFITS, INTEREST, INCREASES,
PRODUCTS AND PROCEEDS ARISING IN CONNECTION WITH
THE FOREGOING IN WHICH DEBTOR NOW AND HEREAFTER
HAS ANY RIGHTS, PRESENTLY OWNED AND HEREAFTER
ACQUIRED, CREATED AND ARISING.

THE COLLATERAL IS DESCRIBED BY TYPES AS DEFINED IN THE
UNIFORM COMMERCIAL CODE AS ADOPTED IN FLORIDA AS OF
THE DATE OF THIS FINANCING STATEMENT (*UCC). WORDSIN
QUOTATION MARKS HEREIN SHALL HAVE THE MEANINGS
ASCRIBED OT THEM IN THE UCQemphasis added)



D.E. 46-1p. 2.

Sometime in 2015, PPF hired a business broker to explore options for selling the
businessD.E. 4319 3. The broker introduced PPF to US Premium Finance, a division of Brand
Bank out of Georgiald. Beginning inSeptembef015, PPF engaged in extensive negotiations
with U.S. Premium Finance regarding a potential acquisition of PPF’s.ddsé&f 40-78These
negotiations were held principally between William Villari, presidentt8PF, USPFS@ndbr
Brand and Daniel Glantz and Tony Perez (“Perez”) of ABFDuring these negotiations, US
Premium Finance, acting through Villari, repeatedly represented that; ibged to be sold to
US Premium Finance, ¢n PPF’s business model would continue forward, unchanged, following
the saleld. Specifically, US Premium Finance represented that the company woubdntinue
to operate under the PPF brand; (2) operate within US Premium Finance as itsawmaus
entity; (3) use the same operating platform, commission program andniggf@ggents as in the
past; (4) use the same business model with respect to the manner in which PPF funded loans a
in the past; and (5) fund all new business. (new premium finacing) using US Premium
Finance’s own collaterald. 1 6883. Plaintiffs allege that US Premium Finance was aware of
the falsity of each of these representations and aware of Plaintiffscelemnthemld. 1 84.

On October 12, 2015, PPF, without thethorization or participation of the Receiver,
executed an Asset Purchase Agreement (“APA”), through which it sold certais e3¢5
Premium Financdd. §93. US Premium Finance paid no money to acquire PPF under the APA.
Id. § 4. Instead, US Premium Finance provided consideration in the form of an agreement to
fund all new business moving forward and, possibly, hire certain PPF emplukelse APA
was executed by William Villari, President of US Premium Finance, on behal§ drédmium

Finance.ld. 1 95. Plaintiffs attach the APA to theAt. D.E. 43-9.



On October 14, 2015, in reliance on US Premium Finance’s represent@mms)
Glantz andTony Perez each executed employment agreements with USPF entitled Master
Agreements (the “Master gkeements”).D.E. 43 § 102; D.E. 2. The Master Agreements
contan broad restrictive covenantisat prohibitDaniel Glantz andTony Perez from working in
the industry in any manner whatsoever for a period of two years, should these inglividual
terminateemployment witHJSPF.D.E. 4311103-105.The Master Agreements are executed by
Daniel Glantz and Tony Perea their individual capacitieand Mr. Villari in his capacity as
President of US Premium Finance, a division of the Brand Banking Comiolarfy106; D.E.

43-2.

Beginning in late October 2015, DefendargstructuredPPF’s former businessodel
by: (1) begiming to process all new business through Defendants’ management platforms; (2)
placing Mr. Villari, Neal Dunoff and Matthew Esseiig charg of all PPF operations; and (3)
changng PPF’s protocol for processing new incoming lodadsf§111-122 These changes have
altered PPF’s core business moded caused friction between PPF and referring insurance
agents who had done business with PPF in the pastamtiamaged PPF's profitability and
standing in the industryld. Y 129, 132 Because DanielGlantz’s and Tony Perez’s
compensation is substantially tied to PPF’'s performance, Plaintiffs allegeD#iendants’
actions have adversely affectBdniel GlantZzs andTony Perezs respective compensatioid. I
138.

Since October 2015, Defendants have also allegedly sesveral million dollars of PPF’s
collateral to fund new loangd. § 143 Plaintiffs allege that Defendants’ use of this collateral

violated the APA and, moreover, prevented PPF from using collateral to pay down itg&financ



obligationsto Bank United,among others, thereby causing PPRntmur substantial additional
accruednterest.d. 1144, 146.

The developments described above have resulted in four lawsugs. & discussed
above, BankUnited first filed suit on August 29, 2015 in Broward Court Case No. CACE 15
16929 to foreclose on its security interest in PPF’s personal property and appoietéheR

Second, on January 4, 2016, Plaintiffs filed the instant case in the U.S. District@ourt f
the Southern District of Florida. D.E. 1.

Third, onFebruary 5, 2016, USPF fildéfoward CourtCase No. CACE 12191 against
E.T.I. Financial Corp., Daniel GlantZpny Perez, and PPF, allegirtigat Daniel GlantzTony
Perez and PPlbreached the APAthe Master Agreementstheir fiduciary dutyof loyalty,
committed fraudandconverted USPF's software and data. Broward Court Case No. CACE 16
2191,Compl. 1 83127 (May 5, 2016) USPF also allegkthat E.T.I. Financial Corp. tortiously
interfered with USPF’s contracts with Daniel Glantz and Pédez.

Lastly, on April 13, 2016, BankUtad filed suitin Broward County Circuit Coudgainst
Robert Granitg“Granite”), Mr. Villari, USPF, USPFSC, Daniel Glantz, Toni Glantz and PPF
alleging claims for tortious interference against USPF, Mr. ¥ill and Granite,conversion
againg USPF, Mr. Villari and Granitejoreach of contract against USPFSC and USPF;
accounting against USPFSC and USé&é&glaratory ydgment against USPF, PPF, Daniel Glantz
and Toni Glantdeclaringthat the APA is void in light of th®ctober 9, 2015 Order Appointing
Receiver, as “only the Receiver had the authority to sell, transfer oeyxtme Collateral, or any
portion thereof;"andrescission of the APA against USPF, PPF, Daniel Glantz and Toni Glantz
on grounds that PPF, Daniel Glantz and Toni Glantz “had no authority to sell, transiavey c

the Collateral, or any portion thereof, to anyone, including USPF” and eherebuld not enter



into the APA. Broward Court Case NBACE 166701, Secondm. Compl. §159-113(July 22,
2016).
On April 28, 2016 Plaintiffs filed the SAC, bringing the following fivdaims

(1) PPF’s, Daniel Glantz’'s and Tony Pereelaim for rescissiorof the APA against all
Defendants (Count I);

(2) Daniel Glantz’'s and Tony Perez’s claim fogscission of the respectiveMaster
Agreemens against USPF and Bra(@ount I1);

(3) PPF’s, Daniel Glantz’'s and Tony Pereafaim forfraud in the inducememitgains all
DefendantgCount I11);

(4) PPF’s, Daniel Glantz’s and Tony Perezkim breach ofthe APA against all
Defendants (Count IV); and

(5) Daniel Glantz’'s and Tony Perezteclarabry judgment claimsagainst USPF and
Brand seelng declaratios that the resictive covenants cdained in the Master
Agreement are void due to fraud (Could andlack of a legitimate business interest
(Count V).

D.E. 43.0n May 12, 2016,Defendants moved to dismiss the SAC and the Court denied
Defendants’ Motion. D.E. 46, 61.

In the Court’sOrderon DefendantsMay 12, 2016Motion to Dismiss the Court: (1)
ordered Plaintiffs to provide proof of notifying the Receiver of this action; anstd®d thatif

the Receiver does not intervene by Auqust 1, 2016, then the Cowdll construe this as the

Receiver electing notto intervene or otherwise ratify, join or be substituted into this

action.” D.E. 61 p. 11 (emphasis in original).

On August 1, 2016Plaintiffs fled a Notice of Filing Receiver Declaration, which
attachedas an exhibit the Declaratioof the Receiver,JamesS. Howard (the “Receiver
Declaration”).D.E. 74, 741. The Receiver Declaration incluslthree statement®levant to the

instant Motion First, theReceiver statethat he was “aware of the proceedings in this case . . .



and [has] been aware of these proceedings since January of thidDyEai741 | 3.Second, the
Receiver statethat it is his view that “notwithstanding that the subject matter of the APA affects
property which constitutes part of the Collateral . . . the right of Glantz andfotaP&dvance
and litigate Claims [in this lawsuit] is not property that constitutes Collateral eedaigs]his]
view that the APA is void.ld. | 5. Lastly, the Receiver statthat he “do[es] not object to
Daniel Glantz . . . or Pro Premium Finance Company, Inc. pursuing any of thes Qlathout
waiver of any of [his] rights as Receiver under the Receiver Ordef]’6.

On August 12, 2016, Defendants filed the instant Motion to Dismiss Second Amended
Complaint for Failure to ProsecuteNtame of Real Party in Interef.E. 76.
I. Failure to Prosecute in the Name of the Real Party in Interest

A. Legal Standard

Federal Rule of Civil Procedute’(a)(1)providesthat “every action must be prosecuted
in the name of the real party in interest.” FBRdCiv. P. 17(a)(1)Under Rule 17a “courtmay
not dismiss an action for failure to prosecute in the name of the real party istintetie after
an objection, agasonable time has been allowed for the real party in interest to @nfyoy ke
substituted into the action.” Fed. R. Civ. P. 17(a)(3).

“The reatparty-in-interest principle is a means to identify the person who possesses the
right sought to be enfoed.” Siemens USA Holdings, Inc. v. United Sta®&® F. Supp. 2d 221,
22324 (D.D.C. 2013)citing Wright & Miller, Federal Practice ar@rocedure 8§ 1550 at 534
(2010)) In other words, “[tlhe basic purpose of Rule 17(a)’s insistence that every action be
prosecuted in the name of the real party in interest is to protect a defendarfadig a

subsequent similar action brought by one not a party to the present proceeding ancetthahs



any action taken to judgment livhave its proper effect as res judicat&revorMayorsohn
Caribbean, Inc. v. Puerto Rico Marine Mgmt., 1820 F.2d 1, 4 (1st Cir. 1980).

Moreover, “[tlhe concepts of a plaintiff’ standing to sue and his status as the real party
in interest are inteelated, yet conceptually distinttGonzalez ex rel. Gonzalez v. ReB6 F.
Supp. 2d 1167, 1182 (S.D. Fla. 2004&ff'd sub nom. Gonzalez v. Rer2d2 F.3d 1338 (11th Cir.
2000) While standing is “@onstitdional requirement that ask#ether thditigant is entitled to
have the court decide the merits of the dispute or of particular issues,” tpamgah-interes
inquiry asks whether a party: (¥)“the party who, by the substantive law, has the right sought to
be enforced;’and(2) “possesss a significant interest in the action to entitlen to be heard on
the merits.”ld. (internal citations and quotation marks omitted).

Because the Federal Rules of Civil Proceddi® not contain a specific procedure for
raising an objection thatlaintiff is not the real party in interest .a motion to dismiss under
Rule 12(b)(6) is one proper method of bringing this issue to the C&ietnens USA Holdings,
Inc., 960 F. Supp. 2d at 22@/helan v. Abell953 F.2d 663, 672 (D.Cir. 1992) (‘A realparty
in-interest defense can be raised as a Rule 12(b)(6) motion, stating, in effect, thsehbe
plaintiff is not the person who should be bringing the suit, the plaintiff fadfed] to state a
claim upon which relief can be grantéd.citing andquotingFed. R. Civ. P. 12(b)(6)A district
court’s dismissal under Rule 17 is reviewed for abuse of discr&eefrabian Am. Oil Co. v.
Scarfone 939 F.2d 1472, 1477 (11th Cir. 199%jichting Ter Behartiging Van de Belangen Van
Oudaandeelhouders In Het Kapitaal Van Saybolt IBtV. v. Schreiber4d07 F.3d 34, 434 (2d

Cir. 2005) (collecting cases).



B. Analysis

I. Realparty in interest

Defendantsargue that the Receiver is the real party in intdogdhree reasong:irst, the
October 9, 2015 Broward Court Order Appointing ReceiveiCase No. CACEL5-16929
providesthat the “Receiver shall immediately take possession of all of the assetdipess,
records, documents, monies, securities, choses in action, books of account, and all othgr propert
of [Pro Premium] which constitutes Collateral.” D.E. 76 p. 8 (citing D.E1 434). Second, the
October 9, 201®rderappointed the Receiver ovall of PPF’s assets, which included “all . . .
personal property . . . asore particularly described in that certain Security Agreement dated
November 27, 2012 and UCGCFinancing Statement filed December 7, 2012 with the Florida
Secured Transaction Registry, number 201208002809 (citing D.E. 431 | 1).Lastly, the
property described in the UCC FinancingStatemenincludes, amongther things, “[a]l . . .
‘Equipment’ . . . ‘Commercial Tort Claims’ [and] ‘General Intangibles’ .in .which [Pro
Premium] now has any rights or hereafter acquires any rights, hoaeserg . . . including
customer lists [and] books and recordsl’ (citing D.E. 461 p. 2).Accordingly, Defendarg
argue that th&eceiver “has control of all of Pro Premium’s intangibles, choses in gsign
commercial tort claims, equipment, bso&nd records, customer lists, and other assets,” such
that “[a]ll of the claims brought in this action by Plaintiffs on behalf of Pro Pr@naite property
of the Receivership estate as they are part of the Collateral manageéserdqat by, and in the
possession of, the Receiveld.

In response, Plaintiffs argubat the Receiver is not the real party in interest because
Daniel Glantz has standing to assert a claim in this action. D.E.p843-4 In particular,

Plaintiffs argue that Daniel Glantzs personally liable to BankUnited for the loan at issue in the

10



Receiver Action and the interest that accrues thereon[and] Defendants’ wrongful actions
have increased the amount of that interest, thereby causing a directonfalantz’ Id. For this
reason,Plaintiffs argue“[t]his entire action can proceed based solely upon this Court’s prior
determination that Glantz has standing in his individual capacity to pursue these"diA

Upon review of Plaintiffs’ SAC, the exhibits attached thereto, and state court dasume
from Broward Court Case No. CACE -15929 cited to by the parties, tG®urt concludes that
the Receiver is the real party in interest aBR#'s claims in this action. Howev&aniel Glantz
and Tony Perez are real partiesnterestas toclaimsto rescind or recover fariolations of the
Master Agreements.

“The capacity of a receiver to sue in federal court is governed by tHeofaitorida
because it is “théorum state’ Meyers v. Moody$93 F.2d 1196, 1205 (5th Cit982 (citing
Fed. R. Civ. P. 17(63) andWright & Miller, Federal Pratice and Procedure 8§ 1567 (1971)).
“Under Florida law, once a receiver is appointed for a business, the business losesopow
transfer or otherwise act with regard to the property subject to theeestap. O’'Neal v. Gen.
Motors Corp, 841 F. Supp. 391, 398 (M.D. Fla. 1998oreover, “[the property of an entity in
receivership includes any causes of action available to that efdityt-familton v. Flowers183
So. 811, 817 Hla. 1938) (“The general rule is tha receiver takes the rights, causes and
remedies which were in the corporation, individual or estate whose receiver he isclomehe
available to those whose interests was appointed to represent.”). For this aaasourts
applying Florida law have held thatreceiver is “the real party in interest as to a cause of action
and the one with the right to sti€see, e.g.O’'Neal, 841 F. Supp. at 39iting Bancroft v.
Allen, 190So. 885, 89(Fla. 1939) Richardson v. S. Fla. Mortgage C&36 So. 393, 395 (Fla.

1931) and~ugazy Travel Bureau, Inc. v. Stalé8 So. 2d 842, 84#la.4th DCA 1966).

11



The SAC, which attaches as exhibitse October9, 2015 Broward Court Order
Appointing Receiver(the “Receiver Order”’)and the December 7, 2012 UAQCFinancing
Statementdemonstrateghat the Receiver is the real party in interest under Florida law as to
PPF’s claims in this cashich includesall claims stemming from the APAxecuted by PRF
for the following reasons:

(@) The Receiver Order

The Receiver Ordemappointed the Receiver &xerciseimmediateauthority over: (1)
“certain Branch Banking and Trust Company (“BB&T”) bank accounts held in the name of
Defendant PRO PREMIUM FINANCEOMPANY, INC. (“PPF”) including, but not limited to,
the accounts identified by the following last four digits of each such account xxxxxxxxx6019,
XXXXXXXXX1656, XXXXXXXXX5640, xxxxxxxx6000, and xxxxxxxxx9929;” and (2)all other
personal property, other than bank accounts held in the name of PPF at BankUnited, as more
particularly described in that certain Security Agreement dated Nove2iib@012 and UCQ
Financing Statement filed December 7, 2@tith the Florida Secured Transaction Registry,
number 201208002609 (collectlyethe “Cdlateral”).” D.E. 422 p. 2, 1 1 The Receiver Order
therefore grantetheReceiverexclusive controbver all of PPF’s personal property as described

in the November 27, 2012 Security Agreement and {@nancing StatemertThe Receiver

% While the Receiver Order appears to incorporate both the December 7, 2012 El@4hcing
Statement and a “certain Security Agreemenedlaiovember 27, 2012,” the parties have not
filed the November 27, 2012 Security Agreement with this Court and raise no arguments
concerning this security agreement in briefing the instant Motion to DisBiBs 432  1;see

D.E. 76, 84, 85. The parties have therefore waived argument as to whether the November 27,
2012 Security Agreement impacts the Receiver’s status as the real party in.iStaggs v. City

of Miami Beachl F. Supp. 3d 1350, 1354 (S.D. Fla. 20H3enberg v. Shendell & Associates,
P.A, No. 16CV-62149JIC, 2011 WL 1233253, at *2 (S.D. Fla. Mar. 31, 20¢Brguments

nat properly presented in a parsyinitial brief or raised for the first time in tweply brief are
deemed waived.” (citingnited States v. Fiallelacome874 F.2d 1479, 1482 (11th Cik989);

see alsdStewart v. Dep’t of Health & Human Serv26 F.3d 115, 115 (11th Cir. 199¢As a

12



continues to retain exclusive controf such collateral because there is no dispute that the
receivershigs still in effect SeeD.E. 431 p. 2, 1 1 (“Such appointment [of the Receiver] shall
be effective upon execution of this Order and shall continue until further order of this’Cour

(b) The UCC1 Financing Statement

TheUCC-1 Financing Statementefines Coliteralexpansively tancludevirtually all of
PPF's assetas well as PPF's'General Intangibles” andCommercial Tort Claims.” In
particular, he UCC1 Financing Statement defines Collateral to incluleelevant part

‘INVENTORY,” “EQUIPMENT,” “GOODS” WHICH ARE OR ARE

ABLE TO BECOME FIXTURES . . . “ACCOUNTS”, “CHATTEL
PAPER”, “INSTRUMENTS”, “GOODS”, “LETTER OF CREDIT
RIGHTS”, “INVESTMENT PROPERTY”, “‘SECURITES”,

‘COMMERCIAL TORT CLAIMS”, “DOCUMENTS”, “GENERAL
INTANGIBLES” AND “ITEMS” IN WHICH DEBTOR NOW HAS ANY
RIGHTS OR HEREAFTER ACQUIRES ANY RIGHTS, HOWEVER
ARISING, INCLUDING ALL BANK ACCOUNTS IN WHICH DEBTOR
HAS DEPOSITED PROCEEDS OF ANY COLLATERAL . . . FILES,
CORRESPONDENCE, ADVERTISING PROGRAMS, CUSTOMER
LISTS, ALL MONIES BECOMNG DUE DEBTOR FROM ANY SALE
OF COLLATERAL ON ACCOUNT OF REBATES, WARRANTY
SERVICE OR BONUSES; AND ALL BOOKS AND RECORDS OF
DEBTOR, INCLUDING COMPUTER RECORDS AND PROGRAMS
(EXCLUDING ANY LICENSED SOFTWARE), AND ALL RENTS,
ROYALTIES, REVENUES, PROFITS, INTREST, INCREASES,
PRODUCTS AND PROCEEDS ARISING IN CONNECTION WITH THE
FOREGOING IN WHICH DEBTOR NOW AND HEREAFTER HAS
ANY RIGHTS, PRESENTLY OWNED AND HEREAFTER ACQUIRED,
CREATED AND ARISING.

D.E. 46-1 p. 2.

general principle, this court will not address an argument that has notdeed in the district
court?).

13



(© The Florida Uniform Commercial Code

The UCG1 Financing Statemeiftirther provides that each of the terms included in the
definition of Collateral should be interpreted as defined in Floridaifotim Commercial Code,
Fla. Stat. 8§ 679.10%kt seq.(the “Florida UCC"), in effect as of Decembér2012 Id. This is
particularly important with respect to “General Intangibles” and “Commeficiad Claims,”
which are defined ithe Florda UCC in effect at the time in tii@lowing way:

(d) “General intangible” means amersonal property, including things in
action, other than accounts, chattel paper, commercial tort claims, deposit
accounts, documents, goods, instruments, investment property;ofetter

credit rights, letters of credit, money, and oil, gas, or other aiméefore
extraction. The term includes payment intangibles and software.

(m) “Commercial tort claim” means a claim arising in tort with respect to
which:

1. The claimant is an organization; or
2. The claimant is an individual and the claim:
a. Arose in the course of the claimant's business or profession; and

b. Does not include damages arising out of personal injury to or the death of
an individual.

Fla. Stat§§ 679.1021)(d)-(pp) (2013).

(d) PPF’slegal daims

Moreover, PPF’s legal claims in this action constitute collateral in the exclosinteol
of the Receiver. PP&lleges the following three claimgl) rescission of the APA in Count [; (2)
fraudulent inducement to enterto the APA, contained in Count Ill; and (3) breach of the APA
in Count IV. D.E. 43 11 14964, 188196, 198204. There is no question théte Receivehas

the “right[s] sought to be enforced” by Pireach of these three Counts d@hdt the Receiver

14



“possesses a significant interesttlie action to entid him to be heard on the metitsecause
(1) Florida law gives the Receiver the exclusive authority to “trarmfestherwise act with
regard to the property subject to the receivership;” an@iE sclaimsin this case arpropety
subject to receivership as suchaims constitute, avery least, “General Intangible[s]” and
“Commercial Tort Claims’in the Receiver’'s exclusive possession and carfed Reno86 F.
Supp. 2d at 11820’Neal, 841 F. Supp. at 398damilton, 183 So. at 87, Fla. Stat. §
679.1021(1(m) (2013); Fla. Stat. $79.1021(1)(pp) (2013kee alsdn re Huff 109 B.R. 506,
509-10 (Bankr. S.D. Fla. 1989) There 8 no question an equity receivierthe real payt in
interest and has standing to sue on Wetfalhe insolvent corporation.”)For these reasong)e
Receiver isthe real party in interest as to PPF’s claims(19 rescind the APACount I} (2)
recover for being frauduldgtinduced to entemto the APA (Count lIl); and(3) recover for
Defendants’ allegetreach of the APACount IV).*

However there isnothing tosuggest that th&eceiver, bytaking possession d?PF’s
assets, also contmDaniel Glantzs and Tony Perez’sights to assert claims related to their
Master Agreements becauBkintiffS Second Amended Complaiahd the Master Agreements,
on their faceplausibly showthat Mr. Glantz and Mr. Peregignedthe Master Agreements as
employment agreements tineir individual capacitiedD.E. 43 1 102; D.E. 42 pp. 111, 1222
Thus Daniel Glantz and Tony Perez are real parties in interest as tol#ueis for rescission of

the Master Agreements (Count Il), fraud in the inducer(éaunt 1ll) and declaratory judgment

* Daniel Glantz and Tony Perezgue that they are real parties in interest as to PPF’s claims
because their compensation is affected by whether PPhdssui recovers damages on their
claims brought undethe APA D.E. 84 pp. 34. However,'more than an economic interest” is
necessary to satisfy the real party in interest requirements of Rufgeéy/e.g.New Orleans
Pub. Serv., Inc. v. United Gas Pipe Line ,C&82 F.2d 452, 464 (5th Cir. 1984By requiring

that the applican$’ interest be not onfigirect and‘substantial,but also'legally protectable,it

is plain that something more than an economic interest is necg¢gsader Rule 17] What is
required is that the interest be one whichdhbstantivdaw recognizes as belonging to or being
owned by the applicari}.
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(Counts V and VI) insofar as these Cousgek relief basedn Defendants’ conduatlatingto
the Master AgreementasPlaintiffs’ allegations plausibly show thBPF was not a party to and
did not execute the Master Agreemer@se O’Neal 841 F. Supp. at 398 (“The property of an

entity in receivership includes any causes of adailable to that entity.” (emphasis added));

see alsdO’Connell v. Cora Bett Thomas Realty, In863 S.E.2d 167, 170 (Ga. Ct. A#02)
(entity must beparty to a contractto be bound by its terfissee also Am. Coach Lines of
Orlando, Inc. v. N. Am. Bus Indus., Inblo. 6:09CV-1999, 2011 WL 653524, at *8 (M.D. Fla.
Feb. 14, 2011jcollecting cases) (same).

Accordingly, the Court finds that the Receiver is the real party in interest:ad)to
Counts land IV in their entirety; and (2)Countlll solelyto the extent that this Count reliea
conduct relating to the AssBurchase Agreemeraniel Glantz and Tony Perez are real parties
in interest as to Countllkolely to the extent thathis Countrelieson conduct eélated to each
individual’'s Master Agreement. Daniel Glantz and Tony Perez are also real paritésrestas
to Counts V and VI, whichstate aplausible claim for declaratoryrelief on groundsthat
restrictive covenants in the Master Agreements are void.

The Court will nowaddress whether the Receiver properly intervened under Federal Rule
of Civil Procedure 17.

ii. Intervening under Rule 17

Defendand argue that the Receiveas the real party in interest, has failedntervene,
ratify, join or be substitutedhto this actionas required byRrule 17.Defendantdirst argue that
the Receiver has not intervenad this case D.E. 76 p. 9. Defendastthenargue that the

Receive Declaration filed with the Court is insufficient tatify, join or agredor the Receiver

> The Court has subject matter jurisdiction over Daniel Glantz’'s and Tony Perkeins
because the SAC alleges amountin controversy exceeding $75,0@dd complete diversity
betweerDaniel Glantz and Tony Perez and Defendants. D.E. 43 1 10-16.
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to be substituted into this actiomder Rule 1’ because the Receiver: (1) did not “authorize[] the
maintenance of this action;” and (2) did not “in any way shape or form agree to be bouryd by an
judgment or result reached in this action,” but instead merely stated that he fdu[eb]ect” to

PPF or Darel Glantz pursuing their claimswhile still reserving his rights as Receiverassert
claims in the othepending state court actions. D.E. 76 p. 10.

In response, IRintiffs arguethat the Receiver Declaration constitutes proper ratification
under Rule 17 fothree reasons. First, the Receiver’s statement that he does “not tbjeus’
actionmust accoding to Plaintiffs, be construed akearratification. D.E. 84 p. 2. Second, the
Receiverratified this action by statinthat the rights of Daniel Glantz and PPF to advance and
litigate the claims in this action are “not property that conssttite Cdiateral because it is [his]
view that the APA is void Id.; D.E. 741 § 5. Lastly, Plaintiffs argue that, in any evaes
judicata would bar the Receivefrom pursuing claims resolved ithis casebecause “the
Receiver’s interests are so closely aligned with the interests ef-R&ely, both seek return of
the Collateral-that the Receiver and PPF are in privitgl”p. 3.

The Court agrees with Defendants and finds the Receiver Declarationiciestifto
satisfy Federal Rule of Civil Procedure. B proper ratification under Rule 17(a) requires that
the ratifying @rty: (1) authorize continuation of the actjoand (2) agree to be bound by its
result. Seelntegon Life Ins. Corp. v. Brownin@89 F.2d 1143, 1154 (11th Cir. 199party
ratified action where it “agree[d] to be bound by the Court’s determination of the Gdaimté
at issue in the actionlfed. Treasury Enter. Sojuzplodoimport v. SPI Spirits, (26 F.3d 62, 83
(2d Cir. 2013)Haxtun Tel. Co. v. AT&T Corp57 F. App’x 355, 359 (10th Cir. 20Q3)ieburg

v. GTE Sw. In¢.272 F.3d 302, 307 (5th Cir. 200 Nutuelles Unies v. Kroll & Linstrom957
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F.2d 707, 712 (9th Cir. 1992CON Grp., Inc. v. Mahogany Run Dev. Cor@29 F.2d 473478
(3d Cir. 1987; Wright & Miller, Federal Practice and Procedgr&555n. 21(2016).

Here, the Receivdails to authorize continuation of this actiandfails to agree to be
bound by its resulinstead,the Receiver states, in relevant part, that(1) “do[es] not object to
Daniel Glantz (“Glantz”) or Pro Premium Finance Company, Inc. (“PPF’umgsany of the

Claims, without waiver of any of my rights as Receiver under _the Receiver Order (2)

believes that the “APA is void” because Plaistiftlid not have authority to execute the APA,
and therefore did not convey the Subject Collateral” to Defegdantl (3) takes the position
thatonly he, as Receiver, “could convey the Subject Collateral [that was purportedigyed
by the APA].” D.E. A-1 16 (emphasis added)hese statementdo not express an agreement
be bound by the Court’s deteination of Plaintiffs’ claims. Instead, the Receiver sets fiegal
conclusionsthat indicate te Receiver is the real party in interest becamsky he had the
authorty to enter into the APA and, perhaps more importamtkpresesthe Receiver’s clear
desire tonot be bound by the Court’s rulings in this case so ggdeere his rightsto pursue
claims against Defendants in the ongoing Broward Camtions® Accordingly,the Receiver has
not ratified, joined or agreed to be substituted into this action under Federal RGlgilof
Procedure 17Seelntegron Life Ins. Corp.989 F.2d at 11544axtun Tel. Cq.57 F. App’x at
359 Rule 17 ratificationneffective where it includgd] no language evidencing an agreement
to be bound by the resi)it Accordingly, it is

ORDERED AND ADJUDGED thaDefendants’Motion, D.E. 76, is GRANTED IN

PART AND DENIED IN PART, as follows:

® This is underscored by the fact that BankUnited, whose interests are h@iespreed by the
Receiver, is currently suing PPF, Daniel Glantz, Toni Glantz and USPF todréise APA in
Broward Court Case No. CACE -B7¥01.Broward Court Case Nd.66701, Second Amended
Complaint fL08-113 (July 22, 2016).

18



(1) The Receiver, James S. Howard, is the real party in interest under Federal Rule of
Civil Procedurel?7 with respect to claims brought in this action by Pro Premium
Finance Company, Inc. Accordingly, Pro Premium Finance Inc. is HEREBY
DISMISSED as Plaintiff in this case.

(2) Counts land IV of Plaintiffs’ SecondAmended ComplairareDISMISSED

(3) Pro Premium Finance Company, Inc’sclaim of fraud in the inducemerats to the
APA, which iscontained in Countll of Plaintiffs’ Second Amended Complajns
DISMISSED. Daniel Glantz’'s and Tony Peeelaimsof fraud in the inducement as
to the Master Agreements, which amntained inCount Ill, are NOT dismissed.

(4) The Motion is otherwise denied.

DONE AND ORDERED in Chambers at Miamy, Florida, tAgth day ofOctober 2016.

URSULA UNGARO
UNITED STATES DISTRICT JUDGE

copies provided: counsel of record
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