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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-60653-BL OOM /Valle

G. CLIFFORD ABROMATS,

individually and as Trusee of the Gloria J.
Abromats Revocable Trust Agreement
u/t/d September 15, 2005, as amended,

Plaintiff/ Counter-Defendant,
V.
PHILIP ABROMATS,
individually and as qudied beneficiary
Gloria J. Abromats Revocable Trust Agreement

u/t/d September 15, 2005, as amended,

Defendant/Counter-Plaintiff.
/

ORDER ON MOTION TO DISMISS
COUNT X1 OF COUNTERCLAIMSWITH PREJUDICE

THIS CAUSE is before the Court upon Plaintifobunter-Defendant G. Clifford
Abromats’s (“Clifford”) Motion to DismissCount XI of Defendant/Counter-Plaintiff Philip
Abromats’s (“Philip”) Amended Counterclaim WitPrejudice, ECF No. [116] (the “Motion”).
For the reasons that follow, the Motion is geah) and Count Xl is dismissed with prejudice.

I. BACKGROUND

At this point in the litigation, &rief procedural history will suffick.SeeECF No. [141];
Abromats v. Abromat2016 WL 5941888 (S.D. Fla. Od3, 2016) (ECF No. [117]Abromats
v. Abromats 2016 WL 4917153 (S.D. Fla. Sept. 15, 2016) (ECF No. [98Bromats V.

Abromats 2016 WL 4366480 (S.D. Fla. Au@i6, 2016) (ECF No. [72]see als&ECF No. [52].

! As recognized by the parties, thiase is set for a bench triaSeeECF No. [65]. Accordingly, the
parties need not comply with the Court’s scHiemurequirements applicable to jury trialSeeECF No.
[67].

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/0:2016cv60653/481259/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/0:2016cv60653/481259/142/
https://dockets.justia.com/

Case No. 16-cv-60653-BLOOM /Valle

On September 14, 2016, the Court granted in pad denied in part Clifford’s Motion to
Dismiss Philip’s CounterclaimsSeeECF No. [93]. Pertinently, the Court dismissed Count XI
of the Counterclaims without prejudice, finditigat Philip had failed to state a claim for
reformation but granting him leave to amend his claBee idat 15-17. Philip amended Count
XI, ECF No. [97], and Clifford now move® dismiss the claim with prejudiceSeeMotion.
Philip’s Response, and Clifford’s Reply, timely followe8eeECF Nos. [124], [131].
[l.  LEGAL STANDARD

As the parties are well aware, Rule 8 of Beeleral Rules requires that a pleading contain
“a short and plain statement of the claim showing thatpleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). Although a complaint “does numed detailed factual allegations,” it must
provide “more than labels and conclusions, aforiaulaic recitation of the elements of a cause
of action will not do.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (20073ee Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (explaining thatldR8(a)(2)’'s pleading standard “demands
more than an unadorned, the-defendant-unlawfully-harmed-me accusation”). In the same vein, a

complaint may not rest on “naked assertionfigvoid of ‘further factual enhancementltjbal,
556 U.S. at 678 (quotingwombly 550 U.S. at 557 (alteration iniginal)). “Factual allegations
must be enough to raise a right thakabove the speculative levelTwombly 550 U.S. at 555.
These elements are required to survive dionobrought under Rule 112)(6) of the Federal
Rules of Civil Procedure, whiatequests dismissal for “failute state a claim upon which relief
can be granted.”

When reviewing a motion under Rule 12(b)@)ourt, as a gendnalle, must accept the

plaintiff's allegations as true and evaluate @Husible inferences derived from those facts in

favor of the plaintiff. See Chaparro v. Carnival Corp693 F.3d 1333, 1337 (11th Cir. 2012);
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Miccosukee Tribe of Indians of Fla. S. Everglades Restoration Allian@d4 F.3d 1076, 1084
(11th Cir. 2002)AXA Equitable Life Ins. Co. v. Infinity Fin. Grp., LL608 F. Supp. 2d 1349,
1353 (S.D. Fla. 2009). However, this tenet doesapply to legal conclusions, and courts “are
not bound to accept as true a legal conolusiouched as a factual allegatiorilivombly 550
U.S. at 555seelgbal, 556 U.S. at 678Thaeter v. Palm Beach Cnty. Sheriff's Offidd9 F.3d
1342, 1352 (11th Cir. 2006). A court considering a Rule 12(b) motion is generally limited to the
facts contained in the complaiahd attached exhibits, includirdpcuments referred to in the
complaint that are central to the clai@eeWilchombe v. TeeVee Toons, Jri&55 F.3d 949, 959
(11th Cir. 2009);Maxcess, Inc. v. Lucent Technologies, 483 F.3d 1337, 1340 (11th Cir.
2005) (“[A] document outside the four corners oé tomplaint may still be considered if it is
central to the plaintiff's claims and is usguted in terms oc&uthenticity.”) (citingHorsley v.
Feldt, 304 F.3d 1125, 1135 (11th Cir. 2002)).
1.  DISCUSSION

In Count XI, Philip brings a claim for fermation of Clifford’s $300,000 and $150,000
notes to the George Abromats Trust, requesting that the Court alter the notes’ respective due
dates to make them “payahlestantet” ECF No. [97] § 344. “Reformation is an equitable
remedy, which ‘acts to correct an error notthe parties’ agreement but in the writing which
constitutes the embodiment of that agreeme#ioiski ex rel. Kolski v. Kolski731 So. 2d 169,
173 (Fla. 3d DCA 1999) (quotin§mith v. Royal Automotive Group, In675 So. 2d 144, 150-
51 (Fla. 5th DCA 1996)). “It is well-settled th&torida law permits aourt to exercise its
equitable powers to reform a contract under certain circumstan@tinuum Condo. Ass'n,
Inc. v. Mt. Hawley Ins. Cp2011 WL 2214810, at *2 (S.D. Fla. June 2, 2011) (citiuyla

Roofing, Inc. v. Gemini Ins. Go2010 WL 4689325, at *2 (S.D. &l Nov. 10, 2010)). “[l]n



Case No. 16-cv-60653-BLOOM /Valle

reforming a written instrument,” however, a court fio way alters the agreement of the parties.
Instead, the reformation only corrects the defectwritten instrument so that it accurately
reflects the true terms of thegreement actually reachedProvidence Square Ass’n, Inc. v.
Biancardi, 507 So. 2d 1366, 1369-70 (Fla. 1987). “kdar courts have sharply delimited a
narrow range of circumstancdbat will support reformationfraud, inequitable conduct,
accident, inadvertence, and mutual mistake.Continuum Condo. Ass’n, Inc2011 WL
2214810, at *2(quoting Golden Door Jewelry Creations, dnv. Lloyds Underwriters Non—
Marine Ass'n 8 F.3d 760, 765 (11th Cir. 1993pee Barber v. Am.’s Wholesale Lend2®13
WL 1149316, at *3 (M.D. Fla. Mar. 19, 2013)ff'd, 542 F. App’x 832 (11th Cir. 2013) (“A
viable claim for reformation must allege bathilateral mistake by one party and inequitable
conduct by the other party.”). He Philip argues that Cliffotsl inequitable conduct and/or
fraud serves as the basis for the reformation he seeks. Thus, at the pleading stage, Philip must
sufficiently allege (1) the existence of a writt@strument; (2) fraud or inequitable conduct in
the written instruments; and (3) that as a resét written instruments do not accurately express
the intent of the parties.See Continuum Condo. Ass’n, Inc2011 WL 2214810, at *2;
Providence Square Ass’n, InB07 So. 2d at 1369-70.

Although Clifford makes a litany of argumerfts dismissing Count XI with prejudice,
the Court finds sufficient Clifford’s position th&hilip has failed to plead, and cannot establish,
the third element required to state a claim for reform&tidm.his amended claim, Philip alleges
that he, Clifford, and Ms. Abromats “never intked that the notes evideng the brother’s [sic]

borrowings ever be collected upon,” but rather, that the “respective borrowings [be] taken into

2 The Court so holds without resorting to thegaage of the George Abromats Trust, and without
otherwise transforming the Motion into one for tirsummary judgment as alternatively requested by
the parties. See, e.g.Motion at 3 n.1. Going forward, and light of the extensive judicial resources
already devoted to this matter, the Court declinesnigage in piecemeal adjudication of this case, and
will not entertain motions for partial summary judgment.

4
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account at the final trust digbations.” ECF No. [97] | 336lseeECF No. [124] at 4 (“The
loans were never intended to be repaid.lf. however, no party ever intended for Clifford’s
notes to be collected, the Court cannotraked expedite their repayment terms through
reformation. In support of his claim, Philip speaks of a broader “intent,” namely, Ms.
Abromats’s wish that the brothers be treated “perfectly evenly,” and that the family informally
agreed that the brothers would “offset their sote the respective trustg the time of final
distribution.” ECF No. [124] at 2, 6.Due to the January 2011 disinheriting amendment
however, Philip asserts that bafairly cannot offsehis notes from the Gloria Abromats Trust,
while Clifford remains eligible to offset his notes from the George Abromats T8es.idat 6.
Putting aside the fact that many of Philip’s concenilklikely become moot should Clifford fail
to establish the invality of the September 2011 re-initérg amendment, Philip’s current
financial status does not chantiee fact that at the time thsotes were made (according to
Philip), the parties did not intend Clifford topaey them. Philip, therefore, cannot establish a
claim for reformatiorf. See Providence Square Ass'n, Jri07 So. 2d at 1371 (“A reformation
relates back to the time the instrument was originally executed and simply corrects the
document’s language to read ashibuld have read all along. Bgpntrast, an amendment that
changes the provisions of a document prospelstidoes not provide a determination that, as
originally written, it contained an erroneouslsafted provision.” (internal citations omitted)).

Philip brings claims for breach of trust abdeach of fiduciary dytat Counts Il and IV
of his Counterclaims.SeeECF No. [37]. If successful, Philip may seek “any . . . appropriate

relief,” including but not limited to: a Court ordexquiring that Clifford “pay from the trust . . .

% The Court originally dismissed Count XI but allah@hilip to amend because (1) Clifford did not move

for dismissal with prejudice, and (2) Philip argued but did not adequately plead facts pertaining to a
supposed family “custom” related to the notes. Upaiiew of Philip’s amendk allegations, the Court
believes Philip’'s concession atrpgraph 336b and elsewhere are Ifata his reformation claim,
irrespective of any custom.
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an amount the court determines will restore [Philip]ywhole or in part, to his . . . appropriate
position”; “return some or all of the distribution to the trust”; and “recover property or its
proceeds” already distributed. Fla. Stat. § 736.1001(2)(i), (), (3)(a)-(b). These remedies,
however, do not create a separate cause of afdroreformation in equity. If the Court is
required to review a final distribution of truassets after adjudicating the parties’ claims, the
Court will take into account therothers’ “respective borrowings” at that time, as appropfiate.
It is therefore

ORDERED AND ADJUDGED that Clifford’s Motion to Dismiss Count XI With
Prejudice ECF No. [116], isGRANTED. Count Xl of Philip’s Counterlaims (as amended), is
DISMISSED with prejudice.

DONE AND ORDERED in Miami, Florida, thisl7th day of November, 2016.

BETH BLOOM
UNITED STATESDISTRICT JUDGE
Copies to:

Counsel of Record

* In his Motion to Distribute Portion of the Georgieust currently pending before the Court, Philip does
not seek “his half” of Clifford’s $450,00@0rth of notes. ECF No. [110] at 3.



