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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-61861-BLOOM/Valle

GUILLERMO RIVAS,
Plaintiff,

V.

NANCY A. BERRYHILL,

Acting Commissioner of

Social Security Administration,

Defendant.
/

ORDER ADOPTING MAGISTRATE JUDG E’'S REPORT AND RECOMMENDATION

THIS CAUSE is before the Court upon Plaintiffs and Defendar¥ietions for
Summary Judgment, ECF Nos. [24] and [27], whigere previously referred to the Honorable
Alicia O. Valle for aReport and Recommendatio®eeECF No. [6]. On December 13, 2017,
Judge Valle issued an oral Report and Reoendation, recommending thHalkaintiff's Motion
for Summary Judgment be denied, Defendaktdion for Summary Judgent be granted, and
the Administrative Law Judge’sALJ") Decision be affirmed.SeeECF Nos. [51] and [52] at 3.
In her Report and Recommendation, Judge VallesadvPlaintiff that he would have fourteen
days from the date the transcripas filed on the docket to fileny objections with the District
Court. SeeECF No. [52] at 16. The docket wakedl on December 20, 2017 and Plaintiff timely
filed his Objections on December 28, 201SeeECF Nos. [52], [53], ad [54]. The Court has

considered Plaintiff's Qkctions, has conductedd® novoreview of Magistrée Judge Valle’'s
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Report and Recommendation and the récand is otherwise fully advisedSee Williams v.
McNeil, 557 F.3d 1287, 1291 (11th Cir. 20@8iting 28 U.S.C. § 636(b)(1)).

Upon review, the Court finds Judge Valle’s Report and Recommendation to be well
reasoned and correct. The Court agrees with the analysis in Judge Valle’s Report and
Recommendation and concludes that Plaintiff's Motion for Summatdgment must be denied,
and that Defendant’s Motion for Summary Judgnmmauost be granted. PHiff interposes three
separate objections to the Repand Recommendation. After fulgnalyzing each objection, the
Court finds that they are due to t»eerruled for the reasons that follow.

1. Objection Number 1

Plaintiff first argues thadudge Valle “erred by concurringith the ALJ that the three
separate examining physiciansogress notes were not ‘mediacglinions’ despiteneeting the
criteria for such as set fortin the published decision &/inschel v. Commissione831 F.3d
1176 (11h Cir. 2011), and as analyzednsistently by the progeny @inschel” ECF No. [54]
at 1. Although Plaintiff correctly defines eéhphrase “medical opinion” for purposes of a
disability determination, his argument misundgnsls Judge Valle and the ALJ's consideration
of the medical opinions in the case.

Before analyzing the merits of Plaintiff®bjections, it is important to consider the
framework under which social security disépildecisions are made. When making such a
determination, an ALJ must follow a five-step proceSseeMaffia v. Comm'r of Soc. Se@91
F. App’x 261, 263 (11th Cir. 2008) (citirighillips v. Barnhart,357 F.3d 1232, 1237 (11th Cir.
2004)). “The claimant bears the burden of prémf the first four steg: (1) whether [Jhe is
currently performing a substantial gainful activity; (2) whether [Jhe has a severe impairment; (3)

whether that severe impairment meets or excaadmpairment in the listings; and (4) whether
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[lhe can perform h[is] past relevant workd. Once the ALJ reaches the fifth step, the burden
then shifts to the Commissioner to “demonstragedkistence of a signifioa number of jobs in

the national economy that the claimant can perfortd.” It is incumbent upon “[a]n individual
who files an application for Soci&lecurity benefits [to] esthbh that [Jhe is disabled.Cooper

v. Comm’r of Soc. Se®21 F. App’x 803, 806 (11th Cir. 28) (citing 20 C.F.R. § 416.91%¢e
also McCloud v. Barnhaytl66 F. App’x 410, 418 (11th Cir. 2006) (“Nevertheless, the burden is
on the claimant to show that she is disakded, therefore, she is responsible for producing
evidence to support happlication.”).

Here, Plaintiff takes issue witthe ALJ’s analysis under theurth step of the process,
arguing that the ALJ - and, theresft Magistrate Judge Valle - fad to consider the “medical
opinions” of three of his examining physicians“Medical opinions are statements from
physicians and psychologists or other acceptai#dical sources that reflect judgments about
the nature and severity of [tlidaimant’s] impairment(s), inabing [the claimant’s] symptoms,
diagnosis and prognosis, whahdt claimant] can still do deite impairment(s), and [the
claimant’s] physical or nmgal restrictions.” Winschel v. Comm’r of Soc. Se631 F.3d 1176,
1178-79 (11th Cir. 2011) (quoting 20 C.F.R. 484.1527(a)(2), 416.927(a)j2(alterations in
original). Unless good cause is shown, the AL$thgive “substantial or considerable weight”
to the medical opinions of treating physiciand. at 1179. Circumstances amounting to “good
cause” exist “when the: (1) treating physicianf@nion was not bolstered by the evidence; (2)
evidence supported a contrary finding; or {@ating physician’s opinion was conclusory or
consistent with the doctor@swvn medical records.1d. (quotingPhillips, 357 F.3d at 1241).

In support of his position, PHtiff argues that the ALJ didot find any of “his three

physicians’ medical progress notes as equivaleat‘toedical opinion™ - referring to the notes
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from Dr. Crespo-Smith, Dr. Lorello, and Dr. Sill£CF No. [54] at 7. In addition, Plaintiff's
Objections refer the Court to medical evidence consisting of four imaging studies (three MRIs of
Plaintiff's cervical and lumbaspine along with one CT scar the cervical spine)ld. Two of

these studies were taken after his first motoratelaccident and two wetaken after his second
accident. Id. Expanding upon this objection, Plainttfien points to a statement Magistrate
Judge Valle made during oral argument as ewiddhat she erroneously held that a “medical
opinion” must contain a “specific limitation'to satisfy the criteria set forth iwinschel’ Id.

On this basis, Plaintiff arguesahMagistrate Judge VWa erred by concurringvith the ALJ that

Drs. Crespo-Smith, Lorellona Sills’ progress notes wem®t “medical opinions.”

The Court’s review of the ALJ's Decisioand Magistrate Judge Valle’s Report and
Recommendation leads it to conclude otherwi$@e ALJ's Decision specifically refers to the
medical records Plaintiff claims she did not coesidr weigh in her analysis. Starting with the
radiological evidence, the ALJ’s Decision specificaeferenced all x-rays submitted as well as
the three MRIs and the CT scaB8eeECF No. [19] at 20 and 22Based on her review of these
imaging studies, the ALJ concluded that “[n]asfethe multiple X-rays, computer tomography
(‘CT’) scans, or magnetic resonance inmagi(‘MRI’) scans performed to date has been
interpreted to show spinal pathology so sev&seto have caused nerveot or spinal cord
impingement for the requisite twelve monthsnoore.” ECF No. [19] at 20. In addition, the
ALJ considered and discussed the three exagiphysicians’ reaals. With regard to Dr.
Marcia Sills, who only saw Rintiff on August 13, 2013, the AL&cognized that she diagnosed
Plaintiff “with acute cervical, tharcic, and lumbar strasn(along with an acuteft knee strain).”

Id. at 22. Similarly, the ALJ considered theedical records from Dr. Crespo-Smith and Dr.

Lorello, who treated Plaintiff after the Mar&014 motor vehicle accide when she stated
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Plaintiff “has been receiving chiropractic anddioation treatment for back impairments (also
established by imaging, as detaile@\pously) since his March 2014 accidentid. She also
noted that such treatment “has been quite consegyavith the claimantestifying that he takes
only over-the-counter pain medt@ns — not even the Flexeprescribed by Dr. Crespo-Smith
in April 2014.” 1d. Although the ALJ may not have spically referenced Dr. Lorello’s
examination dated May 21, 2014 in which he sssd Plaintiff with an 11-percent permanent
impairment rating, “there is nogid requirement that the ALJ spécally refer toevery piece of
evidence in [the] decision, sorig as the ALJ’'s decision . . .n®t a broad rejection. . . .Dyer

v. Barnhart 395 F.3d 1206, 1211 (11th Cir. 2005ke also Coopels21 F. App’x at 809-10
(“[T]he ALJ stated that he considered the rmelco its entirety, and he was not required to
discuss every piece of evidencedanying her application for disdity benefits). The ALJ’'s
Decision clearly references dttiff's treatment following the March 2014 motor vehicle
accident, which encompasses Dr. Lorello’'s May 21, 2014 examination. Thus, the ALJ did
indeed consider the medical opinions of DrialsSCrespo-Smith and Lorello in her analysis.
Consistent with the foregoing, the Report @ecommendation reached the same conclusion
about the ALJ’s consideration of these medical opiniddseECF No. [52] at 10 (“In addition,
the ALJ’s decision makes clear that she did nigtselely on the opinion of Dr. Desai in coming
up with her RFC, but went on toview and to consider all of ¢hmedical evidence that Plaintiff
has submitted, including the evidence surroundiegtwo motor vehicle accidents. The ALJ'’s
decision is in fact replete with referencesthe medical evidence after these two accidents,
including doctor visits, MRIs anscans, and some of these carfiduad in the transcript at page

— at the ALJ’s decision pages 17, 19, 20 and 21.”).
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Significantly, the records from Drs. SillSrespo-Smith and Lorello are devoid of any
medical opinions probative on the question of rRi#is residual functionhcapacity (“RFC”).
This is an important distinction that Plaintiiils to recognize. The RFC is “an assessment,
based upon all of the relent evidence, of alaimant’s remaining ability to do work despite
[his] impairments.” Cooper 521 F. App’x at 808 (quotingewis v. Callahan125 F.3d 1436,
1440 (11th Cir. 1997)) (emphasis adyle As the ALJ pointed out, e claimant has not offered
(and the record does not contain) any formal @pisifrom any of his own doctors or even from
non-medical sources analyzing his residual fumeti capacity.” ECF No. [19] at 24. This
Court, in itsde novoreview of the record,ancurs with the ALJ’s conclusion. At oral argument,
Magistrate Judge Valle inquireabout the existence any medical evidere in the record
addressing Plaintiff’'s functional capacity and Plaintiff only idesdifDr. Lorello’'s assessment of
an eleven-percent permanent impairment ratirfee ECF No. [53] at 14-15. However, a
permanent impairment rating, standing alone,ngg an indicator ofPlaintiff's functional
capacity. An impairment rating does not addravhether Plaintiff haany physical limitations
and if so, what such physicahlitations are so as to providee ALJ with evidence of his
alleged disability. Thus, even if the ALJ dmbt explicitly address Dr. Lorello’s permanent
impairment rating in her Decision, the failure to do so was harmless as the rating, without more,
did not provide the ALJ with any inforrtian of Plaintiff's functional capacity.

At this step of the analysis, Plaintiff caedi the burden to come forward with evidence
that demonstrated he was disabled so as ttifgdar disability benefits. As the ALJ aptly
concluded, “[o]verall, the recd does not contain any opinions from treating or examining
physicians indicating that the claintas disabled or even that has any limitationgreater than

those determined in this decision.” ECF NitO]at 24. The ALJ did not fail to consider the
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medical opinions of Drs. Crespo-Smith, LorellodaSills as to Plainffis functional capacity
because these doctors did not specifically atdilaintiff's ability to work in their medical
records. Put simply, the ALJ canraainsider something that is noetlke. This is not to say that
the medical records did not contain other “ngcatliopinions” relating to Plaintiff’'s symptoms
and diagnoses, which the ALJ considered asudised above. However, presenting medical
opinions of symptoms and diagnoses is not $hene as presenting evidence of Plaintiff's
disability or limitations. It is tl latter that is lacking here. Aldecisions are routinely affirmed
when the plaintiff fails to coméorward with medical evidence demonstrating an inability to
work. See Powell v. Comm’r of Soc. S&/1 F. App’x 914, 917 (11th Cir. 2014) (affirming
ALJ decision in which the plaintiff “did not psent any opinions from a treating or examining
physician indicating that she was disabled or Iradations greater than those reflected in the
RFC”); Packer v. Comm’r of Soc. Seb42 F. App’x 890, 892 (11t@Gir. 2013) (affirming ALJ
decision because the plaintiff ‘Garided little evidenceahat supported her allegations that her
alleged impairments had limited her physical tisring or work-related divities — the medical
sources indicated that [the pi&ff's] physical functioning in te pertinent areas was normal or
only mildly restricted, and none ttie medical sources indicatedthPacker had any significant
functional limitations, let alone any disability. itye v. Comm’r of Soc. Se624 F. App’x 538,
(11th Cir. 2013) (“[A]s noted by the ALJ, Nymesented no statements from a treating physician
indicating that his mental health issues rendéiedunable to work. In light of Nye’s burden to
establish that he was unable to work, such add@vidence weighed against a finding that Nye
was disabled”). Without evider of Plaintiff's functional capacity, the outcome here is no
different. As Magistrate Judge Valle pointed,dlaintiff was unable t@oint to “any medical

opinions or treatment records from other soutb@$ would result in a greater limitation than
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those imposed by the ALJ.3SeeECF No. [52] at 15. For theseasons, Plaintiff's first objection
to Judge Valle’s Report ancecBommendation is overruled.
2. Objection Number 2

Plaintiff's second objection is that Magidealudge Valle erromeisly “concurred with
the ALJ’s finding of a ‘Light’ Residual Function&apacity (‘RFC’)” inthat “the ‘Light’ RFC
was based upon one sentence of evidence &amn-acceptable medical source Chiropractor”
and “the ALJ misclassified the Chiropractor's pmegg note as a ‘medical opinion statement.”
ECF No. [54] at 8. Upon the Cdigreview of the record, it findthat Plaintiff did not raise this
argument in his Motion for Summadudgment, Reply, or Sur-RephseeECF Nos. [24], [37],
and [45]. Even when the parties conferrechémrow the issues and prepared the Joint Status
Report in advance of the summary judgmeearing, there was no challenge to the ALJ's
finding of a “Light” RFC due to her reliece on the chiropractor’'s statemefeeECF No. [46].
In fact, Plaintiff’'s Motion for Summary Judgmeexplicitly faulted the ALJ for not considering
Michael Schulman, D.C.’s opiniathat Plaintiff avoid heavy lifng, bend only at the knees and
not lift anything heavier than 15 pound§SeeECF No. [24] at 13-14. Plaintiff's Motion for
Summary Judgment argued that “[tlhe aforetivered medical opinionfrom treating sources
were completely disregarded . .Id. at 14. In his Reply, Plaintiff again reiterated this argument
in stating: “the medical opinions from conteananeous and time-relevant examining/treating
sources (i.eDr. Michael Schulman, D.C.. . .) were completelylisregarded/ignored by the
ALJ.” ECF No. [37] at 6. Then, at the summagrdgment hearing, Plaintiff raised an unbriefed
eleventh-hour argument that wasntrary to the oneaised in his Motion for Summary Judgment

— that the ALJ erred in consideg this chiropractor’s opinionsSeeECF No. [53] at 28-31.
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District courts have discretn to decline to consider a party's argument when it was not
properly presented to the magistrate judyéilliams v. McNeil 557 F.3d 1287, 1292 (11th Cir.
2009). See also Buffington \Comm'r of Soc. SecNo. 6:11-CV-1114-ORL-22, 2012 WL
3715107, at *1, n. 1 (M.D. Fla. Aug. 28, 2012) (exengjgliscretion not to consider objection to
magistrate judge’s report amdcommendation when it was notoperly raised). This Court
declines to consider a new argument Plaintiff ram@dtenusat the summary judgment hearing.
Not only was this argument not raised in Ridi's Motion, Reply orSur-Reply, but Plaintiff
argued the opposite point in his memorand®laintiff was alreag cautioned about the
impropriety of raising new argugnts in a reply or sur-replyet alone at oral argumentSee
ECF No. [53] at 4 (“I think it is well establishedtine Eleventh Circuit that arguments raised for
the first time in a reply brief, let alone a sur-reply as was done in this case, are not properly
before the Court.”)

And even if the Court considered the meotghis objection, it woud still be overruled
as Plaintiff carried the burden to provide evidemnf his RFC and alleged disability to the ALJ.
As explained in detail above,a&hbALJ correctly concluded thdhere was no evidence in the
record from Plaintiff's doctors or non-medicaburces analyzing $iRFC, much less any
evidence that he was disabled. Absent swgparting evidence, the result here is the same
regardless of whether the ALJ considered thestant in the chiropraate progress note.

3. Objection Number 3

Finally, Plaintiff objects to Mgistrate Judge Valle’s conaence “with the ALJ’s finding
that ‘significant weight’ should be accorded to the non-examining State Agency consultant’s
opinion dated March 5, 2013. . ..” E®Qlo. [54] at 9. In essenclaintiff takes issue with the

ALJ’s reliance upon Dr. Desai’s refpdoecause it was dated fouonths before his first motor
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vehicle accident and twelve months before kisosd accident. To be clear, the ALJ stated the
following about Dr. Desai’s report:

At the reconsideration levef administrative reviewSharmistha Desai, M.D.
reviewed the entire record for FloridatBsability determination agency as of
March 5, 2013, and projected that at tweiaenths past the claimant’s alleged
onset date of September 10, 2012, the claimanid be restrigd to the medium
exertional level of work, and further steicted to no more than occasional
crawling, stooping, or climbing of laddersypes, or scaffolds; no more than
frequent crouching or climbing of ramps stairs; and no concentrated or greater
exposure to extreme cold, humidity, vibom, or workplace hazards. [EX. 4A].
My assessment of the overall record kade to conclude that since Dr. Desai
was familiar with the case record developedhat point in time and because, as a
highly qualified physician who is also axpert in Social Security disability
evaluation, she has considdelinderstanding of the Sial Security disability
programs and their evidentiary requirensgerher opinion deserves significant
weight, 20 C.F.R. 88 404.1527(c)(6), 404.1527(e)(2)(jowever, while Dr.
Desai was likely correct in assessinghe claimant’s residual functional
capacity as of September 2013 — evengete the effect ofhis motor vehicle
accident in July 2013, since those synmms ultimately resolved completely
by the claimant’'s own admissions — Imust assess his residual functional
capacity in light of his current condition, which includes the effects of his
March 2014 accident. Dr. Desai obviouglcould not account for events that
had yet to occur when she made her assessment.

ECF No. [19] at 23 (emphasis added).

The Court concurs with Magistrate Judyelle’s conclusion tht the ALJ clearly
explained she was only créidg Dr. Desai’s opirons through September of 2013, including the
date of the first motor vehicle accident, becausénkff told his chiropraair and doctor that the
injuries from the 2013 accident had completely resolv8deECF No. [52] at 10. As Judge
Valle pointed out, “the ALJ’s desion makes clear that she did mely solely on the opinion of
Dr. Desai in coming up with her RFC, but wenttorreview and to consider all of the medical
evidence that Plaintiff has submitted, inchglithe evidence surrounding the two motor vehicle
accidents.” ECF No. [52] at 10While the ALJ may have give“significant weight” to Dr.

Desai’s opinion, that one senter@@not be read innacuum. The ALJ’s Decision immediately

10
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qualifies that statement by temporally limitingo September of 2013 followed by a thorough

review of the post-September 2013 medical ewddenThe Court finds no error in the ALJ’s

Decision.

Accordingly, it iSORDERED AND ADJUDGED as follows:

1.

8.

Magistrate Judge Valls’ Report and RecommendatioBCF No. [51] is
ADOPTED,;

Plaintiff's Motion for Summary JudgmenECF No. [24] isDENIED;
Defendant’s Motion foSummary JudgmenECF No. [27] iSGRANTED;

The ALJ’s Decision iAFFIRMED ;

Plaintiff's Objections ECF No. [54],areOVERRULED.

The Court will enter final judgment in favor of Defendant by separate order.
To the extent not otherwise gizsed of, all pending motions aBENIED as
moot;

The Clerk is directed t&€LOSE this case.

DONE AND ORDERED in Miami, Florida, this 8th day of January, 2018.

Copies to:

BETH BLOOM
UNITED STATESDISTRICT JUDGE

The Honorable Alicia O. Valle

Counsel of Record
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