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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16¢v-62134BLOOM

MARIA ALEJANDRA REYES OVALLE,

Petitioner,
V.

NOE MANUEL PEREZ,

Respondent,
/

ORDER ON VERIFIED PETITION FOR RETURN

THIS CAUSE is before the Court upon Petitioner Maria Alejandra Reyes Ovalle’s
(“Petitioner” or “Mother”) Verified Petition for Return of Child to GuatdmaECF No. [1]
(“Petition”), filed on September 7, 2016. Petitioner seeks the return of her infant sgn, E.L
pursuant to the Hague Comt®mn on the Civil Aspects of International Chifbduction (the
“Convention”), T.1LA.S. No. 11, 670, 1343 U.N.T.S. 89 (Oct. 25, 1980). Both the United States
and Guatemala are signatories. The Convention is implemented in the United8oaigis the
International Child Abduction Remedies Act (“ICARA”), 22 U.S.C. 88 9@0%eg. Petitioner
contends that Respondent Noe Manuel Perez (“Respondent” or “Father”) wrongfutlyecem
their son from Guatemala to the United States in 2016.

After the Courtordered expedited proceedings, ECF No. [4], Respondent filed a response
to the Petition ECF No.[9] (“Response’or “Resp.”), in which he contends that return of .E.L
would be inappropriate &uatemala was not the place of E.lhabitual residence at the time of
his removal. Respat 1-:2. Respondent further argues that Petitioner is not entitled to the

protections of the Convention because she first wrongfully abducted E.L. from tled States,
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where he was in fact habitugliesiding. Id. at 2. The Court conducted a feday evidentiary
hearing on the Petition on September 21, 23, 26 andEXZF Nos. [22], [25], [27], [28] At the
hearing,Petitioner testified and called one other witness during hericageef, her mother
Liliana Ovalle Solis de Reyes. Respondaltsiotestified and called three witnesses during the
presentation of his case: Saby Quevedo Solis, Respondent’s, fuaamhas associate and
Petitioner's mother's halister; Jose Ruiz, Respondent’s friend; and Astrid Jenifer Lemus,
Respondent’s niece.

At the outset, the Court notes that Convention proceedings are by their natarét diffi
and emotionally charged because they involve conflict over a child. This case, hawever,
particularly poignant because it involvelald who isnot yet one year oldand parents who
both fiercely love their son, but whmthmanipulated legal proceedings to wrest control of their
son fom one another. After careful consideration of the Petition and Response, the testimony,
exhibits, briefing, applicable law, and arguments of counsel, the GRMANTS the Petition,

ECF No. [1], andorders thatE.L. be immediatelyreturred to Guatemala ith his mother,
Petitioner Maria Alejandra Reyes Ovalle.

l. BACKGROUND

Petitioneris asingle Guatemalan womaand a successful entrepreneuro ownsand
runs anauto mechanic shojm Mixco, Guatemala In addition to her business, Petitioner also
owns ahome which she has spent the last two years building as an investment property.
Petitionerwas born in Guatemala and was raige family with traditional valugesregularly

attending churchShe and her brother continudit@ with both parents in their parents’ home.

! petitioner and Respondent also submitted Proposed Findings of Fact and Conclusions of Law.
See ECF Nos. [33], [34].
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Respondent is a divorced United States citizen originally from Guatearadashares
many of Petitioner’'s family values. Respondent is also a successfepremeur, whawns
several business&s the United Sttes and a mechanic shiopGuatemalawhich is managed by
Saby Quevedo, Petitioner's mother’'s ksifter Respondentas two children from his first
marriage, ages eleven and thirteehwhom he shares custody with hisweite. His children
alternatedays, weekends, and holidaystweenriving with Respondent and his -exfe. Heis a
resident of Hollywood, Florida and has been in the United States since 1986.

July 2014 - May 2015 The Courtship

Petitionerand Respondent met mid-2014 in Guatemal&-his was during the timerhen
Respondent stayed at Petitioner's parents’ house during a visit thhemUnited States
Respondent waa guest of Ms. Quevedo, wlad the time was living at her hadfsters house.
Petitioner and Respondent took a liking to one another, and Respondent began to visit &uatemal
on a monthly basjsn part to spend time with Petitionef.heybegan their dicial courtship in
July 2014, and continued to date long distance. Petitioner and Respondent communicated via
cell phone,video chat, and text messages, and saw each other whéonBettraveled to
Guatemala. When Respondent visitéduatemala, he stayed as a guest at Petitioner’s parents’
house, in his own room on a different floor from Petitioner.

Shortly after they bega dating, they traveled to Hondurds a wedding of the
Respondent’s friendBecause this was the couple’s first trip alone together, Respondehafelt
it wasimportant to respect Petitioner’s family values andedsier parents’ permission to take
her on the trip—which he did. Respondent also testified that the Honduras trip was a turning
point in their relationship athey became very close and began to discuss their desires for the

future includingPetitioners desire to become a mother.
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At the e of 2014, Petitioner and Respondent decided to spend the holidays together
Respondentagain asked Petitioner's parenfsr permission to allow Petitioner ttyavel to
Hollywood, Florida to spend Christmas wiRespondenand his childrenRespondentnew that
Christmaswas an important time of the year in their culture, and it would be the first time
Petitioner spent the holidays away from her family. Her parents agreed, acoufile spent
Christmas together in the United Statdetitionerobtaineda tourist visa in November 2014,
valid for ten yearswhich allowed her to remain in the United States for up to six months at a
time. Respondent traveled back to Guatemalth Petitionerto spend the New Year with
Petitioner’s family.

In February 2015 Petitioner traveled to Florida again to spend Valentine’'s Day with
Respondent. In Margl2015, Respondent traveled to Guatemala for eight tlagecompany
Petitioner to her friend’'s weddingPetitioner became pregnaahtiring this trip In April 2015,
Petitioner learned that she was pregnant and informed Respondent, who was back inviorida
telephone. Later that month, Respondent traveledauatemaland he and Petitioner delivered
the news to her parentdVhile her parents were ppy that they would be grandparents, they
were unhappy that their daughter had become pregnant out of wedlock because it did not
comport with their values. Petitioner's parents demanded to know when the couple would
marry; and although they had spoken wbmarriageduring the course of their relationship
Respondent became upset during this conversation and told Petitioner’'s parents tlasitre de
to marry would be his and Petitiongglone at a time that was right for them.

June - July 2015 The Pregnancy and Visit to the United States

The partiesdiffer as to Respondent’slevel of enthusiasnregarding the news of

Petitioner's pregnangynevertheless Petitioner spentthe majority of her pregnancy in



Case No. 1&v-62134BLOOM

Guatemalawhere she regularly saw her obstéanc However, in June, Petitioner traveled to
the United States to visit with Respondent. The parties’ testimony again diveggedimg the
purpose of the trip. According to Petitioner, from the moment she became pregnanttsoe wa
her son to have @amily, and she felt it was important to see what type of life Respondent led in
the United Statewvith his children so that they perhaps could form a family. Before leaving
Guatemala, Petitioner made arrangements for her mother to be aidaage thelaily business
at Petitioner's shogvhile she was awayrhis includedleaving signed checks for her mother’s
useand leaving her many pets for her family to care foAccording to Respondent, Petitioner
was moving to Florida; howevepPgetitionertook onlyone suitcase with her

Likewise, the parties disagreegarding the quality of the tripPetitioner testified that
Respondent paid very little attention to her, and she spent most of her time at hiddammg c
cooking, and doing the laundry whilee was at work Even though she spent time with
Respondent’s children, she did not have a good relationshifR@gpondent’s sqrand felt that
he did not treat higoungersister very well. Overall, Petitioner found the trip to be unpleasant
and Respondent’s attention toward her and their unbornwhsdacking. Respondent testified
that he was aware that the visit was unpleasant for Petitiomgre attributed it to the fact that
she was experiencing pregnasreyated nausea and dizziness, andvgag not letting him help
herin the mannem which he wanted. Ultimately, Petitioner returrtedGuatemala on July 9,
2015.

July - October 2015 Petitioner in Guatemala

Once back in GuatemalBetitionerdecided that she would not return e tUnited States
and told Respondent that she did not intend to do so. However, according to Respondent, they

begancommunicating more often, and their text messages were again affectiomaagust,
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Respondent traveled to Guatemala and saw Petitidktethe ime, Respondent asked Petitioner
to come back to Florida, and presented Petitioner with an engagement ring. fidee guain
disagreeregarding what happened next. According to Petitiosiee, rejected the ringased
upon everything she had experienced during her previous trip to FldRelspondent apparently
asked Petitioner for the opportunity to show her that things could change and they could have a
relationship for their child. According to Respondent, he bought the ring before tlees taip
surprise¢ and when he propose@etitioner said yesemotionally and enthusiastically Her
parents werehappy to hear the news of the engagement, though Respondent did not give
Petitioner the ring in front of her parents, nor was there an engagemenompargding date
scheduled Respondent testified thatthe same timeahey began to plaa date for her to move,
andtold her parents that she woudd moving to the United StatefRespondent went back to the
United States after this visit.

Thereafter as Petitioner made plats have her first ultrasound, she invited Respondent
to be presenand he returnedo Guatemala at hend of AugustDuring that time, the parties
both discussedheir relationship again. Respondent wanted Petitioner to r&tuRhorida to
continue the relatimship. They talked about trying to form a family, resolve thefeihces
and have their childborn in a home with two parentdAt the time,there were no discussions
between thenof a fiancé via. The Respondentdmited that heconsultedan immigration
attorneyupon his return to the United Stateso advised him not to marry Petitioner right away
because she was pregnant, and it could raise a red flag. Petitamaware and vigilant of her
immigration status, andestified that she dichot consider remaining in the United States

illegally.
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In mid-SeptemberpPetitioner was seven months pregnant. Followdiggussions with
Respondent regarding their relationship, Petitioner decided to return to Florattempt @
make the relationship work. Petitiongas aware thaRespondenhad no intention of leaving his
home and two children and the late stage of her pregnancy would not allow her togeawvel a
until after the birth of her sos a result, Petitioner agreéeo give birth in Florida Before she
departed Guatemala, Petitioner had a baby shateer parents’ home on September 26, 2015,
which Respondent did not attend. Respontlentledto Guatemala on September 30, 2ah8
travelled backo the United States with Petitioner on October 4, 20R8&titioner testified that
during this short visit to Guatemald&Respondent gave her the same ring with wiiehad
attempted to propose in August, but that they did not discsgscific date tanarry, other than
Respondent’s desire that they marry before the baby was Heetitionertestified that she
accepted the ring because she wanted to make an effort to make the relationishigowever,
Petitioner never wore the ring.

October 2015 - February 2016Partiesin the United Statesfor E.L.'s Birth

Petitioner was permitted into the United States ber tourist visa, andshe and
Respondentemained in Florida until the end of February, 20R&titionerdid not close anyf
her bank accountsn Guatemalagconstruction continued on her investment propeatyd she
continued to earn income from her business there, with her mother’s assistancenig thani
daiy operations. Petitioner did not have an obstetrician or gynecologist in Florida,dandtdi
visit a doctor in the last two months of her pregnancy. She and Respondent lobatbd a
center, where Petitioner would be able to have a natural deeeoydingto her wishes, and in
close proximity to a hospital. Petitioner and Respondmepared a room together at

Respondent’s house for the arrival of the baby. Shortly before the baby wa®&titianer’s
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mother traveled to the United Stategtovideassisanceafter thebirth. The parties’ son, E.L.,
was born on December 17, 201Athough the birth was uneventful, the child did become
jaundice which requirethedical treatmen#t the md-wife’s suggestion, E.L. was able tiavel
after two months and efforts were made to obtain E.L.’s United States passport

The parties’ disagree once more on the general atmosphere and quality ofetltigeyym
spent together between October, 2015 and the end of February, 2016. Petitionerttestsieel
did not feel welcome at Respondent’s home and that she was surpraeatb tapparent
preparations had been made for her arrival, or the arrival of the Gdigparties’ relationship
deterioratedurtherimmediately before E.L.’s birth, in part as a result of a disagreement between
Petitioner's mother and Respondent regarding E.L.’s nadwerall, it was not a happy time for
Petitioner. Respondenh contrasttestified that the time after Petitioner’s arrival and until her
mother’s arrival was a very happy time. The problems began after hisedisemt with
Petitioneis mother regarding the baby's name. According to Respondent, in addition to
expressing her dissatisfaction with their choice of name, Petitioner's mdsueercrdicized
Respondent’s childrenThe partiesagree, however, that Respondent and Petitioneother did
not speakto each other again aftéinat incident. Moreover, Respondent recognized that the
disagreement hurt his relationship with Petitioner.

After Petitioner's mother returned to Guatemala in January, Z0ditjonerexpressed
her dissatisfaction withtheir relationshipto Respondentand her desire that her family in
Guatemala meet E.Ln addition, Petitbner’s visa stay was &xpire inApril, 2016. After much
discussion, Respondeaind Petitioner eventually planned a return to Guatemala for February 26,
2016, after obtaining E.L.’s passport. According to Petitioner, Respondent relueignethd to

travelafter she told him that she did not want to put her visa in jeofsrdtayingin the United
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Stategoo long Respondent testifiethat Petitioner’s visa status was really not on his mind and
that he would have preferred to wait the eight months to a year the immigratioeatdvised
him would be necessary to obtain a legal permanent resident card for Petftemethey
married. Neverthelesshe parties traveled to Guatemala with E.L. on February 26, 2016.

February 2016 -March 2016:Security Measures and Petitioner Stays

Due to the conflict between Respondent and Petitioner's mother, Respondent decided not
to stay at Petitioner's parents’ house in Guatemala. Therefore, upon atritved airport in
Guatemala, Petitioner was met by her father, mother, brother and cousin. Resp@sderdt w
by Ms. Quevedo. Because E.L. was breastfeeding, he remaineg@etittbner. Respondent had
the passports in his possesswhen they exited the luggage area at the airport, and when
Petitioner asked for the baby’s passport, Respondent asked her why she wahtied &.brief
exchange, Petitioner obtained E.L.’s passport from Respondent. According to Petitisner, M
Quevedo warnedPetitioner'smother at the airport not to allow Petitioner to become stgzhra
from the child’s document$:urthermore, Ms. Quevedo statixht she knew Petitioner was not
happy in the United States and that she knew Respondent could.talkevay from Petitioner.
Petitioner understood this to be a threat. Ms. Quevededi&mat she made those statements or
thatthe exchange took placéhe Court does not find Ms. Quevedd&stimonyto be credible.

Based upon Ms. Quevedo’s statements to her mother, Petitioner consultedraytite
next business dap Guatemala, inquiring whether her son could in fact be taken away from her
in the United States. The attorney advised Petititimar based on hehaving already spent
almost five months in the United States on a touristsaring which time she had given birth
to achild, and thereafter returninig Guatemala for one week only—she ran the risk of not being

allowed to enter the Uted States. The attorney further advigeditionerthat, even if she were
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denied entry, Respondent would be able to ehierUnted States with the baby #sey were
both United States citizens.As a result, on March 1, 201@etiioner obtained‘Secuity
Measures,” the Guatemalan equivalent of a restraining ,otdeprevent Respondent from
removing E.L. from Guatemaldn the application for Security Measures, Petitioner stated,

| am a victim of abuse, psychological, economic, moral and mental

violence, threats, indignities and the most important he is

threatening me that he will take my son away because he has

American nationality, besides Guatemalan. | have justified fear

that he can kidnap my son and take him out of the country. The

attacks havéappened in the United States and in Guatemala and |

request Mr. Judge to ensure my and my son’s physical integrity

and that he is order[ed] to refrain from approaching us, and to

place my son under restriction order to avoid his father from

kidnapping him and taking him out of the country.
Petitioner did not inform Respondent of the Security Measures, even though she told him on
March 3, 2016, that she would not be returning to the United States because shaidas af
losing her sorf. Respondent disissed Petitioner's fearsDespite Respondent’s exhortations
that Petitioner and E.L. return to the United States with him the following day, Petgiayed
in Guatemalavith E.L. and Respondent returned to the United States on March 4, 2016.

March 2016 - July 2016 Pick-up Order and Respondent’s Returnto Guatemala

On March 6, 2016, before he learned of the existence of the Security Measures,
Respondent initiated custody proceedings in Florida, in Broward County Circuit, Goalrt
obtained arOrder to PickUp Minor Child (the “PickUp Order”). In his Emergency Verified
Motion for Child PickUp Order, Respondent stated that, “Father, Mother and the mindr chil
resided in Broward County, Florida since the child’s birth. . . . The child hasastibk

connections to Florida as the child has resided in Florida since birth December 17, 2015. Mother

2 Respondentlid not learn of theSecurity Measuresintil it was served on his business in
Guatemala oiMarch 8, 2016whenhe hadalreadyreturned to the United States.

10
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and Father are residents of the State of Flor[ijda.” Once issued, theOkder specified that
because it was issued without notice to Petitiotiere would be a hearing held on April 1, 2016

to consider whether further orders were warrantedspondent, however, did not tell Petitioner

that he had initiated proceedings in Broward County, or that he had obtained thp Ratter.

In addition, Respondent filed a response in opposition to the Security Measures on March 11,
2016. In spite of these legal filing$et parties continued to communicate via text messages, in
which Respondent expressed being hurt by Petitioner’'s obtaining Security Measutdow

much he missed them both. In those same text messages, Petitioner explaisied tha not

intend to prevent Respondent from having a relationship with his son, but that she had obtained
the Security Measures to prevent E.L.’s removal from Guatemala withouohsgnt. At this

point, the Court is confident in findinghat the romantic relationship between Petitioner and
Respondent had ended.

Between March and July, 201@&.L. lived with the Petitioner and her parents.
Respondenperiodicaly sent money to Guatemala for the baby upon Petitioner's redias.
parties testified that the Petitioner and Respondent continued to communicatBgtttimer
sending photographda text messagesf E.L. In addition,Respndent traveled thregmes to
Guatemala, from April -B, May 68, and May 29lune 1. During these visits, Respondent
visited Petitioner and E.L. at Petitioner’s parents’ house. Respondent did not infaramétet
about the PiclJp Orderor the scheduled hearimg Florida Nor did the Respondent seek relief
from the Guatemalan Court despite the filing of his response to the Sebedgures.
According to Respondent, during this time, he was in communication with an offidia &t $.
State Department and an attorney in Guatemala in attempts to have tiupRicker enforced

in Guatemala. He also visited the United States Egibian Guatemala to apply for an additional

11
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passportfor E.L. (because Petitioner had his original passport in her possession), so that they
could travel by airplane back to the United States once the BlOrder had been executed. At

the same time, Petitioner was attempting to obtain dual Guatemalan citizenship.fdouE.L
Respondent refused to sign the necessary paperwork. According to Respondent, his attorney
advised him that once E.L. obtained Guatemalan citizenship, Petitioner would be ialilatéo
custody proceedings in Guatemala.

July 2016: Baptism and Abduction of E.L.

Petitioner planned to hold a baptismGuatemaldor E.L. on July 17, 2016, and invited
Respondent to attendRespondent readilggreed Because the process of enforcing the Florida
Pick-Up Order h Guatemala was taking too long, Respondent formulated a st¢beaie E.L.
with his brother’s help during the party after the baptism. Respondent arrivechian@la on
July 15, 2016. The following daiRespondent asked Petitioner to accompany him to drop off an
invitation to the lptism at a friend’s hous&?ettioner, Respondent, and E iravelled together
in her car to deliver the invitatiot the time,E.L. was asleep in Respondent’'s armatHer
than wake him, Respondent asked Petitioner to take the invitation to the front door. When she
did, he got oubf the car, placE.L. in his car seat, and drove off, leaving Petitioner behind.

When Petitioner realized that Respondent had driven off in her car with their child, she
immediately went to the police station and filed a complaint. While she wag dojnshe
received several text messages from Respondent informing her where he had &eft, and
that he had an order from an American judge permitting him to take E.L. At no timeedid th
Respondent advise the Petitioner where he and E.L. wereoRatithereafter retrieved her car,

and requested that the equivalent of an AMBER alert be issued.

12
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After driving away, Respondegtlled his brother and plannedlocation to meetAfter
abandoimg Petitioner’s carhis brother drove Respondesmd E.L.to a hotel near the United
States Embassy, where Respondent apparently had an appointment the next mabiam t
E.L.’s additional passport. That night, Respondent’'s brother informed Respondetitethat
police were looking for him, so Respondent and E.L. left the hotel room and went to his
brother’s friend’s home instead. Thereafter, Respondent determined thatthe resk of being
arrested if he went to the Embassy, so he abandoned the plan to get E.L.’s passport dmal fly to t
United States, and instead made deeision to traveby buswith E.L. through Mexico. Five
days later, when Respondent and E.L. arrived in the United States, Responderd advise
Petitioner for the first time, via text message, that E.L. was with him and that the asiiiyey

The same night that Respondent took Ealtaxi driversent by Respondedelivered the
Florida court documents to Petitioner at her parents’ home. Included within was a document
that would allow consertb the relief sought by Respondent in the Broward County proceedings,
andwould waive Petitioner’sights of notice and appearance at the final hearirttat was first
time that Petitioner became aware of the Broward County procee&aggondent told hdyy
text messagehat if she wanted to resolve the matter, she needesigto the document.
Petitioner did not sign it, and instead filed an application under the Convention hsith t
Guatemalan €éntral Authority on September 8, 2016. E.L. has been in Florida with Respondent
since Respondent tookni.

. ANALYSIS

1. The Haque Convention and ICARA

The Hague Convention was adopted “to protect children internationally frohathgul

effects of their wrongful removal or retention and to establish procedussstre their prompt

13
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return to the State dheir habitual residence, as well as to secure protectiargfds of access.”
ConventionPreamble. The primary objectives of the Convention are “to secure the prompt
return of children wrongfully removed to or retained in any Contracting State am$uoce that
rights of custody and access under the law of one Contracting State argetyfeespected in
the other Contracting States.”ld., Article 1. Therefore, the underlying premise of the
Convention is that custody determinations are best made by the courts of the rowhich a
child is habitually resident, and to prevent international festnmpping in child custody cases.
See Nunez-Escudero v. Tice-Menley, 58 F.3d 374, 376 (8th Cir. 1995) (stating that the purpose of
the Convention is “t@estore the status quo and deter parents from crossing international borders
in search of a more sympathetic court.”).
Article 3 specifies that a removal is wrongful if,
a) it is in breach of rights of custody attributed to a person, an
institution or any ther body, either jointly or alone, under the
law of the State in which the child was habitually resident
immediately before the removal or retention; and
b) at the time of removal or retention, those rights were actually
exercised, either jointly or alone, or would have been so
exercised but for the removal or retention.
The rights of custody mentioned in sparagraph a) above, may arise
in particular by operation of law or by reason of a judicial or
administrative decision, or by reason of an agreemevinfdegal
effect under the law of that State.
For purposes of the Convention, rights of custody “include rights relating to the ctre of
person of the child and, in particular, the right to determine the child’s placesioence.”
Convention, Artite 5(a).

ICARA is the Convention’simplementing legislation in the United States. In order to

establish a prima facie case of wrongful removal under the Convention and I@Af&tioner

14
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must demonstrate by a preponderance of the evidenc Ih&he habitual residena# the child
immediately before the date of the alleged wrongful removal was in therfareumtry; (2) the
removal breached the petitioner's custody rights under the foreign courtw;'sahd (3) the
petitioner was exercising custodghts at the time of the removal.Bocquet v. Ouzd, 225 F.
Supp. 2d 1337, 1340 (S.D. Fla. 200&2¥ also 26 U.S.C. § 9003(e)(1).

The respondent who opposes return has the burden of establishing “that one of the
exceptions set forth in article 13b or 20 of the Convention applies” by clear and cogvincin
evidence, or “that any other exception set forth in article 12 or 13 of the Convention,dppaes
preponderance of the evidence. 26 U.S.C. § 9003(e)(2). Those exceptions {Ggluthere the
child is now settled in the new environmerf) vhere the person in the care of the child was not
actually exercising custody rights at the time of removal, or subsequemberted to or
acquiesced in the removdB) where there is a grave risk that return would expose the child to
physical or psychological harm or otherwise intolerable situation, or (4) the wtdaine child
would not be permitted under the fundamental principles of the requested stittg teldhe
protection of human rights and fundamental freeddpusnes v. Reeves, 362 F. 3d 702, 712
(11™ Cir. 2004)(citing 26 U.S.C. §9003 (e)(2Jhese“defenses are narrowly construed, and
even if one applies, the court may nevertheless return the dfalickkainen v. Kovalchuk, 445
F.3d 280, 288 (3d Cir. 2006) (citirigeder v. Evans-Feder, 63 F.3d 217, 226 (3d Cir. 1995)n
deciding a petition for return, the court is not deciding the underlying custodyratiser the
court decides the merits of the removal claiee Lops v. Lops, 140 F.3d 927, 936 (11th Cir.

1998). Through this lens, the Court analyzes Mother’s Petition.

15
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A. Habitual Residence

At the evidentiary hearing, the parties agreed that the determinativansue case is
E.L.’s habitual residence. Moreover, the Respondent does not claim that anystétthery
exceptionsapply to this caseThe Court agrees. Unfortunately, habitual residence is not a
defined term under the Convention, and the determination of a child’s habitual resid&rce is
assessment of the observable facts on the ground, not an inquiry into the child’sts' pegal
status in a particular placeRedmond v. Redmond, 724 F.3d 729, 743 (7th Cir. 2013)hi3 case
is further complicated by the fact that the child involved is an infAsta resultthe customary
considerationsn analyzinghabitual residence from the point of view of the child areeasily
applicable. Cf. Friedrich v. Friedrich, 983 F.3d 1396, 1401 (6th Cir. 1993) (“To determine the
habitual residence, the court must focus on the child, not the parents, and examine past
experience, not future intentions.”)in the case of an infanthe Court lookdnsteadat “the
parents’ shared intent or settled purpose regarding their child’s residengdidison v.
Pappalardo, 605 F.3d 100, 104 (1st Cir. 2010%Where a matrimonial home exists, i.e., where
both parents share a settled intent to reside, determining the habitual residemcenfaint
presents no particular problemDelvoye v. Lee, 329 F.3d 330, 333 (3d Cir. 2003). However,
where there is no marital horaed an unsettled relationship between the pgraatm this case,
the determination of a settled intent becomes more problemdtiathermore, “wherghe
conflict is contemporaneous with the birth of the child, no habitual residence may eeeintom
existence.”ld.

Petitioner contends that E.L.’s habitual residence was Guatemala, while &&spon
argues thakE.L. had established habitual residentd-lorida prior to their trip to Guatemala in

February, 2016, when Petitioner decided to keep E.L. in Guatemala withHexe, as in

16
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Delvoye, the Court is presented with the question of whether and when a baby acquires habitual
residence.ld.

In Delvoye, the mother traveled temporarily to Belgium, where the father lived, to give
birth because he refused to pay for the costs associated with delivery, and they deliver
Belgium would be freeld. at 332. By the time the child was born, the relationbeiween the
parents had deteriorated, and the mother returned to the United States with tixdéatifie
child was two months oldld. After a couple of months of attempting to reconcile, the father
filed a petition under the Convention, claiming that the mother had wrongfully removiedithe
from Belgium. Id. Based upon the mother’s retained ties to the United States, including the fact
that she had not taken any rmaternity clothes with her, that she had only a tneath visa,
and that she wakving out of two suitcases, the court determined that the parties lacked the
“requisite degree of common purpose to habitually reside in Belgiuld.”at 334 (internal
guotations omitted).

The facts are similar in the case at b&ased upon theepeatecconflicting testimony
regarding the status of the parties’ relationship, the Court finds that PetdiotdRespondent
neverformed ashared intent to residather in Florida or in Guatemald-irst, while the parties
discussed marriage and Respondertdposed to Petitioner at least once, there was never a
determined date for the marriad®etitioner never wore the ring Respondent gave dret,the
parties never announced or otherwise celebrated their engagement. Though certainly not
dispositive, the Court notes thaten if the parties shared egatent to reside in Florid&etitioner
could not legallydo sobecause she had only a tourist visa, which would permit her no more than
a sixmonthstay at a time in the United States. Furthermore, othemth@monsultation with an

immigration attorney, who advised Respondent not to marry Petitioner right aw#grnei
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Respondent nor Petitioner took any additional steps to effect a change in Peditioner
immigration status.While Respondent obviously desired that Petitioner Eid remain with

him in Florida, she evidently did not share that desire. Petitioner's tastimas unequivocal
that the relationship with Respondent became unsatisfactory after hewtekeisit to Florida

with Respondent in June of 2016, and that she unabashedly shatedettimentwith
Respondent. Her subsequent hopes to establish a relationship so that her son couttliberaise
family environment do not equate to a settled intent to reside in Florida, espedialtyher
business and only means of livelilband all of her possessions remained in Guateniada.
plans were made to sell or close the Petitioner’s business or accountseam@aator a transfer

or shipping of her property, her physical belongings orrhany pets. By the time E.L. was
born, and following Respondent’'s disagreement with Petitioner's mother about &ams,
Petitioner and Respondent’s relationship had significantly deteriorated, andathgeason
Petitioner remained in the United Statetil February was based upon the midwife’s advice
concerning E.L.’s health, and in order to await the issuance of a passport foo Ehat ie
could travel. The recordfurther reflects thatthere was no shared intent that E.L. habitually
reside in Guatemala, sinbeth parties were well aware that Respondent could not conceivably
relocate to Guatemala kmgse of his two older children.

Having decided that there was no shared intent to reside in either Florida om&aate
the questiontherefore becanes whetheE.L. becamehabitually resident in Guatemala prior to
the time of his removal by Respondent to the Un8&ates. The Court finds that he did. In so
doing, the Court find&ijowska v. Haines, 463 F.3d 583 (7th Cir. 2006) to be instructive.

In Kijowska, a Polish mother entered the United States on a student visa, became

involved with an American, and gave birth to their daughtaya,in the United Statesld. at
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586. Shortly thereafter, the mother and father became estranged, and two monthe hittr,
the mother returned to Poland with the baly. Even though the father had initially disaveav
seeking custody of the child; unbeknownst to the mathertly after she lefthe father obtained
an ex parte custody aedfrom an lllirois state courgranting him custody of the babyd. Six
months later, &sedupon the mother’'s perceived prospectr@tonciliation, she and the baby
traveled to the United States on a tourist visa to meet with the fathekhen they arrived, the
father told the immigration officer that the mother intendeovierstay her visa, and showed the
officer his ex partestate court custody ordedd. Theofficer permitted the father to take the
child, and the mother was forced to return to Poland aldde.In affirming the district court
order returning the child to Poland, the Seventh Circuit determined that when the tookhtée
baby to Poland when she was two months old, she was not a habsident of the United
States by virtue of her birin the United Statesld. at 587. The Seventh Circuit further found it
impossible to reconcile thacts of the case with the chitthving acquired habitual residence in
the United Statesld. at 588. Significantly, the Seventh Circuit noted the following:

Suppose that Maya’s habitual residence when her mother took her

to Poland in December 2004 was the United States and that

Kijowska's removal of her was wrongful. [Father’'s] remedy

would have beeto file a petition under the Hague Convention and

its implementing federal statute. He did not do that. He merely

sought a custody order from an lllinois state court and then used

that order to help obtain the séklp remedy of taking the child

from the airport. To give a legal advantage to an abductor who has

a perfectly good legal remedy in lieu of abduction yet failed to

pursue it would be contrary to the Hague Convention’s goal of

discouraging abductions by denying to the abductor any legal

advanage from the abduction. By failing to pursue his legal

remedy, [Father] enabled Maya to obtain a habitual residence in

the country to which her mother took her, even if the initial taking

was wrongful.

Id. at 588-89.
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The case at bar is similafirst and foremost, upon Petitioner’s informing Respondent
that she and E.L. would remain in Guatemala, Respondent voluntarily returned to #e Unit
States on his planned departure dat&venthough Respondentnmediately filed a custody
proceeding upon his return to the United States, the didatthe Seventh Circuit iKijowska,
finds his efforts are of little relevanae this proceedingand contrary to the purpose of the
Convention If Respondenbelieved that Petitioner’'s decision to keep E.L. in Gomata was
wrongful, theproper legal remedy was to file his own petition under the Convention, which he
did not do. Insteadjereturned to the United States and engaged in exactly the type of behavior
the Convention is designed to preveat filing a cusbdy proceeding in a jurisdiction where he
admittedly knew the lawvould be more favorable to him. The failure to file a Convention
petition in and of itself mayhave beersufficient to have enabled E.L. to establistbihaal
residence in Guatemala.

Neverthelessfurther factors weigh in favor of the Court's determination in this case.
Petitioner and Respondent continued to communicate between March and July of 2016, and upon
Petiioner’s request, Respondent continued to sandey to Guatemala for the baby multiple
times. During these communications, Respondent expressed that he missed his son and
Petitioner,now much he loved them both and his belief that their relationship could amutk,
entreated her to returgt the same time that Petitionende it clear that shéid not share the
same feelings Even soRespondent returned to Guatemala three times between March and July,
visiting with E.L. and Petitioner each tim&t no time, during any of these visits did Respondent
inform Petitioner thahe had sought relief from the Florida court regarding custodyat he
was attempting to enforce any rights Respondent believed he had been granted ligaa Flor

court. During this periodRespondentvas aware that E.L. was living in the same house with
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Petitioner, his grandparents and uncle, with whom he was bondisjitioner was still
breastfeeding the child, the child was regularly seen by a pediatriciaritandea church with
Petitioner and her familyRespondenalsodid not resist or oppose Petitioner’s plans to baptize
E.L. in Guatemala By the time Respondent abducted E.L. in July, the baby had beenfbving
four months in Guatemala with Petitioner and her family.

Because the Court finds that E.L. did not have a habitual residence untiamne
established with Petitioner in Guatemala, Respondent’s argumen€&thatwas habitually
resident in Florida before they traveled to Guatemala, and that Petitiondorherelawfully
abducted E.L. from Florida is unavailing. The Court therefore needngage in an analysis of
whether, for purposes of the Convention, Petitioner has sufficiently established that E.L
habitual residence changed from Florida to Guatemala.

B. Custody Rights Under Guatemalan Law

Having determined that E.L.’s habitual residence immediately prior to Resptnde
removal of him in July, 2016 was Guatemala, the Court now determines whether the removal
was in breach of Petitioner’s custody rights under Guatemalan law.

Under the Convention, custody rights do not refer neagssacustody determined by a
court, as they can arise “by operation of Jaim the absence of a court ordegee Convention,
Art. 3. Article 5(a) is explicit that for purposes of the Convention, custodysrigbtuderights
relating to the care of énchild and,‘in particular, the right to determine the child’s place of
residencé Petitioner is a Guatemalan citizand residentTherefore, any rightBetitioner may
have over E.Lwould derive from Guatemalan lawArticle 252 of the Civil Law Code of

Guatemala provides thahtria potestas is exercised over minor children jointly by a married
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mother and father, and in any other case, by the parent in whose power the tHilakrig
potestas is a civil law concepthat has evolved from the original Rom@aternalistic authoritpf
a male head of the family over his Ichen into a more general concept including parental duties
of affectionand support.See Lalo v. Malca, 318 F. Supp. 2d 1152, 1155 (S.D. Fla. 204)
(providing historical evolution of the concept pdtria potestas). Petitioner and Respondent
were not married, so under Guatemalan law, Petitioner held the rights aed dijatria
potestas at the time Respondent removed E.July because E.Lwas with her Civil Law
Code, Article 26Xurther providesthatchildren shall be in the power of the mother in the case of
an unmarried mothét. Petitioner, therefore, had the absolute right under Guatemalan law to
determine E.L.’s place of resideneeright of which Respondent was admittedly aware.
Petitioner’s custody right®r purposes othe Convention arose under Guatemalan law
independently from any potentiake exeat right she may have been attempting to establish
through the Security Measurashich sought to prevenRespondent from removing E.L. from
Guatemala. See Furnes v. Reeves, 362 F.3d 702, 714 (11th Cir. 2004frogated on other
grounds by Lozano v. Montoya Alvarez, 134 S.Ct. 1224, 1231 (2014pfcludingthat ane exeat
right is a rght of custody under the ConventipApbott v. Abbott, 560 U.S. 1, 15 (2010) (same)
The Court is mindful thaPetitionerwas untruthfuin her statements regarding abuse in @pgl
for the Security Measures. Both parties attempted to manipulate the justice Byste attempt

to obtain a tactical advantage regarding the physical custody of E.L.hEhiSdurt does not

3 Articulo 252.- En el matrimonio y fuera de él. La patria potestad se ejerce sobre los hijos
merores, conjuntamente por el padre y la madre en el matrimonio y en la unién deyhgaho
el padre o la madre, en cuyo poder esté el hijo, en cualquier otro caso.

* Articulo 261.- Madre soltera o separada. Cuando el padre y la madre no sean casados ni

estén unidos de hecho, los hijos estaran en poder de la madre, salvo que ésta convenga en que
pasen a poder del padre, o que sean internados en un establecimiento de educacion.
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condone nor does it factor into the Court’s analysis as giving any exclusive rightamtage
over the other parent. Yet, hereetitioner's rights as an unmarried mother are valid and
sufficient, regardless of the truth of her statemeittss not the role of this Court to determine
the propriety and actual effect of the Security Measanesthey aretherefore irrelevant to the
determination of Petitioner’s custody rights under the Convention.
C. Exercise of Custody Rights at the Time of Removal

Under the facts of this case, Petitioner was indisputably exercising hedyugyhts
under Guatemalan law and pursuant to the Convemti@n Respondent took E.L. back to the
United States. As a single mothshe alone had the rigtd care for E.L. and determine where
he would reside. She decided to remain in Guatemala with her son, which Respondent
permitted,and had begun in earnest to induct him into their family and culture there. iJhere
legitimate basis to conclude that Petitioner consented to or acquiesced in Respoadwval
of E.L. in July, 2016. The factsompel the exact opposite: after lrgag that her child was
gone, Petitioner went immediately to a police station and began filing repaytsestiag
AMBER alerts,involving Interpo| and duly filing her Petition under the Convention.

1. CONCLUSION

Because E.L. was wrongfully removdry Regondentfrom Guatemala, ie habitual
place of residenc@nd none of the exceptions to the Convention have been proven, E.L. should
be immediately returned to Guatemala in the care of his mother, Ms. Regies. Ov

This order determines that Ms. Reyes Qevabs the exclusive right to legal and physical
custody of E.L. until his return to Guatemala. At that time, the parties will be ablerdoe

legal custody proceedings in accordance with the laws of Guatemala.
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Accordingly, for the reasons set forth a&bpit is ORDERED AND ADJUDGED as

follows:

1. ThePetition,ECF No. [1], isGRANTED.

2. The parties are directed to appear before the CouNedmesday October 19, 2016
at 10:00 a.m.to retrieve their passportsRespondent, Noe M. Perez, shall bring E.L.
and any items necessary for his care and immediate travel back to Guatemala.

3. The United States Marshals ServicdIRECTED to ensure that Ms. Reyes Ovalle
is able to comply with this order, and shall accompany lienecessaryio the
airport. All other federal, state, and local law enforcement agenuiesfacers are
notified that Ms Reyes Ovalle possesses the authority to remove E.L. from the
United States and return with him to Guatemala.

4. Pursuant to 22 U.S.C. 8 9007, Petitioner is entitled to reimbursement by Respondent
of the necessary expenses incurred during the course of proceedings in dhis acti
Petitioner shall file an affidavit setting forth the allowable costs and fees ke tee
recovemo later than November 10, 2016

DONE AND ORDERED in Miami, Florida, this 17th day of October, 2016.

BETH BLOOM
UNITED STATES DISTRICT JUDGE
CC: counsel of record

® The Court notes that there are two passports for the child, the later one obtaittesl by
Respondent as replacement for a “lost passport” after the wrongful removal.
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