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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-62284-BLOOM /Valle
DEBORAH KRAUSE
Plaintiff,
V.
CAREERS USA

Defendant.
/

ORDER ONMOTION TO DISMISS

THIS CAUSE is before the Coumipon Defendant CareersUSA Inc.’s (“CareersUSA
Motion to DismissPlaintiff Deborah Krause’'s‘is. Krause’) Complaint, ECF No. [1]. ECF
No. [15] (the “Motion”). The Court has reviewed the Motion, all supporting and opposing
filings, and the recordn this case, and is otherwise fully advised in the premises. For the
reasons that follow, the Motion gganted.

I. BACKGROUND

CareersUSA, an employment staffing company, placed Ms. Krause witts Bagniture
Company, Inc. (“Baes’) to work as a CSR/Processor. ECF No. [1] at 6. After three to four
days of training— from April 19, 2016 to April 22, 2016- Ms. Krause was terminatedid.
Baer’s supervisor, Sue Dame (“Ms. Dame”), informed Ms. Krause that she had lineieated
“becauseof a statement she had made as well as some other complaints” Ms. Dame received
from Ms. Krause’s unit.ld. Ms. Dame would not disclose the other complagthis receivedo
Ms. Krause, but did disclose them to CareersUSA.

Thereafter, Ms. Krause ttened to CareersUSA to inquire about the additional

conplaintsmade against her at Baer'’sl. CareersUSA would not disclose any details about the
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additional complaint$o Ms. Krause, and one of the CareersUSA employdesMs. Krause
spoke with deniedVis. Krause’s request to relay a messamea supervisor. Id. On or about
April 27, 2016,a CareersUSA supervisor contactett! informed Ms. Krause that she could not
disclose details about the additional complaints. Ms. Krausejn responseexplaired that the
statement she had made which contributed to her terminaismisconstruedid.

Ms. Krause completed Charge of Discriminatiofor filing with the Equal Employment
Opportunity Commission (“EEOC”) on July 28, 2016&ee idat 912. In the EEOC Charge,
Ms. Krause alleged thalareersUSANnformed her that she would not be placed into another
position with Baer’s because she was not wanted ther¢hahdCareersUSAlid not have any
new employment opportunities for her elsewhdik.at 9. Ms. Krausea white femalefurther
alleged that her race and seray have been a facton CareersUSA not placing her in another
position. Id. On August 31, 2016, the EEOGsued a Dismissal and Notice of RightsMs.
Krause,which indicated that the EEOC, based uponresestigation,was unable to conclude
that the information obtained establidreeviolation ofTitle VII of the Civil Rights Act of 1964
42 U.S.C. § 2000e (“Title VII")the Americans with Disabilities Acti2 U.S.C. § 12101 eteq
(the“ADA"), the Genetic Information Nondiscrimination Ad2 U.S.C. § 20001 (“GINA"),
or the Age Discrimination in Employment A@9 U.S.C. § 621 et se(the“ADEA”) . Id. at 7.
The Dismissal and Notice of Rights also advised Ms. Krause of her right tédsue.

Ms. Krausethenfiled a Complaint, ECF No. [1], against CareersUSA on September 23,
2016. Ms. Krauselaimsthat she was “wrongly terminated according to Title Viméicans
with Disabilities Act, the Genetic Information Nondiscrimination Act, or the Ageribiscation
in Employment Act. . . based on reverse Sexual harassment, discrimination based on race,

color, and reverse sexual orientation of another employlee 4t 6. Ms. Krause, poimig again
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to her race and sgas well as her agevhich is52), believes that CareersUSA accepted as true
Baer’s “false complaints against her, whatever they are, because [] Carees&fSAsic] the
unit with all or mostlyBlack representatives Id.

CareersUSA filed its Motion on November 22, 2018eeECF No. [15]. CareersUSA
requests that the Court dismiss the Complaint in its entirety on the basis that it faite @ sta
claim underTitle VIl or any of theotherstatutes referenced thereimamely,the ADA, GINA,
or the ADEA. Id. at 48. In the alternativeCareersUSAargues that the claims asserted under
the ADA, GINA, or the ADEA should be dismissed because Ms. Krause failed to allege
employment discriminatio under any of thosetatutes in heEEOC Charge Id. at 89. Ms.
Krause’s Response, ECF No. [22], followed.

II. LEGAL STANDARD

Rule 8 of the Federal Rules requires that a pleading contain “a shortaamdtptement
of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(8ough a
complaint “does not need detailed factual allegations,” it must provide “more thels End
conclusions, and a formulaic recitation of the elements of a cause of adtinotwlo.” Bell Atl.
Corp. v. Twombly550 U.S. 544, 555 (20073ge Ashcroft v. Igbab56 U.S. 662, 678 (2009)
(explaining that Rule 8(a)(2)'s pleading standard “demands more than an neddor
the-defendant-unlawfulljtarmedme accusation”). In the same vein, a complenay not rest
on “naked assertion[s] devoid of ‘further factual enhancemergtial, 556 U.S. at 678
(quotingTwombly 550 U.S. at 557 (alteration in original)). “Factual allegations must be enough
to raise a right to relief above the speculative lévé&wombly 550 U.S. at 555These elements

are required to survive a motion brought under Rule 12(b)(6) of the Federal Rules of Civil
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Procedure, which requests dismissal for “failure to state a claim upon wélieh can be
granted.”

When reviewing a motion under Rule 12(b)(6), a court, as a general rule, mymtthece
plaintiff's allegations as true and evaluate all plausible inferencegedefiom those facts in
favor of the plaintiff. See Miccosukee Tribe of Indians of Fla. v. S. Everglades Restoration
Alliance, 304 F.3d 1076, 1084 (11th Cir. 2002XA Equitable Life Ins. Co. v. Infinity Fin. Grp.,
LLC, 608 F. Supp. 2d 1349, 1353 (S.D. Fla. 2009). However, this tenet does not apply to legal
conclusions, and courts “are not bduie accept as true a legal conclusion couched as a factual
allegation.” Twombly 550 U.S. at 555eelgbal, 556 U.S. at 678Thaeter v. Palm Beach Cnty.
Sheriff's Office 449 F.3d 1342, 1352 (11th Cir. 200@Yloreover, ‘tourts may infer from the
factud allegations in the complairfobvious alternative explanatiohsyhich suggest lawful
conduct rather than the unlawful conduct the plaintiff would ask the court td' irden. Dental
Assh v. Cigna Corp.605 F.3d 1283, 1290 (11th Cir. 20XQuotinglgbal, 556 U.S. at 682)A
court considering a Rule 12(b) motion is generally limited to the facts contaitieel complaint
and attached exhibits, including documents referred to in the complaint thanaed te the
claim. SeeWilchombe v. TeeVee T® Inc, 555 F.3d 949, 959 (11th Cir. 2008)axcess, Inc.

v. Lucent Technologies, Inet33 F.3d 1337, 1340 (11th Cir. 2005) (“[A] document outside the
four corners of the complaint may still be considered if it is central to the plami#iims ands
undisputed in terms of authenticity.”) (citindprsley v. Feldt 304 F.3d 1125, 1135 (11th Cir.
2002)).

The Court employs‘less stringent standafdsn assessingoro se pleadings See
LampkinAsam v. Volusia Cty. Sch. B&61 F. Appk 274, 27677 (11th Cir. 2008)quoting

Hepperle v. Johnstortd4 F.2d 201, 202 (5th Cir. 1976)). However, @eurt may notact as
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counsel for a party or rewrite deficient pleadingsd pro se litigants must still adhere to
well-established pleading s@ards. See id(citing McNeil v. UnitedStates 508U.S. 106, 113
(1993)andGJR Invs., Inc. v. County of Escambia, .FEB2 F.3d 1359, 1369 (11th Cit998)).
Through this lens, the Court addresses the instant Motion.
1.  DISCUSSION

The Complaint asserts that Ms. Krause’s termination from CareersUSA dididt VII
as well as the BA, GINA, andthe ADEA. The specific allegations in the Complaint and the
EEOC Chargehowever relate exclusively to Ms. Krause’s race and sex, anthes@ourt will
address first whether the Complaint sates a claim under Title VII

Title VII makes it unlawful for an employer “to fail or refuse to hire or to disphany
individual, or otherwise to discriminate against any individual with respect to [her]
compensation, terms, conditions, or privileges of employment, because of such indiviace|’
color, religion, sex, or national origin. . . .” 42 U.S.C. § 206Q0&)(1). Liability in such cases
“depends on whether the protected trait actualbtivated the employer’s decision.'Young v.
United Parcel Serv., Inc135 S. Ct. 1338, 1345 (2015) (quotiRgytheon Co. v. Hernandez
540 U.S. 44, 52 (2003)). A plaintiff can prove disparate treatment either (1) byalirgehce
that a workplace policy, practice, or decision relies expressly on a pbtd@eacteristic, or (2)
through circumstantial evidenasesing the burdeshifting framework set forth iMcDonnell
Douglas Corp. v. Greemt1l1l U.S. 792 (1973)Young 135 S. Ct. at 1345Under theMcDonnell
Douglas framework “[a] plaintiff establishes a prima facie case of disparate treatment by
showing that she was a qualified member of a protected class and was subjecteativerse
employment action in contrast with similarly situated Eypes outside the protected class.

Wilson v. B/E Aerospace, In&76 F.3d 1079, 1087 (11th Cir. 20@ditations omitted)see also
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Crawford v. Carrol|l 529 F.3d 961, 970 (11th Cir. 2008)fo make out a prima facie case of
racial discriminatiorjunderTitle VII], a plaintiff must show (1) she belongs to a protected class;
(2) she was qualified to do the job; (3) she was subjected to adverse emplagtientand (4)

her employer treated similarly situated employees outside her class mofavp(citation
omitted);Lathem v. Dep't of Children & Youth Sernkr2 F.3d 786, 792 (11th Cir. 1999Title

VII plaintiffs establish a prima facie case when they demonstrate: (1) that it&fdbelongs to

a class protected under Title VII; (2) that fhlaintiff was qualified for the job; and (3) that the
misconduct for which the employer discharged the plaintiff was the same orr donidnat a
similarly situated employee engaged in, but that the employer did not disciplinghétre o
employee similarly). That said, [t]he methods of presenting a prima facie case are not fixed,;
they are flexible and depend to a large degree upon the employment situdfitsan 376 F.3d
at1087(citation omitted)

“Direct evidence is evidence, which if believed, proves the existence of the fastie i
without inference or presumptionMaynard v. Bd. of Regents of Div. of Universities of Florida
Dep’t of Educ. ex rel. Univ. of S. Florig&842 F.3d 1281, 1289 (11th Cir. 2003) (internal
guotations and alterations dted). Even in cases premised on circumstantial evidence,
however,“a complaint in an employment discrimination lawsuit [need] not contain speadfis f
establishing grima faciecase of discrimination” to avoid dismissalwombly 550 U.S. at 547
(alterations in original) (quotin@wierkiewicz v. Sorema N.,A34 U.S. 506, 508 (2002)3ge
McCone v. Pitney Bowes, In&82 Fed. Apx. 798, 801 n.4 (11th Cir. 2014But seeUppal v.
Hosp. Corp. of Am.482 Fed. App. 394, 396 (11th Cir. 2012) (“Although a plaintiff need not

satisfy theMcDonnell Douglasframework at the pleading stage in order to state a claim for
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disparate treatment, the ordinary rules for assessing the sufficieacgoofplaint [still] apply.”
(footnote and internal quotation mardmsitted).

Applying the McDonnell Douglasframework and the flexible standard applicable to
claims made mder Title VII, the Court findshat the Complaint fails to sufficiently state a claim
for employment gcrimination In both theComplaint and theeEEOC ChargeMs. Kratse
indicated that the statelasis for her termination from Baer’'s, as she was told, included a
comment thashe made that was allegedly misconstrued and complaints made against her. ECF
No. [1] at6, 9. Lacking in botithe Complaint and the EEOC Charge, howeveraasefactual
allegatiors thatlend to an inferencéhat a protected trai# i.e, Ms. Krause’s status as a white
female— playeda role in her termination For example,here are nallegations that similarly
situated personeutside of the asserted protected class were treated any differently than Ms.
Krause; that the racial composition of Baestaffwas “allor mostlyblack” is simply not enough
to support Ms. Krauss’conclusoryassertion thaher race and/or sedmay have been a factor
to her termination and her not being placed in another position by CareersddSét 9; see
Wilson 376 F.3dat 1087 Crawford 529 F.3d at 97Q;athem 172 F.3dat 792 Similarly, the
Complaint’'sconclusory assertion th&areersUSA believed to be true the faleeplaints made
against Ms. Krause complaints that admittediywere never disclosed to Ms. Krausebecause
CareersUSAwas responsible folhe abovementioned racial compdgin is alsounsupported.
See id.at 6. Accordingly, the Court dismisses Ms. Krause’'s claim for employment
discrimination under Title VII without prejudice with leave to amend.

To the extent that the Complaintvokesthe ADA, GINA, andthe ADEA, seeECF No.

[1] at 6,the Complaint fails to state a claim under eaaid so any claims thereunder are also

dismissed without prejudice. As discussed, both the Complaint aitE(DE Chargattribute
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Ms. Krause’s termination to her race and saxot to anyidentified disability of Ms. Krause’s,

her genetic information, or her ajelndeed, though Ms. Krause had the option to, she did not
check off any of the latter categories on her EEOC Charge as bases for iged alle
discrimination. Seeid. at 9. Naturally, then,the Complaint fails to allege thdbr purposes of

the ADA, Ms. Krausehad a disability, identified a reasonable accommodation to Baer’'s or
CareersUSA, and was discriminated because of that disablige MonRos v. City of W.
Miami, 111 F.Supp. 2d 1338, 1350 (S.D. Fla. 2000) (stating the elements for a prima facie case
of employment discrimination based on a disability under the AD®ith respect taGINA, the
Complaint fails toset forth any factual allegations relating to Ms. Krauseisegjc information

as that term is contemplated under the stat8ee Bell v. PSS World012 WL 6761660 (M.D.

Fla Dec. 7, 2012) (“Genetic information entails ‘information about [an] individual's geneti
tests, the genetic tests of family members ohsandividuals, and the manifestation of a disease
or disorder in family members of such individual.”) (quoting 42 U.S.C. § 2000K)), report

and recommendation adopted 9§13 WL 45826 (Jan. 3, 2013). Finalgs to theADEA, the
Complaint fails to allege that “a substantially younger person filled the positain[lts.
Krause] sought or from which [s]he was dischargedSee Greene v. Loewenstein, Jr@9 F.
Supp. 2d 1373, 1378 (S.D. Fla. 2008}afing the elements for a prima facie case of age

discrimination under the BEA).

! The Complaintoes identifyMs. Krause’s agebutnot in such a way as to suggest that age played any
role in Ms. Krause’s termination from Baer'§eeECF No. [1] at 6 (“As a 52 year old White Female,
Deborah Krause was discriminated against in Wrongful Terminadgoause of her Radg (emphasis
adde).

2The argument in Ms. KrauseResponsthat “arguably a substantially younger person filled the position
from which Plaintiff was discharged because of the fact the other employees madavéleomed the
first day she went to Bear’s [sic][,ECF No. [22] at 4js not a logical one and is without any basis in
either the Complaint or the EEOhaéarge.
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In addition to arguing that the Complaint fails to state a claim uheéeADA, GINA, or
the ADEA, CareersUSAalso argues thany such claims ar@ow barred‘as a matter of law”
because they were not presented in the EEID@rge. ECF No. [15] at 10. This is not
necessarilygo. The Court recognizes the nature ofrtéiationship between an EEOC charge and
an ensuing judicial complaint: “The starting point of ascertaining the pebeisscope of a
judicial complaint alleging employment discrimination is the administrative charge and
investigation. . . . A plaintiff's judicial complaint is limited by the scope of the EEOC
investigation which can reasonably be expected to grow out of the charge of distamf
Thomas v. Miami Dade Public Health Tru869 Fed. Appx. 19, 222 (11th Cir. 2010) (quoting
A.M. Alexander v. Fulton County, Georgid07 F.3d 1303, 1332 (11th Cir.2000nternal
guotation marks omitted)see alsoRodriguez v. Sec'y of Dep't of Veterans Affah@5 Fed.
Appx. 957, 958 (11th Cir. 2015)To determine whether a complaint falls within this scope, [a
court must] ask whether the complaint is ‘like or related to, or grew out of, tgaadns
contained in her EEOC chargg.{guotingGregory v. Ga. Dep't of Human Re355 F.3d 1277,
1279 (11th Cir.2004) Here,the “ultimate act that [Ms. Krause] complained about was that she
was terminated[,]” and “[a]t the point at which she filed the [EEOC] charge, dieedukthat
she was terminated because of her race and séxégory, 355 F.3d at 1280 (internal quotation
marks and alteration omitted). The Eleventh Circuit has provided instructive guidance
addressingimilar circumstances:

[The plaintiff] set forth relevant dates of discrimination in targe, as well as

the reasons why she believed she was terminated. Although not clear in the

record, the EEOC presumably investigated, at least in some fashion, the possible

reasons why [the plaintiff] was terminated, growing from her initial “belilb&t

it was because of her race and sex. Indeed, there could be various permutations of

non{egitimate reasons why an employee is ultimately terminated. After a

careful reading of [the] EEOC charge prepared without the assistance of counsel .
. ., [theplaintiff's] retaliation claim was not administratively barred by her failure
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to mark the retaliation space on the EEOC template form. . . . An EEOC
investigation of her race and sex discrimination complaints leading to her
termination would have reasoralbincovered any evidence of retaliation.
Id. Accordingly,although Ms. Krause’s claims for relief undee ADA, GINA, andthe ADEA
are dismissed, Ms. Krauseill be granted leave to amend notwithstandthg fact thatthe
EEOC (harge reflectdvis. Krau®'s belief that her termination was account of her race and
sex?
V. CONCLUSION
For the foregoing reasons, it is heradbRDERED AND ADJUDGED that Defendant
CareersUSA Inc.’#otion to Dismiss,ECF No. [15], is GRANTED. Plaintiff Deborah Krause
is granted leave to amend and is directed to file ame#dedComplaint on or befordanuary

11, 2017.

DONE AND ORDERED in Miami, Florida, this30thday ofDecember2016.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

Copies to:

Counsel of Record

% Of course, any future claims alleging the discrimination of Ms. Kréhased on disability, genetic

information, or age must Hie or relatedto, orto have grown out othe alkgations contained in the

EEOC (harge. SeeRodriguez 605 Fed. Appx. at 958 (f&intiffs may not raise allegations of new acts of
discrimination in the judicial proceedingg(internal quotation marks, alteration, asithtion omitted).
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