David R. Farbstein, P.A. et al v. Westport Insurance Corporation Doc. 28

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-62361-BLOOM/Valle
DAVID R. FARBSTEIN, P.A,,
and DAVID R. FARBSTEIN,
Plaintiffs/CounteiDefendants,
V.
WESPORT INSURANCE CORPORATION

Defendant/CountelPaintiff,

WESTPORT INSURANCE CORPORATION,
Third Party Plaintiff,

V.

CARAVAN, INC,,
Third Party Defendant.

/

ORDER ONMOTION TO DISMISS

THIS CAUSE is before the Court upoMhird Party Defendant Caravan, Inc.’s
(“Caravan”) Motion to DismissWestport Insurance Corporatien(“Westport”) Third Party
Complaint, ECF No. p4] (the “Motion”). The Court has reviewed the Motion, all supporting
andopposing filings, the record in this case, and is otherwise fully advised in thespse For

the reasons that follow, the Motiondsnied
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I. BACKGROUND

Plaintiffs/Counterbefendants David R. Farbstein, P.A. and David R. Farbstein
(collectively, “Farbstein”) initiated these proceedings by filisgit againstWestport inthe
Circuit Court of the Seventeenth Judicial Circuit in and for Broward County, Florida
proceedingssince removed to this CourtFarbstein bringslaims for declaratory relief and
breach of contract againglestportbasedon a Lawyers Pofessional Liability InsurancPBolicy
issued by WestportSeeECF No. [22] (“Complaint”). Farbstein’sComplaint alleges thain
March 7, 2016, Caravan fileallegal malpracticesuit against Farbstein in state court based on
Farbsteins handling ofa real estate transactionSeeid. § 5 Westport,Farbstein’sinsurance
provider,has deniedoth defense and indemnityoveragein Caravan’sstate court actian See
id. 1916-8. In thesefederal proceeding$arbstein, requestamong other actionshatthis Court
“[rlequire Westportto immediately assue the defense dfarbsteinn the Caravanawsuit;” and
order that Westport pay damaged. { 17. Wedport, in return, seeksdeclaratory judgment of
its ownagainst Farbstein ar@aravanrequesting that the Couwtetermine tha¥Westporthas no
obligation to provide Farbstein with a defense indtage court actigrindemnify Farbsteirior
damagesor “make any payments tGaravan for any such damadgesECF No. [15] T 26
Demand for Judgmer{tThird Party Complaint”). Caravannow movesthe Courtto dismissit
from these proceedingandWestport's Respondéamely followed! SeeECF No. [25].

IlI. LEGAL STANDARD

Rule 8 of the Federal Rules requires that a pleading contain “a shortaamdtptement

of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(8)ough a

complaint “does not need detailed factual allegations,” it must provide “more thels End

! Westport filed its Response on December 15, 2016, making Caravan’s Reply due omrer bef
December 22, 2016SeeS.D. Fla. L. R. 7.1(c). As of the date of this Order, Caravan has not filed a
Reply or request for an extension of time to do so, and thus, the Motion is ripiufdication.
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conclusions, and a formulaic recitation of the elements of a cause of adtinotwio.” Bell Atl.

Corp. v. Twombly550 U.S. 544, 555 (20073ge Ashcroft v. Igbab56 U.S. 662, 678 (2009)
(explaining that Rule 8(a)(2)'s pleading standard “demands more than an neddor
the-defendant-unlawfulljxrarmedme accusation”). In the same vein, a complaint may not rest
on “naked assertion[s] devoid of ‘further factual enhancemerigtial, 556 U.S. at 678
(quotingTwombly 550 U.S. at 557 (alteration in original)). “Factual allegations must be enough
to raise a right to relief above the speculative levé&kwombly 550 U.S. at 555These elements

are required to survive a motion brought under Rule 12(b)(6) of the Federal Rules of Civil
Procedure, which requests dismissal for “failure to state a claim upon wglieh can be
granted.”

When reviewing a motion under Rule 12(b)(6), a court, as a general rule, mymtthece
plaintiff's allegations as true and evaluate all plalesibferences derived from those facts in
favor of the plaintiff. See Miccosukee Tribe of Indians of Fla. v. S. Everglades Restoration
Alliance, 304 F.3d 1076, 1084 (11th Cir. 2002XA Equitable Life Ins. Co. v. Infinity Fin. Grp.,
LLC, 608 F. Supp. 2d 1349, 1353 (S.D. Fla. 2009). However, this tenet does not apply to legal
conclusions, and courts “are not bound to accept as true a legal conclusion couched as a factual
allegation.” Twombly 550 U.S. at 555eelgbal, 556 U.S. at 678Thaeter v. Palm Beach Cnty.
Sheriff's Office 449 F.3d 1342, 1352 (11th Cir. 2006). Moreover, “courts may infer from the
factual allegations in the complaihbbvious alternative explanatiohsyhich suggest lawful
conduct rather than the unlawful conduct the plaintiff would ask the court td' irden. Dental
Assh v. Cigna Corp.605 F.3d 1283, 1290 (11th Cir. 20XQuotinglgbal, 556 U.S. at 682). A
court considering a Rule 12(b) motion is generally limited to the facts contaitieel complaint

and attached exhitsi, including documents referred to in the complaint that are central to the
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claim. SeeWilchombe v. TeeVee Toons, Jrig55 F.3d 949, 959 (11th Cir. 2009)axcess, Inc.
v. Lucent Technologies, Inet33 F.3d 1337, 1340 (11th Cir. 2005) (“[A] documentsale the
four corners of the complaint may still be considered if it is central to the plami#iims and is
undisputed in terms of authenticity.”) (citingprsley v. Feldt 304 F.3d 1125, 1135 (11th Cir.
2002)).
[11.  DISCUSSION

Caravan argues th#&l) Westport'sclaims against itare barredunder Fla. StatAnn.
8 627.4136and(2) its inclusionas a defendardivests this Court of subject matter jurisdiction
over these proceeding€aravanalso appears to argugenerally that itis an improper partto
this action but persuasive authorigpunsels otherwiseSeeMotion at 3. Farbstein, the insured,
seeks a declaratory judgment against Westport, the insurance company. Waéstpustjrance
company, in turn seeks a declaratory judgment agganssteinand Caravan, the litigam the
underlyingstate couraiction So categorized, the Thifarty Complaint presents circumstances
materially analogous tAm. Safety Cas. Ins. Co. v. Condor Assocs., L&D F. App’x 540 (11th
Cir. 2005). In thatase, thensurance company also sued the insured for a declaratory judgment
of noncoverage. The district court dismissed the action for the insurance companyes tiail
join indispensable partiesamely,the litigants in the underlying actionThe Eleventh Circuit
affirmed, relying on the former Fifth Circuit’s holding in Ranger Insurance Co. v. United
Housing of New Mexico488 F.2d 682 (5th Cir. 1974)that “absent tort claimant§are]
indispensable parties to the insusedeclaratory judgment action against the insured because,
were the case laWwed to proceed without thenthe claimantsinterests would be prejudicéd.

Am. Safety Cas. Ins. Cd.29 F. Appx at 542 (quotingRanger Insurance Cp488 F.2d 683

% In Bonner v. Prichard661 F.2d 1206, 1209 (11th Cir.1981) (en banc), the Eleventh Circuit adapted a
binding precedent the decisions of the former Fifth Circuit handed dowrt@@utober 1, 1981.
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While Am. Safety Cas. Ingivolved a motion brought under Fed. R. Civ. P. 1@iJ not Rule
12, he Eleventh Circuit'dholding counseldhat an underlying litigant is a proper party to an
insurance company'’s action for declaratory judgment irsith@tionpresented

Having so determined, the Coucbncludes thatCaravan’'s reliance orfla. Stat.
§ 627.4136 misplaced. Under that section,

It shall be a condition precedent to the accrual or maintenance of a cause of action

against a liability insurerby a person not an insured under the terms of the

liability insurance contract that such person shall first obtain a settlement or

verdict against a person who is an insured under the terms of such policy for a

cause of action which is covered by suchgyol
Fla. Stat. Ann. 8 627.413BX In this case, howeveWestporis the liability insurer Caravans
the “person not an insuréah the underlying state court actiameaning that i 627.41361)
applies tothese proceedings at alt, serves tobar Caravan from bringing claims against
Wedport SeeColony Ins. Co. v. Total Contracting & Roofing, In2010 WL 5093663, at *2
(S.D. Fla. Dec. 8, 2010).Moreover, Florida courtshave held that[tlhe purpose of the
nonjoincer statute istraightforward: to ensure that the availability of insucanhas no influence
on the jury’s determination of . damages$’ Geico Gen. Ins. Co. v. Leping73 So. 3d 1142,
1144 (Fla. 2d DCA2015) (quotingGen. Star Indem. Co. v. Boran Craig Barber Engel Constr.
Co., 895 So.2d 1136, 1138 (Fla. 2d DCA 2005%ee alsoromlinson v. State Farm Fire & Cas.
Co., 579 So.2d 211, 212 (Fla. 2d DCA 199%}ection 627.4136(1) “applies to declaratory
judgment actions againgtgurers”). As the terms o8 627.418(1) do not apply tdhe posture
presented in this case and none of the underlying policy concerns are preseran Careot
rely on the statute to obtairdeésmissal.

Finally, the Court rejects Caravan’s argument that its includigasts this Courbf

subject matter jurisdiction Caravan’s argument is premiseditmposition that'if Westport is
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able to sue Caravan, Caravan should be aldeedNestport and Farbstéimn occurrencehat
would destroy diversity. ECF No. [24] at 3Vhile Caravandoes not cite to Rule 12(b)(1),
Caravan appears to bringhgpotheticafactual attack tahis Court’ssubject matter jurisdiction
However while a court,[i] n assessing the propriety of a motion for dismissal under Fed.
Civ. P. 12(b)(1), . . is na limited to a inquiry into undisputed facts” andnay hear conflicting
evidence and decide for itself the factual essthat determine jurisdictionColonial Pipeline
Co. v. Collins 921 F.2d 1237, 1243 (11th Cir. 199Caravarhas not cited tanyauthoritythat
would allow the Court to dismiss a party basedn the speculativepossibility of future
counter/crossclaims In any event, Caravan has failedegtablish that its inclusion as a plaintiff
would divest this Court of jurisdiction.
V. CONCLUSION

Accordingly, t is ORDERED AND ADJUDGED that Caravan’sMotion to Dismiss
ECF No. [24], is DENIED. Caravanhas untilJanuary 9, 2017 to file an Answer to the Third
Party Complaint.

DONE AND ORDERED in Miami, Florida, thi28th day ofDecember2016.

BETH BLOOM
UNITED STATESDISTRICT JUDGE
Copies to:

Counsel of Record
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