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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1662555CIV-GAYLES

LUCIOUSBOYD,

Petitioner,

JULIE L.JONES,
Secretary, Florida Department of Corrections,

Respondent.

ORDER GRANTING EVIDENTIARY HEARING

THIS CAUSE came upotthe PetitionerLucious Boyds Petition for Writ of Habeas
Corpus by a Person in State Custody (“PetitioETF No.1] and Petitionés Motion to Stay
Procedings. [ECF No. 35]. The Petitioner resides on death row at the Union Correctional
Institution in Raiford, Florida, followindpis conviction and death sentence imposed for the first
degree murder, armed kidnapping and sexual battery of Dawnia DaBastd.v. State910 So.
2d 167, 174 (Fla2005). On August 29, 201te State filed its RespontePetition for Writ of
Habeas CorpusECF No.2§. The Petitioner filed hiReply on October 9, 2017ECF No.34).

The matter is fully briefed and properly before the Court.
. FACTUAL BACKGROUND

The Florida Supreme Court gave the following recitation of the pertinent facts:

The evidence presented at trial revealed the following facts. In tlyeneaming

hours of December 5, 1998, Dawnia Dacstzar ran out of gas while she was

on her way to her home in Deerfield Beach, Florida, from a midnight church

service. She had justxited from Interstate 95 +95) onto Hillsboro Beach

Boulevard and pulled onto the shoulder. She then took a red gas can she kept in
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her car, walked about a block east to a nearby Texaco gas station, and bought a
gallon of gas. At approximately 2 a.muyrthg the time she was at the gas station,
Dacosta spoke with two other customers, Lisa Bell and Johnnie Mae Harris. She
asked Bell for a ride back to her car, but Bell had walked to the statiosoand
could not give Dacosta a ride. Bell and Harris thetclhed Dacosta speak with a
black male in a van in the statiamparking lot. Harris asked the man if he was
going to help Dacosta, and the man nodded, indicating yes. Bell later told the
police that the van she saw was greeshiste in color, while Harris said that she
thought the van was burgundy. Though somewhat unsure about tisecaéor,

Harris was certain that she saw the word “Hope” on its side. In a photo lineup and
at trial, Harris identified the man she saw in the van that night as Lucioas Boy

Boyd spent the evening of December 4 with Geneva Lewis, his girlfrieir at
mothers home. Boyd left the house around 10 or 11 p.m., and Lewis did not see
him again until the morning of December 5, at around 9 or 10 a.m. Lewis testified
that on Decembe4 and 5, Boyd was driving a green church van with writing on
its side and that the van belonged to Reverend Frank Lloyd of the Hope Outreach
Ministry Church, for whom Boyd performed occasional maintenance work.

Dacostas family began searching for heftea she did not return home on
December 5. They found her car at a@3 exit and begaairculating fliers with
Dacostas photograph, indicating that she was missing, throughout the area. Bell
and Harris saw the fliers, recognized Dacosta as the woman with the gas can at
the Texaco station on December 5, and contacted the police with their
information.

On December 7, Dacostabody was discovered in an alley behind a warehouse
on 42nd Street in Deerfield Beach. The body was wrapped in a shower curtain
liner, a brown, flat bed sheet, and a yellow, flat bed sheet. A purple duffel bag and
two large black trash bags covered her head. It was determined that she had been
dead for between thirty-six and seventy-two hours.

At trial, it was stipulated that Dacostized due to a penetrating head wound and
that the bruising on her head was consistent with but not exclusive to the face
plate of a reciprocating saw. Wounds to her chest, arms, and head were mbnsiste
with but not exclusive to a Torx brand torque screwdriver, and she had defensive
wounds on her arms and hands. There was bruising to her vagina that was
consistent with sexual intercourse, although the medical examiner could not
determine whether the intercourse was consensual or nonconsensual. Datosta ha
thirty-six superficial wounds on her chest, four on the right side of her head, and
twelve on her right hand, some being consistent with defensive wounds and some
being consistent with bite marks. One fatal wound to the head perforated the skull
and penetited Dacosta brain.

On March 17, 1999, while Detectives Bukata and Kaminsky of the Broward
County Sheriffs Office were investigating atier crime unrelated to Daco'sta



death, they saw a green van in the Hope Outreach Ministry Church parking lot.
The van had burgundy writing on it that read “HexrdHope.” Bell would later
identify the churcks van as the same van she had seen on the morning of
December 5 at the Texaco station. The detectives decided to investigate, and their
inquiries as to the owner of the van led them to Reverend Lloyd. When the
detectives questioned Lloyd about the location of the vanthennight of
December 4, Lloys secretary, who was present at the questioning, remarked that
Lucious Boyd had driven the van on that weekend. Oceber 4, Boyd had
taken Reverend Lloyd to pick up a rental car in the chargreen 1994 Ford van.
Reverend Lloyd further testified that he instructed Boyd to take the van back to
the church but that Boyd did not return the van until Monday, December 7.
Reverend Lloyd also stated that when he left the van with Boyd, various tools
owned by the church, including a set of Torx brand screwdrivers and a
reciprocating saw, were in the van, as well as a purple laundry bag thatttive pas
used to deliver his laundry to the cleaners. When Reverend Lloyd returned on
December 15, he discovered that the screwdrivers, the saw, and the laundry bag
were missing.

Boyd was arrested for Dacostanurder on March 26, 1999. Seminal flteden
from Dacostéas inner thigh matched the DNA profile of Boyd. Tests also did not
eliminate Boyd as a nheh for a hair found on Dacostachest. A INA profile
consistent with Boyé was found in ntarial taken from under Dacosta
fingernails. In addition, fingerprints taken from the trésly found around &
victim’s head matched fingerprints of Bogdyirlfriend, Geneva Lewis, and her
son, Zeffrey Lewis. Tire marks on a sheet covering the vistibody were
consistent with the tires on the church van, although trial expert Terrell Kjrager
senior crime laboratory analyst for the Orlando Regional Crime Labygrator
testified that he couldat say for certain that the vantires made the marks
because over 1.5 million tires could have made the tracks on the sheet. Dr. Steven
Rifkin, a private dentist and a forensic odontologist with Bieward County
Medical Examinés Office, testified that bite marks on Dacostarm were,
within a reasonable deee of certainty, made by Bowdteeth.

On April 1, Detective Bukata obtained a warranséarch the apartment of Boyd

and Lewis, which was a block east of the Texaco station. Detective Bukata
arrived at the apartment and told Lewis to leave with her children for a fgw da

so that the officers could fully search the apartment. The investigators found
blood at various locations throughout the apartment. Blood found on the
underside of the carpet and on the armoire matched Dax @A profile. The
shower curtain rings were unsnapped, and there was no liner to the shower
curtain. Carpet fibersaken from tle yellow sheet in which Dacossabody was
wrapped matched characteristiccafpet samples taken from Bogdpartment.

Lewis had previously lived with Boyd at his apartment but had moved out in
October of 1998. While living with Boyd, Lewlsad purchased a quesize bed,
which she left at the apartment when she moved. Lewis and her three children



moved back in with Boyd in February of 1999 and discovered that the bed was no

longer at Boyts apartment. When she asked about it, Boyd toldHsrhe had

given it away but would get it back. When she inquired about it again, Boyd told

her that she would not want that bed and that he would get her another one. Lewis

also identified the flat bed sheets, one brown and one a “loud yellow,” that were

found around Dacosta body as similar to ones she had owned while living at

Boyd's apartment but that she no longer knew whesg tere or if they were at

Boyd's apartment or at her motleehome.
Boyd 910 So. 2d at 174-76.

. PROCEDURAL BACKGROUND

A jury convicted the Petitionerof first-degree murder, sexual battery, and armed
kidnapping. Id. at 177. At the penalty phase proceedintpe jury unanimously recommended
that the Petitionébe sentenced to deatfihe trial court followed the jurg recommendation and
imposed a death sentendé@ding two aggravating factors, one statutory mitigating factor, and
five nonstatutory mitigating factorECF No0.30-2 at 14857]. On direct appeal, the Petitioner

raised fifteen claims of errdr. Id. at 177, n.4. The Florida Supreme Court affirmed the

convictions and death sentendd. at 194. On February 14, 20Qfe Petitionefiled a Motion

! The Petitioner claimed that (1) the trial court erred in refusinghéke an inquiry of jurors and in
denying a mistrial upon hearing testimony that jurors had discussejludicial information; (2) the trial
court erred in overruling the defehsaequst for material withheld in violation ddrady v. Maryland

373 U.S. 83, 83 Ct. 1194, 10 L.Ed.2d 215 (1963), denying the defens®tion to strike the testimony

of the fingerprint examiner, and not ordering a hearing in complianceRidgtiardson v. @te 246 So.

2d 771 (Fla1971); (3) the State evidence was insufficient to support the convictions for sexual battery,
first-degree murder, and armed kidnapping; (4) the trial court erred in overrulingfémsdteobjection

to evidence that the Pettier had received a citation for failure to pay a train famd,in overruling the
defensés objection to the use of the citation in the Petitimerossexamination; (5) the trial court erred

in overruling the objections to the Staterossexamination of the Petitioner; (6) the trial court erred in
failing to consider two expeftseports and testimony as to the Petitibe@ompetency; (7) the trial court
erred in not ordering a competency hearing at sentencing; (8) therigttiwaiver of mitigabn did not
comply withKoon v. Dugger619 So2d 246 (Fla1993); (9) the trial court erred in giving great weight
to the jurys death penalty recommendation; (10) the Petitisngresentation of mitigation was invalid
because the decision of whetherctdl witnesses and present evidence is for counsel to make; (11) the
evidence does not support the HAC and murder in the course of a felony aggréaetirs, and section
921.141, Florida Statutes (1997), does not allow a death sentence when théyeoiseamggravating
circumstance; (12) the trial court erred in overruling the objet¢tidhe introduction of photographs of
the victim during penalty proceedings; (13) the trial court erred inasisessment of mitigating
circumstances; (14) the Petitmts death sentence is not proportionate; and (15) the trial court failed to
comply withMuhammad v. Stat@82 So. 2d 343 (Fla. 2001),sentencing the Petitioner.



to Vacate Judgment of Conviction and Sentences with Special Request for Leawerd, A
pursuant to Florida Rule of Criminal Procedure 3.88oyd v. State200 So. 3d 685Ha.
2015)? In a sixtytwo page order, dated January 2, 2013, the circuit court denied the motion.
[ECF No0.33-6 at 137. The Petitionelappealedandalso petitiord the Florida SupremeCourt
for a writ of habeas corpushere he raised two claims of ineffective assistance of appellate
counsel. Boyd, 200 So0.3d at 70608. The Florida Supreme court affirmed tloenial of post
convictionrelief anddeniedstate habea®lief. 1d. The ingant federal petition for writ of habeas
corpus has followed. The f@ner raisessix grounds for habeas relief as set forth befow.
1. CLAIMSAND APPLICABLE STANDARDS

The Petitionérs habeas corpus petition is governed by the-Aatrorism and Effective
Death Penalty Act of 1996 (AEDPA), Pub. L. 1032, 110 Stat. 1214 (1996) (codified at
various provisions in Title 28 of the U.S. Code), which significantly changedtaémelards of
review that federal courts apply in habeas corpus proceedings. Under the AERRAaim
was adjudicated on the merits in state court, habeas corpus relief can gréyteel if the state
court’s adjudication “resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established federal law, as determined by the Supreme{Gbe United

2 He raised the following claims: (1) denial of access to public recorgsidlation of his rights of due
process and equal protection by failing to apply rule 3.851; (3) counsel wagtineffiey failing to
adequately conduct voir dire, challenge the admissibility of forensic evigemsaant td-rye v. United
States 293 F. 1013 (D.C.Cir.1923), and utilize forensic experts; (4) jurescanduct; (5) denial of
adversarial testing during the sentencing phase, including ctaiimssffectiveness for failure to move for
a mistrial based on inflammatory and prejudicial comments; (6) deihiajhts undeAke v. Oklahoma
470 U.S. 68, 105 S. Ct. 1087, 84 L.Ed.2d 53 (1985); (7) denial of the right to interview [@ors;
cumulative error; and (9) the unconstitutionality of Florsdkethal injection statute and procedure. On
May 29, 2009, the Petitioner filed an amended motion to vacate his conviatidnsentences, adding
claims that newly discovered evidence undermined the reliance of the ¢oegi#nce used to convict
and sentence, and that the State committ®chey violation. ThePetitioner subsequently filed a second
amended rule 3.851 motion on March 23, 2012.

¥ OnApril 21, 2017, the Petitioner sought leave to amend his Petition to incilddestv.Florida, 136 S.
Ct. 616 (2016) claimHCF No.18]. The Court denied the motion finding that “Petitiodet not timely
raisea Hurst claim nor does he satisfy 28 U.S.C. § 2244(d)(1ECF No.27 at 13].
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States,” or “resulted in a decision that was based on an unreasonable determinatifacts ihe
light of theevidence presented in the state court proceeding.” 28 U.S.C. § 22542))(This
is an “exacting standard.’Maharaj v. Seg, Dept. of Corr.,432 F.3d 1292, 1308 (11th Cir.
2005). Pursuant to 8§ 2254(d)(1), a state court decision is “contrary poé&r8a Court precedent
if it “arrives at a conclusion opposite to that reached by [the Supreme] Court @staoquof
law” or “confronts facts that are materially indistinguishable from a relevapteghe Court
precedent and arrives at [an] [opposite] hesuWilliams v. Taylor529 U.S. 362, 405 (2000).
In other words, the “contrary to” prong means that “the state 'soultcision must be
substantially different from the relevant precedent of [the Supreme] Cadrt.”

With respect to the “unreasonaldgplication” prong of § 2254(d)(1), which applies
when a state court identifies the correct legal principle but purportedly appinesritectly to
the facts before it, a federal habeas court “should ask whether the state application of
clearly established federal law was objectively unreasonabde.at 409. See also Wiggins v.
Smith,539 U.S. 510, 52@1 (2003). Significantly, an “objectively unreasonable application of
federal law is different from an incorrect application of federal laWwdodford v. Visciotti537
U.S. 19, 2425 (2002). An “unreasonable application” can also occur if a state court
“unreasonably extends, or unreasonably declines to extend, a legal principteujpoeme Court
case law to a new contextPutman v. Head?68 F.3d 1223, 1241 (11th Cir. 2001).

As noted above, §8 2254(d)(2) provides an alternative avenue for relief. Habeas relief
may be granted if the state cdartletermination of the facts was unreasonable. “A state sourt
determination of the facts, however, is entitled to deference” under § 2254(®§é& )Maharaj,
432 F.3d at 1309. This means that a federal habeas court must presume that findoigsydad f

state court are correct; and, a habeas petitioner must rebut that presumpticarbgnd



convincing evidence.See Hunter v. Sgg Dept. of Corr., 395 F.3d 1196, 1200 (11th Cir.
2005).

Finally, where a federal court would “deny relief under a de novo review stamdhaef
must be denied under the much narrower AEDPA standardfferson v Fountain,382 F.3d
1286, 1295 n.5 (11th Cir. 2004). Even if the Court believed the Florida SupremesCourt
determination to be an incorrect one, under AEDPA deference that alone is not enouagh to gr
habeas reliefthe Court must also find that “there no possibility farminded jurists could
disagree that the state cdartlecision conflicts with [United States Supreme Court] precedents.”
Harrington v. Richter131 S.Ct. 770, 783 (2011)In other words, as a condition for obtaining
habeas corpus relief from a federal court, a state prisoner must show thatelwmstts ruling
on the claim being presented in federal court s@dacking in justificatiorthat there was an
error well understood and comprehended in existing law beyond any possibiféyr-forinded
disagreementSee id(emphasis added).

The Petitioner assertsix baes for federal habeas relief: (1) juror misconduct; (2)
ineffective assistance of counsel during the penalty phase and on dpeat; df) ineffective
assistance of counsel during the voir dif4) the state coud summary denial of hipost-
conviction claims violated due process; (5) ineffective assistance of counsedifimg fto
challenge the admidslity of certain inculpatory statements admitted at jrgald (6) trial court
error and denial of motion for mistriallhe Petitioner seeks an evidentiary hearing “on each of
his claims pursuant to 28 U.S.C.2854(e)(2).” [ECF No.1 at 7. The Courtfinds that the
Petitioners first claim warrants an evidentiary hearingAs there are important distinctions

between the two jurors identified as having engaged in misconduct, the Coudecetdistach



juror separately. The Court concludes that the Petitioner is only entitled to an evidentiary

hearing as to Juror Tonja Striggles.

V. RELEVANT FACTUAL HISTORY
A. JuryTrial

On December 32001,jury selection in theaseof the State of Florida versus Lucious

Boyd began. [ECF Na304]. As part ofvoir dire the trial court had each juror complete a
guestionnaire. Question #11 of the ctauestionnaire asked whether a potential juror had
“any friends or family previously involved in the court system.” Jurors who arsw&ies” to
Question #11 werguestioneddirectly by the court and counsel. Below are Juror Striggles
statementsegarding her prior involvement in the criminal justice system

MS. STRIGGLES My name is Tonja Striggles-t-r-i-g-g-l-es. | live in Fort

Lauderdale. I don’t know howto answerthis. I've been here for about 30

somethingyears off and on.'in from everywherel’ m a militarybrat.| have

no occupation right now. My last job was United States Armgm very

much single. Spousé,have no spousé.have no children. My hobbies are

basketball,singing, playing the piano, going to church and | lgaedening

with my mom. And No to 10ves tol11. No 12. No 13. No 14.

THE COURT: Friends or family that haiddvolvement in the system?

MS. STRIGGLES: Me.

THE COURT: How long ago s that?

MS. STRIGGLES1 was a juvenile.

THE COURT: So your involvement with the systesas as a juvenile?

* The second juroat issue s Kevin Rebstock.The record reflects that Juror Rebstock “was arrested in
Broward Countyn November 1991 and charged with misdemeanor solicitation ditptios; however,

the presiding court withheld adjudication.Boyd 200 So. 3d at 695.Unlike Juror Striggles, Juror
Rebstock was not convicted afiyacrime in particular, he was not convicted affelony. Given critical
factual differences between Juror Striggles and Juror Rebstock, thedGesmot find that the Petitioner
has met the standard for an evidentibearing on his claim regarding Juror Rebstock. The Guillrt
address the merits of the claim as to Juror Rebstock in its final ordlee &etitioners 28 U.S.C. §2254
federal habeas petition.



MS. STRIGGLES:Yes, sir.

THE COURT:Was that here in Broward County?

MS. STRIGGLES:Yes, sir.

THE COURT: At least a piece of

MS. STRIGGLES:Yes.

THE COURT:Do you feel you were treated fairhy the system back then?

MS. STRIGGLES:Yes, sir, guess.

THE COURT:You're entitled to say no if your feelings are no.

MS. STRIGGLES:I wouldn’'t know back then.guess | was treated fairly.

THE COURT: You gobverit, would that be fair on my part?

MS. STRIGGLES:Yes, sir.

THE COURT:We're glad you are here with usday.
[ECF No. 305 at 2930]. As it turns out, this wasot an accurate statemeaither involvement
with the criminal justice system aheércriminal recordin both Florida and Georgia.

B. StateCourt Post-convictioProceedings

During thepost-convictiordiscovery process in state court, the Petitioner discovered that
Juror Striggleswas convicted twice offalse report of a bombing arglibsequentlyiolated
probation and was charged with possession of a firearm by a convicted felon anggcarryi
concaled firearm” [ECF No. 3212 at 29]° The Petitioner further learned that, ‘{uiing her
statement to police for the second arrest for false reporbofrd, Ms. Striggles indicated that
she is suicidal and repeatedly makes such false threats in the hggtérgf herself killed. She

explained that she thought the police would respond to her phoneegaitling a bmb, she

® The Florida Supreme Court found that Juror Striggles was convicteil/eoffelonies and one
misdemeanoiSee Boyd200 So. 3d at 694. (emphasis added).



would run and the police would shoot her. Theswtements raise conges for her mental
stability and counsel should have beavare of this informatiai Id. at 17. The Petitioner also
discovered that Juror Striggles had beewmatuat[ed]for competency in 1983tha she was
committed to a program faounseling; . .that she had receivedpaychological evaluation for
drugs and alcohol and that the results of thadluation indicated a diagnosid schizoid
personality disorder; and th&triggles had paid someone to take her GED for her and that she
was borderlinenentally retarded [ECF No. 33-17 at 22].
I Motion to Interview Jurors

Based on this newly discovered information, the Petitioner filed a Motion to kervi
Jurors. SeeECF No. 3223 at 50]. Thepost-convictioncourt heard argument on the motiét.
the hearingthe Petitioner argued that the rdisclosure of a felony conviction on the part of
Juror Striggles was “structural error.” QE No.33-12 at 122 In suppor of his requestto
interview jurors, the Petitioner asserted that, absent a concession &&@tata as to the validity
of the criminal convictionsthe Petitionerwould need to have Juror Striggles testify that she is,
in fact, the same dnja Shalondd&triggles who was convicted of the crimes allegedthizy
Petitioner. Counselffor the Petitionefurtherargued that she woukllsoneed tanterview Juror
Striggles in order to prove prejudice as to certain of the Petit®oraher post-conviction
claims®

Inexplicably, he State countered that counselischaracterized this by representthg

jurors withheld evidence of their criminblstories, they did not. If you look at theanscript,

® At the hearingcounsel arguethe Petitioneneednot prove prejudicas toClaim | because having an
unqualified convicted felon sitting on the jury &ructural errdrand wouldrequire a new trial without
hearing. [EEF N0.33-12 at 122].
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they did not withhold evidence of theiriminal histories’” [ECF No.33-12 at 13]. Moreover,
the State argued, this is a legal issue not a factual ongirandnterviews arenot required. Id.
at 138. Ultimately, thpost-conviction court denied the motion on two grounds.

First, the court found that the defendant failed to comply with the procedural
requirements ofFlorida Rule of Criminal Procedure 3.575 which require a motion to interview
jurors to be filel within 10 days after the rendition of the verdictless good cause is shafin
[ECF No. 3224 at111] (emphasis added) The court did not make an express finding on
whether good cause was established. Secondptive found that thelefendanhow knowsthe
subject of the jurofsnon-disclosure as it was obtained through fwest-conviction discovery
process citing Johnston v. Stafe63 So.3d 730 (Fla.2011)? Id. at 113. Eventually,he
Petitioners post-convictionclaim of juror misconduct proceeded to the merits absent any

testimony from the jurors at isst®.See[ECF No. 33-14 at 18-19].

" The Petitioner was made aware after fhest-conviction courtlenied the Motion to Interview Jurors
that it had done so withobivingreviewed the trial record; absent certain excerpts submitted by the State
in support of their response. [ECF No-B3 at52]. On November 9, 2009h¢ matter was reassigned
from the trial judgeto a new judge.[ECF No. 3221 at 196]. Atthe June 5, 201%hearingon the
Petitioners Rule 3.851 motigrthe court advised that “I donknow whether or not | have fthe trial
record] | just could tell you for certain | did not read it.” [ECF No-B3at 52]. The Motion to Interview
Jurors was denied on May 30, 2012. [ECF No. 32-24 at 110].

® The Order denying thévlotion to Interview Jurors stated*Defendant claims that he learned about the
issues that subject the legal verdict to challenge duringdkieconvictioninvestigation. This is indeed
true regarding the criminal history of jurd@#riggles and Rebstock.” (- No. 2-24 at 112]. This is the
solitary reference to anything resemblifgpod cause” and it was mentioned in passing and without
consequencm theOrder denying the Motion to Interview Jurors.

° The claim at issui Johnstorwas nheffective assistance of counga failing to sufficiently question a
juror who was arrested during the penalty phase of a capital trial.

19 A post-convictionevidentiary learing was held where trial counsel testifiredarding whether they
would have challenged the inclusion of the juror had they known their criminalrbackiy however, the
jurors at issue here were prohibited from testifying. [ECF Nel48at 19] Counselfor the Petitioner
argued to the court “[tie difficulty | have is’ve been prohibited from calling the juror. From making any
contact with the juror. And | have no other way to get this informatioridn.”
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ii. Rule 3.851 Proceedings

In his Motion to Vacate Conviction and Sentence, the Petitiorieurth claimfor relief
was “evidence of juror misconduct establishes that the outcome of Mr. Boyml was
unreliable and violated his due process right to be tried by a fair and impartial’j[ECF No.
32-12 at 27]. The Petitioner argued thator Striggles was a convicted felon who was “possibly
mentally unstable” and the fact that she “lied to remain in the jury pool is etusal)
fundamental errorSuch error requires that Mr. Boyd be granted a new trial as a matter of law.”
Id. at 30.

In response, the State asserteat t[w]hile Striggles did have felony convictions and her
civil rights were not restored until April 4, 2008, after Bogy®ecember 2001 jury selection and
2002 trial, relief is not required as her presence on the jury did not rendeisBogtunfair.”
[ECF No. 336 at 71] The State further contended that “Boyd did not and cannot carry his
burden of proving that afactually biasedjuror sat on his jury.” Id. In addition tothe
substantive arguments, the State asserted that the claim was proceduratly deause it
should have been raised on direct app&hlat 73.

While the parties agreed on little, one item not in dispute was the prior felowgtomms
of Juror Striggles. The State conceded that Juror Striggles was the sajaeSirggles
convicted of five felonies in Florida. The State did not concede the authenticity Gethrgia
conviction, ba the post-convictioncourt admitted a certified copy of the Georgia conviction and
judgment over objectionSegECF No0.33-14 at 18}

After hearing, the post-convictiorcourt deniedelief. [ECF No0.336 at 172. The court
first found that this claim was procedurally barred because “it could have and shouloekave

raised on [direct] appeallti. However, the court alsteterminedhat even if the claim was not

12



procedurally barredhe Petitionerfailed to meet the three prong testDd La Rosa v. Zequeira
659 So. 2d 239 (Fla. 1995néateriality,concealmentand lack of diligence are the three proags
defendant mustasisfy whena juror fails to disclose prior litigation history).ld. at 173.
Eventually, the court concluded that the Petitioner failed to show that the jasdiagtually
biased or prejudicedld. at 176. The Petitioner appealed.
iii. Appeal to the Florida Supreme Court

On appealthe Petitioneffirst argued that his claim was not procedurally barre@HE
No. 33-17 at 34. Then, thePetitioner argued thaluror Striggles misconduct tvas two-fold:
first she concealed her status as a convicted felon; second she failed te drstiesal facts and
circumstances regarding her convictions, as well as the convictions themsehas wohid
affect her ability to serve on Mr. Bo\gljury.” Id. at 35. The Petitioner asserted that because
Juror Strigglesvas statutorily prohibited from jury service then “prejudice is presurhef”
The Petitioner contended thatror Striggles felony convictions demonstrate an “inherent bias”
which disqualifies jurors.ld. at 38.

The State responded that this claim is “procedurally barred and alternatétlgsnér
[ECF No. 3317 at 136]. Even if the claim were not procedurally barred, the State argues that
the Petitioner has failed &how “actual bias” or “materiality” under state lawd. at 139. The
State asserts that when considering the materiality prong of a threetpsbrigvised by state
law, the Petitioner cannot establish mategabecauseluror Striggles “last conviction was in

1989, some 12 years before Bogdrial, there wano evidence she had legal problems since

! The Petitioner argued that “because convicted felons are prohibited fromeseuvsuant to Fla. Stat.
§ 40.103 prejudice is presumed in a criminal case when a juror has failedlaselisuch a conviction
during voir dire” and argued if nper seviolation occurred then “inherent bias” is presumedCFENO.
3317 at 3. However, in reply, the Petitionarguad “actual bia%, in the alternativeas to Juror
Striggles. [ECF No. 33-17 at 234-240].
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then, and she had served in the U.S. Arnig.’at 143. The Florida Supreme Court affirmed the
denial of post-convictionelief.

To begin, the Florida Supreme Court did not address the procedural bar found by the
post-conviction court.The opinionwas solely anerits determination See Boyd200 So0.3d at
685. The Florida Supreme Court adopted certain factual findings of the post-conviction cour

Juror Striggle’scriminal history consisted of the following incidents: (1) making a

bomb threat and committing extortion (August 1979); (2) making a threatening

phone call (December 1980); (3) twice pleading guilty to reporting false

bombings (August 1983 and October 1986), and violating the probation order
associated with each conviction; (4) pleading guilty to the misdemeanor of

contributing to the delinquency of a minor in Georgia (March 1986); and (5)

pleading guilty to one count of possession of a firearm by a convicted felon and

one count of carrying a concealed firearm (March 1988). Accorditigetoecord

Striggles was about nineteen years old at the time of her firstifalabing

reporting in August 1983, and tweriyur at the time of her last known

adjudication in March 1988. Certified records indicate that Striggies rights

were restored on April 4, 2088more than six years after she served on the jury

of Boyds 2002 trial. When asked by the trial court how long ago she was

involved with the criminal justice system, Striggles responded that she was a

juvenile. She did not otherwise apprise the court or counsel of her series of

convictions as an adult (beginning in August 1983).

Boyd v. State200 So. 3d 685, 694-95 (Fla. 2019hese facts are not in dispute here.

As to the Petitionés per sestatutory prejudicial argument, the Florida Supreme Court
rejected this argument finding that “we do not think that it is pragmatic to promagatiese
rule that onks status as a convext felon denotes inherent bias against a criminal deféisdant
legal interests.”Boyd 200 So.3d at 697Rather the Florida Suprem€ourt “Held]—as have
many other appellate courts throughout this natitimat a criminal defendant is not entitled to
relief under such atypical circumstances absent a showing, based on leffigilgns evidence,
of actual juror bias against the defendar@oyd 200 So. 3d at 697.

The courtthenrejectedthe Petitionérs bias argument The courtapplied an actual bias

standard to the factsom voir direandthe post-conviction evidentiary hearing atetermined:
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In other words, a perstdisqualification from jury service by statute does not
necessarily implicate a violation of a criminal defentaobnstitutional rights if
that person somehow served as one of said defésdantrs. Thus, the only
relevant issue presently before this Court is whether there is legaligieuiff
evidence that either Juror Striggles or Juror Rebstock was actuakyl l@gainst
Boyd.

Under the “actual bias” standard announced by this Co@arimatelli [v. State 961 So.
2d 312 (Fla. 2007)]:

A juror is competent if he or she “can lay aside any bias or prejudice and
render his [or her] verdict solely upon the evidence presented and the
instructions on the law given to him [or her] by the courtik [v. State)

446 So.2d [1038,] 1041 [(Fla.198. Therefore, actual bias means bias

fact that would prevent service as an impartial juBee United States v.
Wood 299 U.S. 123, 1334, 57 SCt. 177, 81 L.Ed. 78 (1936). . .Under

the actual bias standard, the defendant must demonstrate thatothan
guestion was not impartiahi.e., that the juror was biased against the
defendant, and the evidence of bias must be plain on the face of the record.
See Carratelli [v. State]915 So.2d [1256,] 1260 [(Fla. 4th DCA 2005) ]
(citing Jenkins [v. Stafe 824 So.2d [977,] 982 [ (Fla. 4th DCA 2002)) |;

see also Patton v. Yoym67 U.S. 1025, 10380, 104 S.Ct. 2885, 81
L.Ed.2d 847 (1984).

Carratelli, 961 So2d at 324.

Here, Boyd has not alleged actual bias, nor has he pointed to any evidence in this
record indicating that Juror Striggles or Juror Rebstock likely did not deliberate
the question of his guilt fairly and impartially. In fact, the record is rephath
evidence demonstrating facts that support the opposite conclusion. For instance,
whenasked during voir dire, Striggles informed the trial court that she wasdreate
fairly by the juvenile system as a juvenile delinquent and that she, as previously
noted, had gotten over whatever negative feelings she may have developed about
that experiene. Striggles also told the prosecutor during voir dire that she did not
have a problem recommending a sentence of death where appropriate because she
expected the State to be fair in the presentation of its case against Boydr, Furth
Striggles was not part of the group of venire members that expressed moral,
religious, or personal beliefs that would have prevented them from returning a
verdict of guilty if the State satisfied its burden of proof. She, however, was pa

of the group that affirmatively agreed with the prosecststatement that the
verdict reached should be one based solely upon the evidence presented, and not
any jurofs personal biases or prejudices. Because this record evidence gives no
indication that either Juror Striggles or Juror Rebstock harbored any biastagai
him, we conclude that Boyd has not shown that he is entitled to a new trial.

Boyd 200 So. 3d at 698.
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C. The Instan8 U.S.C. 8 2254 Petition

In seeking federal habeas relief, the Petitioner arguethh&Elorida Supreme Court has
placed a nearly insurmountable burden on Petitionepastconvictionthat other appellate
jurisdictions do not, specifically that the actual bias must be shown on the faceretdiz...
on the face of the trial record, not the entire trial and postconviction record.” [ECFa¥@31
The Petitioner argues that this heightened burden violates procedural due ptdcess.

Specifically, as to Claim I, the Petitioner alleges thabr Striggles “failed to disclose
critical criminal history information duringoir dire despite being asked to disclose information
regarding involvement with the criminal justice systemltl. The Petitioner argues that
“[blecause the State of Florida extended to Petitioner the statutory rightjuoy free of
convicted felons, the constitutional requirement of notice and opportunity to e dredhe
denial of that statutory right were alsecessarily extendedld. The Petitionerarguesthat
“[jJuror misconduct affected the outcome of Petitioserial and violated his due process right
to a fair and impartial jury.1d. at 3#38. Finally, the Petitioneconcludeghat “[a]ny hearing
probing the honesty and partiality of a juror due to concealment of a matetiatfaial must
necessarily include an opportunity to question the offending juichrat 26.

The State resposdhatthe Florida Supreme Coustruling is ‘in conformity withfederal
precedent thus Defendant has not carried his burden under AEDFECF No. 28 at 39
(emphasis added)The State further asserts that the Florida Supreme 'Gaietision that a
felon having served on a jury was mpetr seunconstitutional Eomports with federal lav1d. at
41 (emphasis added)The State asserts thdlcDonough Power Equip. Corp. v. Greenwood,
464 U.S. 548, 556 (1984), does not apply here because it “applies only in cases where ghe juror

failure to disclose information &g deliberatenot merely a mistakeld. at 42(emphasis added).
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The State contends thatiror Striggleswithholding of her five prior adult felony convictions
and false reporting of juvenile involvement with the criminal justice systama “misstateent
of little significance” and the “[d]efendant has presented nothing to even insinuateetha
misstatement was intentionald. at 44.

In reply, the Petitioner contends that nothing in the record supports a conclusion that
Juror Striggles coulébrget or mistakeher convictions for felony offenses, crimes of dishonesty,
and adjudications of guilty.[ECF No. 34at 9 (emphasis added). The Petitioner points out that
“[iln nearly all of the cases relied upon by the Florida Supreme Court the deferidad the
benefit of evidentiary development during which the offending juror was interviewed and/or
testified at a hearing Id. at 45 (citations omitted). The Petitioner argues that “[nJo such
opportunity has been afforded Mr. Boydid. at 5. Having considered both parties arguments
and with the benefit of review of thentire state court record, the Court concludes that the
Petitioner Bouldbe granted &mited evidentiary hearing.

V. ANALYSIS

A. Federal Constitutional Error

The Court begins its 8254 analysis with a brief clarificatior.o be clear, the Petitioner
is seeking federal habeas relief. Thus, the Coay amly grant relief for violations of the
federal constitution.Here, here are several issues of state law inextricably intertwined within
this claim. Specificallymplicatedis aviolation of a state statute fdraving a convicted felon
serve onthe july and a violation of a state rule of criminal procedure fmrying a post-
convictionevidentiary hearing in state courHowever, it is this Cours limited role toreview

the Petition€is claim for federal constitutional erroee Estelle v. McGuiré02 U.S. 62, 668
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(1991). 1t is not the province of a federal habeas court to reexaminecstatedeterminations
on issues of state lawSee id
However,these two state law issues are relevant to this federal habeas €laenfielony
convictiors which serve as the basis of a statutory violati@ay berelevant because they could
establish, in part, actual bias if they served as a basisviaidacause challenge. The denial of
an evidentiary hearingqh state court may beelevant because thestimony of the juror who
provided false or misleading informatiomay be required in order for the Petitioner to prove his
claim or for the post-conviction court t@onclude whether her answers were the product of
mistake or misunderstanding. Indeedhwiit this testimony, the findings of the state court may
be unreasonableThese state law concerns arevenin the analysis othefederal constitutional
right to a fair trial, one free from a biased or impartial jury, and whereléfendant is afforded
due proces$? But, they do not, standing alone, serve as the basis for federal habeas relief.
Above all, this Court mustletermne whether or not the determination of the Florida
Supreme Court “resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established federal law, as determined by the SupremeCbe United
States,” or “resuied in a decision that was based on an unreasonable determination of the facts in
light of the evidence presented in the state court proceeding.” 28 U.S.C. § 2254&d)(iL.}o,
then the Court may hold an evidentiary hearing to determine if theoRetiis entitled to federal

habeas relief.

2 The Florida Supreme Court summarized the claim as the Petitioner [Edlstvat he is entitled to a
new trial because two jurors failed to disclose information pertinemistdecision to retain them for jury
service, thereby denying him a fair and impartial junBdoyd 200 So 3d at 69294. For exhaustion
purposes, the “legal basis and specific factual foundation” are the same here asheastatetcourts
See Pope v. Sa; Dept of Corr., 680 F.3d 1271, 1286 (11th Cir. 2012).
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B. AEDPA Standard for Evidentiary Hearings

The Courts analysis to determine the Petitidseentitiement to an evidentiary hearing
must begin withCullen v. Pinholster131 S.Ct. 1388, 13981400 (2011). IrCullen, theUnited
States Suprem€ourt held that federal courts must first determine whether a petitioner satisfie
8 2254(d) before they may consider new evidence acquired during a federal hearirefor&éher
the Court must look at the state court redordetermineconsidering only the record before the
state court if the state cours adjudicationcomplies with the AEDPA.It is only if the Court
makes such a determination that an evidentiary hearing can be held in federalft@aumtade
novoreview of the claim, including the newly presented evidence, can be conductéedefal
court must then resolve the claim without the deference AEDPA otherwise s2tjBiaeetti v.
Quarterman 551 U.S. 930, 953-54 (200{®itations omitted)

Cullenexplicitly states that a district court cannot use evidence presented in fzuetal
for the first time in order to make a reasonableness determination on the sttite dmxision
where the state court did not have such evidence befotuilen 131S. Ct. at 1399. If the
facts upon which the state court based its determination are found to be unreasonditl®fin lig
the record evidence, AEDPA deference no longer applies dachavoreview is the applicable
standard. Adkins v. Warden710 F.3d 1241, 1250 (11th Cir. 2013) (citingGahee v. Ala.
Dept of Corr., 560 F.3d 1252, 1266 (11th Cir. 2009)). Should the Petitioner not show that the
state coufs factual determinations were unreasonable; he must show that thés court
interpretation of cledy established federal law resulted in an unreasonable decision in order to

satisfyCullen
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C. ClearlyEstablished &deralLaw Applicable toJuror Service

“[OJur commonlaw heritage, our Constitution, and our experience in applying that
Constitution have committed us irrevocably to the position that the criminal trial pasedih
defined purpose-to provide a fair and reliable determination of guiEstes v. Texas8881 U.S.

532, 565(1965) (Warren, C.J., with whom Douglas and Goldberg, JJ., joined, concurring).
“[T]he right to jury trial guarantees to the criminally accused a fair tgiad Ipanel of impartial,
‘indifferent’ jurors.” Irvin v. Dowd 366 U.S. 717, 722 (1961)[D] ue process alone has long
demanded that, if a jury is to be provided the defendant, regardless of whether the Sixth
Amendment requires it, the jury must stand impartial and indifferent to the ertantanded by

the Sixth Amendmerit.Morgan v. lllinois 504 U.S. 719, 7271992)(citations omitted) “Voir

dire examination serves to protect that right by exposing possible biases, both known and
unknown, on the part of potential jurorséfcDonough Power Equipment Inc. v. Greenwctgh

U.S. 548, 554 (1984). “[T]o obtain a new trial in such a situation, a party must first demonstrate
that a juror failed to answéonestlya material question on voir dire, and then further show that

a correct response would have provided a valid basis for a challengaulsg’ 1d. at 556
(emphasis added).

D. Juror Misconduct

In McDonough a juror failed to respond to a question regarding whether or not “any
members of your immediate family sustained any severe injuryhether it was an accident at
home, or on the farm or at work that resulted in any disability or prolonged pain &hgGf
Id. at 847.After judgment, it was brought to counsehttention that the jurar son had been
injured in the explosion of a truck tireAfter briefing, the District Court granted a motion to

approach the jurorHowever, before the court was maalgare of the contact with the juror, it
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denied the pending motion for new trial such that the substance of the conversidtithe yiror

was never disclosed. On appeal, the Circuit Court decided the issue based on tletioasaife
counsel for each party as to the conversation with the juror. The Circuit Caurteaktghat the

juror answered in good faith but found that good faith is irrelevant to the inquiry because a new
trial is required to rectify the failure to disclose the informatitth.at552. The Supreme Court
reversed.

The Court found that because the juror considered his $ooken leg not an injury that
resulted in disability or prolonged pain and suffetiingt his response given during the voir dire
was “mistaken though honest” as opposed to untruthfiil.at 555. Therefore, the Court held
“that to obtain a new trial in such a situation, a party must first demonstrate thatfaijedoto
answer honestly a material question on voir dire, and then further show that a especise
would have provided a valid basis for a challenge for cause. The motives for aupceali
information may vary, but only those reasons that affect a ginmpartiality can truly be said to
affect the fairness of a trialld. at 556.

This same sindard is applicable to the Petitiorseclaim. A review of the decision of the
Florida Supreme Court shows thatciinsideredthe facts, citedMcDonoughand other lower
federal courts® and acknowledged an actual bias standard as the appropriatgenBoyd200
So. 2d at 698. Wo questiongemain: (1)did the Florida Supreme Coumake reasonable factual
determinationsand (2) did the courtreasonably apply clearly established federal law to those

facts. See28 U.S.C. § 2254 (d)(12].

¥ The phrase “clearly established Federal law, as determined by the Supreref @witnited States”
refers only to the holdings, not dicta, of the Supreme Cbiatvkins v. Aabama 318 F.3d 1302, 1309
(11th Cir.2003) (citation omittedseealso, Williams v. Tayloy 529 U.S. 362, 412 (2000). Decisions of
lower federal courts, however, are instructive to the extent that theyndtrate how those courts applied
Supreme Court holdingSee Hawkins318 F.3d at 1309.
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In affirming the denial ofrelief, the Florida Supreme Coudppliedtwo key factual
findings. First,thatJuror Striggles was a convicted felon. Secdhalthe recordvas “replete”
with evidence supporting the conclusion that Juror Striggles delibeatgdand impartially.
The first finding was reasonable based on the state court record; the second finding is
unreasonable as a factual finding pursuant to 28 U.S.C. § 2254(d)(2).

E. Facual Determinatioa Under 28 U.S.C. § 2254(d)(2)

Habeas corpus relief can only be granted if the state’scagjudication “resulted in a
decision that was based on an unreasonable determination of the fligkd of the evidence
presented in the state court proceeding8 U.S.C. § 2254(d)(Qemphasis added)The Florida
Supreme Coumnade certaifiactualdeterminationgo support its conclusion that Juror Striggles
did not “harbor[] any bias against” the PetitioneBoyd 200 So.3d at 685. The source of
informationidentified by the court as having beesedto make tlesefactualdeterminationsvas
the very limited testimony* given during the voir dire by Juror Striggle$he court found the
record“replete with evidence” demonstrating that she was fair and impartial basedosoledy
answers to the questis posed during voir dir&oyd 200 So.3d at 698. Considering ontiie
record before thetatecourt,this determination wasnreasonabl&’

The record clearly showsnd the parties agrethat Juror Strigglesvas a convicted
felon; indeed, she was convictedfivk feloniesand one misdemeanas an adult Sheomitted

this fact during questioning woir dire. Moreover shevolunteeredhat her involvement in the

1 For the most part, theelevantvoir dire consised of Juror Strigglessimply responding in either the
affirmative or negative to questions posed targergroup of jurorson certaintopics. See[ECF No.30-
5 at 94, 107].

> The postconviction court did not have the benefit of having observed Juror Strigglessess her
credibility during voir dire as two different judges presided over the Petit®irgal andpostconviction
proceedingsThe trial judge was the Honorable Ronald Rothschii@ post-convictionjudge was the
Honorable Andrew L. SiegelCompare Boyd v. Stat@,10 So.2d 167 (Fla. 2005) Boyd v. State200
S0.3d 685 (Fla. 2015).
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criminal justice system was when she was a jiweThis was false.Reasonable juristwould
question her credibility Although bias may not simply be assumed where a juror has been
dishonest, “[a] juror’'s dishonesty is a strong indication of bidsited States v. Carp271 F.3d

962, 967(11th Cir. 2001) (citing United States vPerkins, 748 F.2d1519, 1532(11th Cir.
1984)) The prudenceof using hersworn testimony during voir dire as theole basis or a
factual determination of this magnitudernsubling.

Moreover, he state courts presumed that when Juror Striggles responded during voir dire
that she had some involvement with the criminal justice system as a juvenile that she was
referencinghe adultcriminal convictionsat issuehere Perhaps, these convictions are not what
she was referencing at allSince she was never interviewgwstirial, it is possiblethat she
meant an entirely differerand separateuyenile involvement with the criminal justice system
unknown to the Petitionét More importantly, theelevant factual determination for the Court
pursuant toMicDonoughis not whether Juror Striggles “deliberated the question of guilt fairly
and impatrtially” buwhether she “failed to answer honestly a material question on voir 8ge.”
McDonough 464 U.Sat 554. To be suref Jura Striggles vould have been called to explain
the discrepancypetweenher testimonyduring voir dire and her actual criminal recdhise
relevantquestiongnayhave been answeredo date this informationremainsunknown.

The Petitioner has been sentenced to death by a jury that incldideetiene conviced
felon in direct violation of state layelevant toa cause challenge)The state cours failure to
hold a hearingwherethe Petitionercould question the jurorsleprived hinof the opportunity to
garner the facts necessary to prove dtate post-convictionand federal habeas corpaksim

(relevant to the juros intent when answering questions on voir dird)either thepost-

% |n Florida,information obtained regarding the assessment or treatmefinaérile can bemaintained
asconfidential and exempted from a public records seabglegenerallyFLa. STAT. § 985.04.

23



convictioncourt nor the Florida Supreme Court had the relevant information before them when
they made factual determinations in this caSéting as a federal habeas court, the Court must
take the record as it wdeforethe state court and determine whether the decision of the state
cout was reasonableased solely on the information that the state court was privy to at the time
it rendered its decisionHaving done so, the Court finds the factual determinations of the Florida
Supreme Court to be unreasonable.

The Court understands that the AEDPA unreasonablenadsgh standard to meet

‘If this standard is difficult to meet-and it is—'that is because it was meant to

be! Id., at . 131 S.Ct., at 786. We will not lightly conclude that a State

criminal justice system has experienced tbgtreme malfunctio[n] for which

federal habeas relief is the remedg., at . 131 S.Ct., at 786 (internal
guotation marks omitted)).”

Burt v. Titlow 134 S. Ct. 10, 16 (2013).

Nonetheless, the Court finds thhis is such a case where the state ¢tsuling was $0
lacking in justification that there was an error well understood and comprehencdestingdaw
beyond any possibility fofairmindeddisagreement.Harrington v. Richter 562 U.S. 86, 103
(2011). The Petitioner hasestablisfed] that no fairminded juristwould have reached the
Florida courts conclusion.See Richter562 U.S. at 16203; Holsey v. Warden, Ga. Diagnostic
Prison 694 F.3d 1230, 125%8 (11th Cir. 2012). The Petitioner has safied 28 U.S.C.
§ 2254(d)(2).

F. Application ofClearly Establishetiaw 28 U.S.C. 8§ 2254(d)(1)

Even if the Petitioner had not satisfied (d)(2), habeas corpus relief can be graheed if
state couts adjudication “resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established federal law, as determifed3ypreme Court

of the United States.” While the Court found that factual determination thaat Siiggles was
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a convicted felon to be reasonable, the Court likewise finds that when the state coeditthppl
fact to clearly established federal law, its application was unreasonable.

In Boyd the Florida Supreme Coistopinion is largely a primer droridalaw'’ andthe
law in multiple othejurisdictions(Oregon, Michigart® Washington, Maryland, California, and
federal appellateourts inthe Eleventh Circuit? Eighth Circuit®® D.C. Circuit?* and First
Circuit) regarding the seating of jurors with biaseBoyd 200 So.3d at 69498. While the
opinion cites the clearly established federal lawMmDonough it analyzes the facts of the
Petitioners claimunder the actual bias standard @drratelli v. State 961 So.2d 312 (Fla.
2007). The actual bias standard Garratelli does not comport with the actual bias standard of
McDonoughwhich is why the decision iBoydresulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established federal law.

Clearly established federal law istritbelaw of the lower federal courts. Instead, in the
habeas context, clearly established federal“lafers to the holdings, as opposed to the dicta, of
[the Supreme Coud] decisions as of the time of the relevant state court decidfoiian v.

Head, 268 F.3d 1223, 1241 (11th Cir. 2001) (alteration in original) (qudtiiliams 529 U.S.

" See Lebron v. Staté35 So0.3d 1040 (Fla. 2014{claim of ineffective assistance of counsel not juror
misconduct);Smithers v. Statel8 So0.3d 460 (Fla. 2009)claim of ineffective assistance of counsel not
juror misconduct).

'8 prior to making an actual prejudice determination, the court held an evigldreing where the juror
testified.Michigan v. Miller, 482 Mich. 540 (Mich. 2008).

¥ The trial court conducted an investigation, including the questioning afog jorior to making an
actual bias determinatiobnited States v. Carp271 F.3d 962 (lith Cir. 2001).

% Once a motion for new trial was filed alleging statutory disqualificatif a juror, the District Court
held a hearing at which the juror testifigthited States v. Humphrey@82 F.2d 254 (& Cir. 1992).

%L The Court remanded the matter back to the District Court for an evidentianygheadetermine if the

concealment of the felony conviction resulted in actual Hikdted States v. Bong@77 F.2d 624
(D.D.C. 1992).
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at 362, 120 SCt. 1495). Accordingly, the Coust § 2254(d)(1) analysis is limited to the
holdings of United States Supreme Court precedent prior to the deaidioe Florida Supreme
Courtin Boyd A comparison ofMicDonoughand Carratelli illustrates how the Petitioner
claim resulted in an unreasonable application of clearly established federal law

To establishactual bias the Petitioner must show two thing4) failure to answer a
material question honestly during voir dire a&) a correct response would have provided a
valid basis for challenge for caus&lcDonough 464 U.S.at 555 In McDonough the District
Court held an evidentiary hearing to ascertain whether or not the errorjurdhie answer was
mistaken or deliberateConversely, irCarratelli, a case not about a Sixth Amendment violation
for juror misconduct bufor ineffective assistance of trial coungal failing to preserve ra
objection to the denial of ferause challenges to prospective jurdhg court held thatthe
Petitioner must demonstrate that the juror was not impartial and the evidencé bfasimust
be plain on theface of therecord Id. at 324 (emphasis added).Carratelli expressly
distinguished its holding regarding the actual bias standambst-convictionfrom its prior
holding in Singer v. State109 So.2d 7, 22 (Fla. 1959% which applied an “any reasonable
doubt” about jurdis impartidity standard on direct appeal Although Singer has a factual

scenario more akin to the instant claithe Florida Supreme Court appli€hrratelli to the

*2\We agree that while thgingerstandard may be appropriate for direct appeals, it is not
appropriate as a postconviction standard. Ur@teckland to demonstrate prejudice a
defendant must show that there is a reasonable probatilitysufficient to undermine
confidence in the outcorrtbat, but for counskd unprofessional errors, the result of the
proceeding would have been different. 466 U.S. at 694, 1G4 3052. In the context of

the denial of challenges for cause, such prejudice can be shown only where omasvho
actually biasedagainst the defendant sat as a juror. We therefore hold that where a
postconviction motion alleges that trial counsel was ineffective fangdato raise or
preserve a cause challenge, the defendant must demonstrate that a juror was actuall
biased.

Carratelli v. State 961 So. 2d 312, 324 (Fla. 2007).
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Petitioners case. Applying Carratelli, the court required the Petitioner to show on “the plain
face of the record” that Juror Striggles did not deliberate fairly and impartial

According to clearly established federal lae tPetitioner does not have to show that
Juror Striggles did not deliberate fairly or impartially if he can show trefasled to answer a
material voir dire question honestly and that her response would have been a valid basis for a
cause challengeSee McDonough464 U.S. at 556.Regardless of the applicable actual bias
standargestablishingluror Striggle'sveracity,or lack thereofyas avirtual impossibility absent
a hearing The Petitioner would be able toquire of the jurorand presentany esidence to
support his claim The heightened burderrequiring proof on the plain face of the record,
applied by the Florida Supreme Coig'tmore than simply incorredt is unreasonable. “[T]he
most important point is than unreasonableapplication of federal law is different from an
incorrectapplication of federal law.Williams v. Tayloy 529 U.S. 362, 410 (200(@mphasis in
original).

It was unreasonable for the Florida Supreme Court to &patyatelli to the Petitionés
case. Carratelli “explair[s] the standard that courts should apfly Florida] in deciding
whether a trial counseal failure to preserva challenge to a potential juror constitutes ineffective
assistance of counselCarratelli, 961 So. 2éit 315 Carratelli explicitly states thatthis case
requires us to address only the requirements for establishing prejudiceSinddandon a
postconviction claim that counsel was ineffective for failing to preserveame a cause
challenge before a jury is swotnld. at 327. Carratelli is entirely different standard than
McDonough. It is understandabléhat a court wouldeview an ineffective assistance of counsel
claim based on th&ace of therecord Counselcannot bedeficient for failing to challenger

preserve a challenge to the seating gfiror with information notin the recordat the timethe
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juror served See Strickland v. Washingto#66 U.S. 668 (1984). Howevet,is axiomatic that
juror misconductevelationsthat come to lightafter trial logicaly cannot applya “plain on the

face of the record standardbsent a hearing to determine actual biatticulaty, in this casge

where the only record with relevant informatiaas the trial recordandthere were no juror
interviews conducted after triaGimply, Boydcannotbe reconcild with McDonough

G. Applying the McDonough Standard tioe Petition€is Case

Juror Striggles is a convicted felorSeeBoyd 200 So0.3d at 694. At the time of the
Petitioners trial, a felony conviction disqualifiem persorfrom jury service in FloridaSeeFLA.
STAT. 8§ 40.013. This undoubtedly would serve as “a valid basrsaf@hallenge for cause See
McDonough 464 U.S. at 554It is undisputed that a question about prior felony convictions is
material to jury service and that an honest answer from this juror would have provideslta basi
challenge her for causeJackson v. State of Alabama State Tenure Con#@5 F.3d 1276,
1288 (11th Cir. 2005(citing United States v. Carp&,71 F.3d 962, 967 n.5 (11th C2001) (per
curiam) (A pending or final felony conviction is a valid basis for challenge for cgusd-ere
it is unknown if counsel would have asserted a cause chaffamgethe question is not whether
a cause challengeould have been made but if there wdsaisfor one to have been mad8ee
McDonough 464 U.S. at 544.

Juror Striggles failed to honestly answer a material question on voir hiireat 555.
Whether her answemeredeliberately false asimply mistaken are questisthat have yet to be

answered but the question was material andatisveras given was naaccurate. While the

% At the postconviction evidentiary hearingrial counsel testifiedhat “[m]y position is in general that
people whove had rurns with the law or the prosecutor are not people who | need to worry about
holding a grudge against the defendafECF No.33-14 at 48. However, trial counsel also testified that
had he known that Juror Striggles had not hadchdr rights restoredit would have indicated that he
“ought to do some voir direld. at 47.
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Stateof Floridahasspeculated whyuror Strigglesanswers may have been “merely a mistake”
or “misinformation” or “human error” othe product of &faulty memory”, the Courtcamot
presume to know her intentianfECF No. 28 at 42, 43]lt may be that Jurdstriggles answers
were the product of a mistakather than a purposeful falsehobdt there is nothing in the
recordto indicate that.

When applying thsefacts to clearly established federal law, it was an unreasonable
application to not find that Jor Striggles five felony convictions would serve as the basis for a
cause challenge; one element dileDonoughactual bias analysisFurther, because the court
applied an incorrect bias standard and the juror was never questioned, there hasféeealno
analysis on whether Juror Striggl@saswers during voir dire were dishonest or simply mistaken;
a second element &cDonough

H. 28 U.S.C. § 2254(e)(2)

Further, he record shows thahe Petitionermade a reasonable attempt to pursue an
evidentiary hearing in state court and his request was refused. Furtlreg kearing would
assist in the resolution of his claim, so 8§ 2254(e)(2) does not bar the Court from holding an
evidentiary hearing.See Breedlove v. Moqre79 F.3d 952, 960 (11th Cir. 20QYilliams v.
Taylor, 529 U.S. 420, 430 (2000)RY the terms of its opening clause the statute applies only to
prisoners who hav#ailed to develop the factual basis of a claim in State court prog=stin
Moreover the Court finds that the evidence that was proffered, if tnag,entitle him to relief.

While Court is unable to conclusively find thtae Petitioners entitled to habeas relief until he
proves the allegations in his habeas petition, his contentions are such that he & tenétle
hearing to establish their truttfSee Pope v. Setc Dept. of Corr,, 680 F.3d 1271, 1294 (11th

Cir. 2012) (“However, we do not know the veracity of his claims because Pope has never been
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afforded an opportunity to develop their factual basis in the crucible of an evidentairnghe
nor, just as importantly, has the State had the opportunity to challenge them incesaiaalv
hearing.”).
VI. CONCLUSION

Having foundthe decision of the Florida Supreme Caumteasonable as defined by 28
U.S.C. 82254d), the Court may undertake @e novareview of the claim.See McGahee v. Ala.
Dept of Corr.,, 560 F.3d 1252, 1266 (11th Cir.2009) (“Where we have determined that a state
court decision is an unreasonable application of federal law under 28 U.S.C. 8§ 2254(d), we are
unconstrained by § 225l deference and must undertake a de novo review of the recohd.”).
this stage of the proceedings, the proper remedy for any constitutiorslonainust begin with
the Court holding a federal evidentiary hearin§ee Smith v. Phillipgl55 U.S. 209, 2161982)
(“This Court has long held that the remedy for allegations of juror partial@yhearing in which
the defendant has an opportunity to prove actual bias”).

As the Petitionethasestablished a prima facie casejurfor misconduct, the Court finds
that an evidentiary hearing is necessary in order to conduct an appréfc@atmoughactual
bias analysis See Madison v. Comm., Ala. Depof Corr, 761 F.3d 12401249 (11th Cir.
2014). “In deciding whether to grant an evidentiary hearing, a federal court mugtecons
whether such a hearing could enable an applicant to prove the pstita@mtual allegations,
which, if true, would entitle the applicant to fedelnabeas relief.”"Schriro v. Landrigan 550
U.S. 465, 474 (2007(citations omitted) The Petitoner has establishean entitlement to a
federal evidentiary hearing, as he Is&a®wn that (1) the federal claim was adjudicated on the
merits in state court(2) there is a determination based only on the state court record that the

petitioner has cleared the § 2254(d) hurdle; and (3) the habeas petitioner tried, but wasinot give
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the opportunity to develop the factual bases of the claim in state court within anenghef 28
U.S.C. § 2254(e)(2)SeeMadison 761 F.3d at 1249.

Accordingly, after due consideration, it is

ORDERED AND ADJUDGED that Petitioner,Lucious Boyds Petition for Writ of
Habeas Corpus Pursuant to 28 U.S.@2284[ECF No. 1] is GRANTED, in part, as to his
request for an evidentiary hearing on Claimuror Misconduct(Juror Striggles) A status
conference is scheduled for August 2018,at 1:30 p.m. in Courtroom %1 at the Wilkie D.
Ferguson, Jr. United States Courthouséhe partes should be prepared to discuss available
dates for setting the evidentiary hearing, potential witnesses, and the dérnighe required for
Claim I, Juror MisconductJuror Strigglesjo be heard.

Petitioners Motion to Stay Proceedings [ECF No. 35DENIED.

DONE AND ORDERED in Chambers at Miami, Florigahis 3d day of July, 2018.

o f

DARRIN P. GAYLES
UNITED STATES DISTRICT JUDGE

31



