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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1662555CIV-GAYLES

LUCIOUS BOYD,
Petitioner,

VS.

MARK S. INCH ,!
Secretary, Florida Department of Corrections,

Respondent.

ORDER ON PETITION FOR WRIT OF HABEAS CORPUS

THIS CAUSE came upoRetitionerLucious Boyds Petition for Writ of Habeas Corpus

by a Person in State Custody (“PetitiafBCF No.1]. The Petitioner resides on deatkv at the
Union Correctional Institution in Raiford, Florida, followingsttonviction and death sentence
imposed for the first degree murder, armed kidnapmng sexual battery of Dawnia Dacosta.
Boyd v. State910 So2d 167, 174 (Fla. 2005). Gkugust 29, 2017the State filed its Response

to Petition for Writ of Habeas Corpus.QE No.28]. The Petitioner filed his reply on October 9,
2017 [ECF No.34]. On July 3, 2018, the Court granted a limited evidentiary hearing as to Claim
[, Juror Misconduct (Juror Tonja Striggles). JE No.37]. On September 20, 2018, the Court
held the hearing Following thetranscripion of the testimonyboth parties filed posdtearing

memoranda. [EF Nos48 & 49]. The matter is fully briefed and properly before the CaAifter

1 Julie L. Jones is no longer the Secretary of the Department of Corredddlans S. Inch is now the
proper respondent in this proceeding. Inch should, therefore, “automaticaflybsiituted as a party
under Federal Rule of Civil Procedure 25(d)(1). The Clerk is directed to doukehange the
designation of th®espondent.
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careful review of the record from the state courts and the testimony giveaaSdptember 20,

2018, evidentiary hearing, the Court finds as follows:

l. FACTUAL BACKGROUND

The Florida Supreme Court gave the followregitation of the pertinent facts:

The evidence presented at trial revealed the following facts. In the earjngo

hours of December 5, 1998, Dawnia Dacosta's car ran out of gas while she was on
her way to her home in Deerfield Beach, Florida, from a midnight church service.
She had just exited from Interstate 95 (I-95) onto Hillsboro Beach Boulevard and
pulled onto the shoulder. She then took a red gas can she kept in her car, walked
about a block east to a nearby Texaco gas station, and bought a gallon of gas. At
approximately 2 a.m., during the time she was at the gas station, Dacosta spoke
with two other customers, Lisa Bell and Johnnie Mae Harris. She asked Bell for a
ride back to her car, but Bell had walked to the station and so could not give
Dacosta a ride. Bell and Harris then watched Dacosta speak with a black male in a
van in the station's parking lot. Harris asked the man if he was going to help
Dacosta, and the man nodded, indicating yes. Bell later told the police that the van
she saw was greeniddtue in color, while Harris said that she thought the van was
burgundy. Though somewhat unsure about the van's color, Harris was certain that
she saw the word “Hope” on its side. In a photo lineup and at trial, Harris

identified the man she sawtine van that night as Lucious Boyd.

Boyd spent the evening of December 4 with Geneva Lewis, his girlfriend; at he
mother's home. Boyd left the house around 10 or 11 p.m., and Lewis did not see
him again until the morning of December 5, at around 9 @.i10 Lewis testified

that on December 4 and 5, Boyd was driving a green church van with writing on
its side and that the van belonged to Reverend Frank Lloyd of the Hope Outreach
Ministry Church, for whom Boyd performed occasional maintenance work.

Dacoga's family began searching for her after she did not return home on
December 5. They found her car at a83 exit and began circulating fliers with
Dacosta's photograph, indicating that she was missing, throughout the area. Bell
and Harris saw the fliers, recognized Dacosta as the woman with the gas can at
the Texaco station on December 5, and contacted the police with their
information.

On December 7, Dacosta's body was discovered in an alley behind a warehouse
on 42nd Street in Deerfield Beach. The padcs wrapped in a shower curtain

liner, a brown, flat bed sheet, and a yellow, flat bed sheet. A purple duffel bag and
two large black trash bags covered her head. It was determined that she had been
dead for between thirty-six and seventy-two hours.



At trial, it was stipulated that Dacosta died due to a penetrating head wound and
that the bruising on her head was consistent with but not exclusive to the face
plate of a reciprocating saw. Wounds to her chest, arms, and head were consistent
with but not exclusive to a Torx brand torque screwdriver, and she had defensive
wounds on her arms and hands. There was bruising to her vagina that was
consistent with sexual intercourse, although the medical examiner could not
determine whether the intercourse was eossal or nonconsensual. Dacosta had
thirty-six superficial wounds on her chest, four on the right side of her head, and
twelve on her right hand, some being consistent with defensive wounds and some
being consistent with bite marks. One fatal wound to the head perforated the skull
and penetrated Dacosta's brain.

On March 17, 1999, while Detectives Bukata and Kaminsky of the Broward
County Sheriff's Office were investigating another crime unrelated todDais

death, they saw a green van in the Hope Outreach Ministry Church parking lot.
The van had burgundy writing on it that read “Here's Hope.” Bell would later
identify the church’s van as the same van she had seen on the morning of
December 5 at the Texaco station. The detectives decided to investigate, and their
inquiries as to the owner of the van led them to Reverend Lloyd. When the
detectives questioned Lloyd about the location of the van on the night of
December 4, Lloyd's secretary, who was present at the questioning, rerhatked t
Lucious Boyd had driven the van on that weekend. On December 4, Boyd had
taken Reverend Lloyd to pick up a rental car in the church's green 1994 Ford van.
Reverend Lloyd further testified that he instructed Boyd to take the van back to
the church but that Boyd did not return the van until Monday, December 7.
Reverend Lloyd also stated that when he left the van with Boyd, various tools
owned by the church, including a set of Torx brand screwdrivers and a
reciprocating saw, were in the van, as well as a purple laundry labehzastor

used to deliver his laundry to the cleaners. When Reverend Lloyd returned on
December 15, he discovered that the screwdrivers, the saw, and the laundry bag
were missing.

Boyd was arrested for Dacosta's murder on March 26, 1999. SeminahKeard
from Dacosta's inner thigh matched the DNA profile of Boyd. Tests also did not
eliminate Boyd as a match for a hair found on Dacosta's chest. A DNA profile
consistent with Boyd's was found in material taken from under Dacosta's
fingernails. In addition, fingerprints taken from the trash bag found around the
victim's head matched fingerprints of Boyd's girlfriend, Geneva Lewghar

son, Zeffrey Lewis. Tire marks on a sheet covering the victim's body were
consistent with the tiresn the church varalthough trial expert Terrell Kingery, a
senior crime laboratory analyst for the Orlando Regional Crime Laboyatory
testified that he could not say for certain that the van's tires made the marks
because over 1.5 million tires could have made the tracks on the sheet. Dr. Steven
Rifkin, a private dentist and a forensic odontologist with the Broward County
Medical Examiner's Office, testified that bite marks on Dacosta's arm were,
within a reasonable degree of certainty, made by Boyd's teeth.



On April 1, Detective Bukata obtained a warrant to search the apartment of Boyd
and Lewis, which was a block east of the Texaco station. Detective Bukata
arrived at the apartment and told Lewis to leave with her children for a feswv da

so that the officers could fully search the apartment. The investigatoi$ foun

blood at various locations throughout the apartment. Blood found on the
underside of the carpet and on the armoire matched Dacosta's DNA profile. The
shower curtain rings were unsnapped, and there was no liner to the shower
curtain. Carpet fibers taken from the yellow sheet in which Dacosta'siasly
wrapped matched characteristics of carpet samples taken from Boyd's apartment.

Lewis had previously lived with Boyd at his apartment but had moved out in
Octoberof 1998. While living with Boyd, Lewis had purchased a queen-size bed,
which she left at the apartment when she moved. Lewis and her three children
moved back in with Boyd in February of 1999 and discovered that the bed was no
longer at Boyd's apartment. When she asked about it, Boyd told her that he had
given it away but would get it back. When she inquired about it again, Boyd told
her that she would not want that bed and that he would get her another one. Lewis
also identified the flat bed sheets, one brown and one a “loud yellow,” that were
found around Dacosta's body as similar to ones she had owned while living at
Boyd's apartment but that she no longer knew where they were or if they were at
Boyd's apartment or at her mother's home.

Boyd 910 So. 2d at 174-76.

Il PROCEDURAL HISTORY

A jury convicted Boyd of firstlegree murder, sexual battery, and armed kidnappadhg.
at 177. The trial court subsequently conducted a penalty phase proceeding, during which both
sides presented evidencé&he jury unanimously recommended that Boyd be sentenced to death.
The trial court followed the jury's recommendation and imposed a death sentence, finttling a
weighing two aggravating factors, one statutory mitigating factor, aachbwstatutory mitigatg
factors. State v. BoydNo. 995809 (Fla. 17th Cir. CtOrder filed June 21, 2002) (sentencing
order). The trial court also sentenced Boyd to fifteen yeamsrisonment for the sexual battery

and life imprisonment for the armed kidnapping chardgesdirect appeal, the Petitioner raised



fifteen claims of errof. Boyd 910 So.2d at 177, n.4.Ultimately, the Florida Supreme Court
affirmed the convictions and death senterideat 194. On February 14, 200@fe Petitionefiled

a Motion to Vacateludgment of Conviction and Sentences with Special Request for Leave to
Amend, pursuant to Florida Rule of Criminal Procedure 3.88dyd v. State200 So. 3d 685
(2015). He raised the following claims: (1) denial of access to public rec&psidlation of his
rights of due process and equal protection by failing to apply rule 3.851; (3) counsedfieagive
by failing to adequately conduct voir dire, challenge the admissibility of fierengdence
pursuant td-rye v. United State93 F. 1013 (D.CCir. 1923), and utilize forensic experts; (4)
juror misconduct; (5) denial of adversarial testing during the sentencing pi@isding counsel's
ineffectiveness for failure to move for a mistrial based on inflammatoryrajubjcial comments;
(6) denial of rights undekke v. Oklahoma470 U.S. 68, 105 S. Ct. 1087, 84Hd. 2d 53 (1985);
(7) denial of the right to interview jurors; (8) cumulative error; and (9) the uncoiustdality of
Florida's lethal injection statute and procedure. On May 29, 20®Petitionerfiled an amended
motion to vacate his convictions and sentences, adding claims that newly didcevietence

undermined the reliance of the forensic evidence used to convict and sentence, and tht the S

2The Petitioneclaimedthat (1) the trial court erred in refusing to make an inquiry of jurallsradenying a mistrial
upon hearing testimony that jurors had discussed extrajudiciaiiafmm; (2) the trial court erred in overruling the
defense's request for material withheld in violatio®BEdy v. Maryland 373 U.S. 83, 83 SCt. 1194, 10 LEd. 2d

215 (1963), denying the defense's motion to strike the testimohg Bifgerprint examiner, and not ordering a hearing
in compliance wittRichardson v. Staj®46 So2d 771 (Fla.1971); (3) the State's evidence was insufficient to support
the convictons for sexual battery, firstegree murder, and armed kidnapping; (4) the trial court erred in argrrul
the defense's objection to evidence that Petitionethad received a citation for failure to pay a train fare, and in
overruling the defense's obj®on to the use of the citation in the Petitioserossexamination; (5) the trial court
erred in overruling the objections to the State's eeassnination othe Petitioner; (6) the trial court erred in failing
to consider two experts' reports and testimony #st®etitioner's competency; (7) the trial court erred in not ordering
a competency hearing at sentencing;t(®) Petitioner's waiver of mitigation did not comply wikbon v. Dugger

619 So2d 246 (Fla.1993); (9) the trial court erred imigg great weight to the jury's death penalty recommendation;
(10) the Petitioner's presentation of mitigation was invalid becauselébision of whether to call withesses and
present evidence is for counsel to make; (11) the evidence does not suppi#Ctlaed murder in the course of a
felony aggravating factors, and section 921.141, Florida Statutes (1997), dadewat death sentence when there
is only one aggravating circumstance; (12) the trial court errexerruling the objection to the inodluction of
photographs of the victim during penalty proceedings; (13) the trialt @red in its assessment of mitigating
circumstances; (14he Petitioner's death sentence is not proportionate; and (15) the tridladledrto comply with
Muhammad vState 782 So2d 343 (Fla.2001), in sentencitige Petitioner
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committed aBrady violation. The Pétioner subsequently filed a second amended rule 3.851
motion on March 23, 2012. On June 5, 2012, the circuit court granted an evidentiary hearing on
some ofthe Petitionés claims. On August 28 and 29, 2012, the circuit court held an evidentiary
hearng onthe Petitiones claims of ineffective assistance of counsel for failure to conduct
adequate voir dire concerning juroggior criminal histories, juror misconduct, and ineffective
assistance of penalty phase counsel for failure to move for a mistrial basecanmiatbry and
prejudicial comments.In a sixty-two (62) pageorder, dated January 2, 2013, the circuit court
denied these three claims and summarily detiiedPetitioner's remaining claim$he Petitioner
appealedhe lower court's ordatenyingpost-convictiorrelief to the Florida Supreme Cowahd

also petitiordthe state couffor a writ of habeas corpuwghere he raised two claims of ineffective
assistance of appellate counsédl. at 70608. The denial of thgost-convictionmotion was
affirmed,and the state habeas petition was denigte instant federal petition for writ of habeas
corpus has followed. The f@nerraises five grounds for habeas refief.

[l. APPLICABLE STANDARDS

The Petitioner's habeaorpus petition is governed by the Aftrrorism and Effective
Death Penalty Act of 1996 AEDPA"), Pub. L. 104132, 110 Stat. 1214 (1996) (codified at
various provisions in Title 28 of the U.S. Code), which significantly changed the starmfa
review hat federal courts apply in habeas corpus proceedings. Under AEDPA, if a claim was
adjudicated on the merits in state court, habeas corpus relief can only be gréuetsthife court’s
adjudication “resulted in a decision that was contrary to, or involved an unreasonablatiapplic

of, clearly established federal law, as determined by the Supreme Cdwetlhited States,” or

3 0n April 21, 2017, the Petitioner sought leave to amend his Petition to indistay. Floridg 136 S.
Ct. 616 (2016) claim. [ECF No. 18]. The Court denied the motion finding Betitioner did not timely
raise aHurstclaim nor does he satisfy 28 U.S.C. § 2244(d)(1)(D).” [ECF No. 27] at 13.
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“resulted in a decision that was based on an unreasonable determination oftimelifgtet of the
evidence presented in th&ate court proceeding.” 28 U.S.C. § 2254(df@)) This is an “exacting
standard.”Maharaj v. Sec’y, Dep’t of Corr432 F.3d 1292, 1308 (11th Cir. 2005). Pursuantto 8
2254(d)(1), a state court decision is “contrary to” Supreme Court precedenaifives at a
conclusion opposite to that reached by [the Supreme] Court on a question of law” ooritoonfr
facts that are materially indistinguishable from a relevant Supreme @ecgdent and arrives at
[an] [opposite] result.’'Williams v. Taylors29 U.S. 362, 405 (2000). In other words, the “contrary
to” prong means that “the state court’s decision must be substantially diffienenthe relevant
precedent of [the Supreme] Courtd.

With respect to the “unreasonable application” prong of § 2254(d)(1), which applies when
a state court identifies the correct legal principle but purportedly applieitéctly to the facts
before it, a federal habeas court “should ask whether the ctairt's application of clearly
established federal law was objectively unreasonalsledt 409. See also Wiggins v. Smit89
U.S. 510, 5221 (2003). Significantly, an “objectively unreasonable application of fedevas la
different from an incoect application of federal law.Woodford v. Visciotti537 U.S. 19, 24-25
(2002). An “unreasonable application” can also occur if a state court “unreasoxigilgise or
unreasonably declines to extend, a legal principle from Supreme Court casa t@wtoontext.”
Putman v. Head?68 F.3d 1223, 1241 (11th Cir. 2001).

As noted above, 8§ 2254(d)(2) provides an alternative avenue for relief. Habeas relief may
be granted if the state court's determination of the facts was unreasonableate' A®irts
determination of the facts, however, is entitled to deference” under § 2254(®&§é&)Maharaj,

432 F.3d at 1309. This means that a federal habeas court must presume that findoigsydad f



state court are correct; and, a habeas petitioner mustin@bpresumption by clear and convincing
evidence.See Hunter v. Sec’y, Dep’'t of Cor895 F.3d 1196, 1200 (11th Cir. 2005).

Finally, where a federal court would “deny relief undeleanovoreview standard, relief
must be denied under the much narrower AEDPA standaidfferson v. Fountair382 F.3d
1286, 1295 n.5 (11th Cir. 2004). Even if the Court believed the Florida Supreme Court’s
determinationrwasincorrect, under AEDPA deferenceathsinsufficientto grant habeas relief
the Court must also find that “there is no possibility-fainded jurists could disagree that the state
court’s decision conflicts with [United States Supreme Court] preceddiésrington v. Richter
131 S.Ct. 770, 783 (2011)In other words, as a condition for obtaining habeas corpus relief from
a federal court, a state prisoner must show that the state court’s rullmgaaiin being presented
in federal court waso lacking in justificationthat there wa an error well understood and
comprehended in existing law beyond any possibility fear-minded disagreement. See id.
(emphasis added). Here, the Petitioner has failed to meet this difficult burden.

V. STATUTE OF LIMITATIONS

AEDPA imposed a ongear limitations period for the filing of an application for relief under

§ 2254. Accordingly, 28 U.S.C. § 2244(d) provides:

(1) A l-year period of limitation shall apply to an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of State court. The
limitation period shall run from the latest-of

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date onvhich the impediment to filing an application created by
State action in violation of the Constitution or laws of the United States
is removed, if the applicant was prevented from filing by such State
action;



(C) the date on which the constitutionght asserted was initially
recognized by the Supreme Court, if the right has been newly recognized
by the Supreme Court and made retroactively applicable to cases on
collateral review; or

(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-conviction or
other collateral raew with respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation under this subsection.

In most cases, includintpe present cas#e limitation period begins to run pursuant to
§2244(d)(1)(A). The Eleventh Circuit has decided that the judgment becomes “fitfali thie
meaning of § 2244(d)(1)(A) as follows: (1) “if the prisoner files a timelitipatfor certiorari, the
judgment becomes ‘final’ on the date on which the Supreme Court issues a decision ontshe meri
or denies certiorari, or (2) the judgment becomes ‘final’ on the date on which the d¢fetinee
for filing such a petition expires.Bond v. Moore309 F.3d 770, 7#34 (11th Cir. 2002). The
State has not argued that the petitionneetbarred. SegECF No0.28] at 20. The Court proceeds
to the merits.

V. ANALYSIS

The Petitioner assertsix baes for federal habeas relief: (1) juror misconduct; (2)
ineffective assistance of counsel during the penalty phase and on dpeat; d@)ineffective
assistance of counsel during the voir dire; (4) the state court’'s summary dehial pdst
conviction claims violated due process; (5) ineffective assistance adeldonfailing to challenge

the admissibility of certain inculpatory statements admitted af &al (6) trial court error and

denial of motion for mistrial



A. Claim | : Juror Misconduct

The Petitioner’s first claim for federal habeas relief is that he was derdecad impartial
jury due to juror misconduct. {EB- No.1] & 17. Specifically, the Petitioner alleges that jurors,
Tonja Shalonda Striggles and Kevin James Rebstock “failed to disclosel criticaal history
information duringvoir dire despite being asked to disclose information regarding involvement
with the criminal justice system.Id. Petitioner contends that he was denied a fair and impartial
jury “because not only one juror was statutorily disqualified for service [Riraygles], but a
second juror [Juror Rebstock] concealed material criminal histtty.However, the Petitioner
assertghat“the constitutional right to a fair trial, one free from a biased or impartial jury, is not
the only constitutional right implicated tree” Id. at 23. The Petitioner argues that “[b]ecause the
State of Florida extended to Petitioner the statutory right to a jury free ofctesh¥elons, the
constitutional requirement of notice and opportunity to be heard on the denial of titattaght
were also necessarily extendeld.” Further, the Petitioner contends that the prohibition in Florida
from questioning jurors “creates a violation of due procddsdt 27. Before considering the legal
arguments made lifie parties,ite Court cosidersthe facts as they relate to each juror.

1. Juror Tonja Striggles

On December 3, 2001, jury selection in the case of the State of Florida versus Lucious
Boyd began. [ECF No. 3@]. As part of voir dire, the trial court had each juror complete a
guestionnaire. Question #11 of the court’s questionnaire asked whether a potential juaoiyhad “
friends or family previously involved in the court system.” Jurors who aesWwé&fes” to
Question #11 were questioned directly by the court and counsel. Below are Juroes$triggl
statements regarding her prior involvement in the criminal justice system.

MS. STRIGGLESMy name is Tonja Striggle$-t-r-i-g-g-l-es. | live in Fort
Lauderdale.l don’t know how to answer this. I've been here for about 30

10



somethingyears off and on.in from everywherel! m a militarybrat.| have
no occupation right now. My last job was United States Ainay very
much single. Spouséhave no spouséhave no children. My hoblseare
basketballsinging, playing the piano, going to church and | Igaedening
with my mom. And No to 10ves tol1. No 12. No 13. No 14.
THE COURT: Friends or family that haidvolvement in the system?
MS. STRIGGLES: Me.
THE COURT: How long ago wasaltf?
MS. STRIGGLES1 was a juvenile.
THE COURT:So, your involvement with the systemas as a juvenile?
MS. STRIGGLES: Yes, sir.
THE COURT: Was that here in Broward County?
MS. STRIGGLES: Yes, sir.
THE COURT: At least a piece of
MS. STRIGGLES: Yes.
THE COURT: Do you feel you were treated faitdy the system back then?
MS. STRIGGLES: Yes, sir, guess.
THE COURT: Youre entitled to say no if your feelings are no.
MS. STRIGGLES1 wouldn’'t know back then.guess | was treated fairly.
THE COURT: You got oveit, would that be fair on my part?
MS. STRIGGLES: Yes, sir.
THE COURT:We're glad you are here with ugsday.

[ECF No. 3065 at 2930]. As it turns out, this was not an accurate statement of her involvement

with the criminal justice system and her criminal record in both Florida and Georgia.

a. State Court PostConviction Proceedings
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During the postonviction discovery process in state court, the Petitioner discovered that
Juror Striggleswas convicted twice offalse report of a bombing and subsequentbtated
probation and was charged with possession of a firearm by a convicted felon anaggcarryi
conceled firearm” [ECF No. 3212] at 294 The Petitioner further learned that, “{uing her
statement to police for the second arrest for false repotia@id, Ms. Striggles indicated that she
is suicidal and repeatedly makes sudalse threats in the hope gektting herself killed. She
explained that she thought the police would respond to her phonegzaliiing a bmb, she would
run and the police would shoot her. Thetaesnents raise conoes for her mental stability and
coursel should have baeware of this informatiafi Id. The Petitioner also discovered that Juror
Striggles had beereValuat[edffor competency in 1983; that she was committed to a program for
counseling; . .that she had receivedhaychologicakvaluation for drugs and alcohol and that the
results of thaevaluation indicated a diagnositschizoid personality disorder; and tistiggles
had paid someone to take her GED for her and that she was bordestitedly retarded.” [ECF
No. 33-17]at22.

i Motion to Interview Jurors

Based on this newly discovered information, the Petitioner filed a Motion to knervi
Jurors. SeelECF No. 3223] at 50. Thepost-convictiorcourt heard argument on the motiét.
the hearing, the Petitioner argued tin&t nondisclosure of a felony conviction on the part of Juror
Striggles was “structural error.” [ECF No.-32] at 122. In support of his request to interview
jurors, the Petitioner asserted that, absent a concession from the State as lidith@fvthe

criminal convictions, the Petitioner would need to have Juror Striggles testifgha is, in fact,

4The Florida Supreme Court found that Juror Striggles was conviclied feflonies and one misdemeanor.
See Boyd200 So. 3d at 694. (efasis added).
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the same Tonja Shalonda Striggles who was convicted of the crimes alleged byitibveePet
Counsel for the Petitioner further argued that she would also need to intervie\&tliggles in
order to prove prejudice as to certain of the Petitioner’s other post-convictioms 2lai
Inexplicably, the State countered that counseistharacterized this by representthg
jurors withheld evidence dheir criminalhistories, they did not. If you look at th@nscript, they
did not withhold evidence of theariminal histories’® [ECF No. 3312] at 137. Moreover, the
State argued, this is a legal issue not a factual one and juror intervieves @guired.ld. at 138.
Ultimately, the postonviction court denied the motion on two grounds.
First, the court found that thetitionerfailed to comply with the procedural requirements
of Florida Rule of Criminal Procedure 3.575 which require a motion to interview jurorditecbe
within 10 days after the rendition of the verdicless good cause is shaWfECF No. 3224] at
111 (emphasis added). The court did not make an express finding on whether good cause was
established. Second, the court found that the defendant now knows the subject of the jurors’ non

disclosure as it was obtained through the qgosiviction discovery processiting Johnston v.

5> At the hearing, counsel argued the Petitioner need not prove prejudice as to k#amuse having an
unqualified convicted felon sitting on the jury is “structural error” amdid require a new trial without
hearing. [ECF No. 33-12] at 122.

6 The Petitioner was made aware after the-postwiction court denied the Motion to Interview Jurors that

it had done so without having reviewed the trial record; absetaticexcerpts submitted by the State in
support of their response. [ECF N83-13] at 52. On November 9, 2009, the matter was reassigned from
the trial judge to a new judge. [ECF No.-32] at 196. At the June 5, 2012, hearing on the Petitioner’s
Rule 3.851 motion, the court advised that “I don’t know whether or not | haveeitrjal record]. | just
could tell you for certain | did not read it.” [ECF No.-33] at 52. The Motion to Interview Jurors was
denied on May 30, 2012. [ECF No. 32-24] at 110.

" The Order denying the Motion to Interview Jurors stated “Defendant claahdé¢hlearned about the
issues that subject the legal verdict to challenge during theepogiction investigation. This is indeed
true regarding the criminal history of jurd#riggles and Rebstock.” [ECF No.-23] at 112. This is the
solitary reference to anything resembling “good cause” and it was meniiongmabksing and without
consequence in the Order denying the Motion to Interview Jurors.
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State 63 So. 3d 730 (Fla. 201%)d. at 113. Eventually, the Petitioner’s pasinviction claim of
juror misconduct proceeded to the merits absent any testimony from the jusstsetSeg ECF
No. 33-14]at 1819.

ii. Rule 3.851 Poceedings

In hisinitial Motion to Vacate Conviction and Sentence, the Petitioner’s fourth claim for
relief asserted thdevidence of juror misconduct establishes that the outcome of Mr. Boyd’s trial
was unreliable and violated his due process righettrsibd by a fair and impatrtial jury...” [ECF
No. 3212] at 27. The Petitioner argued that Juror Striggles was a convicted felon who was
“possibly mentally unstable” and the fact that she “lied to remain in the jury padtrsictural,
fundamental errorSuch error requires that Mr. Boyd be granted a new trial as a matter of law.”
Id. at 30.

In response, the State asserted that “[w]hile Striggles did have fedomictions and her
civil rights were not restored until April 4, 2008, after Boyd's December 20@1sglection and
2002 trial, relief is not required as her presence on the jury did not render Bagidisfair.”

[ECF No. 336 at 71]. The State further contended that “Boyd did not and cannot carry his burden
of proving that an ‘actually biased’ juror sat on his juryd. In addition to the substantive
arguments, the State asserted that the claim was procedurally barred because hitasiedoeen

raised on direct appeald. at 73.

8 The claim at issue idohnstonwas ineffective assistance of counsel for failing to sufficiently queation
juror who was arrested during the penalty phase of a capital trial.

9 A postconviction evidentiary hearing was held where the Petitioner’s trial cotewstéled regardig
whether the defense would have challenged the inclusion of jurors had they knawarithmal
backgrounds; however, the jurors at issue here were prohibited fstifgig. [ECF No. 3314] at 19.
Postconviction counsel argued to the court “[t]he difficulty | have is I'verbprohibited from calling the
juror. From making any contact with the juror. And | have no other way toigehtbrmation in.”ld.
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While the parties agreed on little, one item not spdie was the prior felony convictions
of Juror Striggles. The State conceded that Juror Striggles was the sam8tfiggjes convicted
of five felonies in Florida. The State did not concede the authenticity of the Geongiation,
but the post-convictioncourt admitted a certified copy of the Georgia conviction and judgment
over objection.Seg ECF No0.33-14] at 184.

After hearing, the postonviction court denied relief. [ECF No.-B3at 172. The court
first found that this claimvas procedurally barred because “it could have and should have been
raised on [direct] appealltd. However, the court also determined that even if the claim was not
procedurally barred, the Petitioner failed to meetttiheeprongtest ofDe La Rosa vZequeira
659 So. 2d 239 (Fla. 1995) (materiality, concealment, and lack of diligence are ¢hprthmgs a
defendant must satisfy when a juror fails to disclose prior litigation histotg). at 173.
Eventually, the court concluded that the Petitidaged to show that the juror was “actually biased
or prejudiced.ld. at 176. The Petitioner appealed.

iii. Appeal to the Florida Supreme Court

On appeal, the Petitioner first argued that his claim was not proceduraéy J&CF No.
33-17]at 34. Thenthe Petitioner argued that Juror Striggles’ misconduct “waddWb first she
concealed her status as a convicted fekegond,she failed to disclose material facts and
circumstances regarding her convictions, as well as the convictions themsehas wohid
affect her ability to serve on Mr. Boyd’s jury.ld. at 35. The Petitioner asserted that because

Juror Striggles was statutorily prohibited from jury service then tpieg is presumed® Id.

19 The Petitioner argued that “because convicted felons are prohibited frdoegmmsuanto Fla. Stat.

§ 40.103 prejudice is presumed in a criminal case when a juror has failsdlds@ such a conviction
during voir dire” and argued that if mer seviolation occurred then “inherent bias” is presumed. [ECF
No. 33-17] at 36. Howevemireply, the Petitioner also argued “actual bias” as to Juror Striggles. [EC
No. 33-17] at 234-240.
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The Petitioner contended that Juror Striggles’ felony convictions demorestréteherent bias”
which disqualifies jurordd. at 38.

The State responded that this claim is “procedurally barred and alternatelgsagfECF
No. 3317 at 136]. Even if the claimvas not procedurally barred, thea¢ argues that the
Petitioner has failed to show “actual bias” or “materiality” under state ldwat 139. The State
asserts that when considering the materiality prongtiofege prongtest devised by state law, the
Petitioner cannot establish materiality because Juror Strigglesctaviction was in 1989, some
12 years before Boyd's trial, there was no evidence she had legal preblemthen, and she had
served in the U.S. Army.ld. at 143. The Florida Supreme Court affirmed the denial of post
conviction relief.

To begin, the Florida Supreme Court did not address the procedural bar foungdbstihe
conviction court. The opinionwas solely anerits determination See Boyd200 So.3d at 685.
The Florida Supreme Court adopted certain factual findings of the post-conviction court

Juror Striggle'scriminal history consisted of the following incidents: (1) making a

bomb threat and committing extortion (August 1979); (2) making a threatening

phone call (December 1980); (3) twice pleading guilty to reporting false

bombings (August 1983 and October 1986), and violating the probation order

associated with each conviction; (4) pleading guilty to the misdemeanor of

contributing to the delinquency of a minor in Georgia (March 1986); and (5)

pleading guilty to one count of possession of a firearm by a convicted felon and

one count of carrying a concealed firearm (March 1988). According to the record,

Striggles was about nineteen yearsatlthe time of her first falseombing

reporting in August 1983, and twenty-four at the time of her last known

adjudication in March 1988. Certified records indicate that Striggles'rights

were restored on April 4, 2008mere than six years after skerved on the jury

of Boyds 2002 trial. When asked by the trial court how long ago she was

involved with the criminal justice system, Striggles responded that she was a

juvenile. She did not otherwise apprise the court or counsel of her series of

convictions as an adult (beginning in August 1983).

Boyd 200 So. 3&t694-95. These facts are not in dispute here.
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As to the Petitioner'per sestatutory“prejudice” argument, the Florida Supreme Court
rejected this argument finding that “we do not think that it is pragmatic to promulgeteserule
that one’s status as a convicted felon denotes inherent bias against alatgfendant’s legal
interests.” Boyd 200 So0.3d at 697. Rather, the Florida Supreme Cohjeltl]l—as have many
other appellate courts throughout this natidhat a criminal defendant is not entitled to relief
under such atypical circumstances absent a showing, based on leg@ilgrewdi/idence, of actual
juror bias against the defenddntd.

The court then rejected the Petitionanlserentbias argument. The court applied an actual
bias standard to the facts from voir diaed the postonviction evidentiary hearing and
determined:

In other words, a person’s disqualification from jury service by statute does not
necessarily implicate a violation of a criminal defentinbnstitutional rights if
that person somehow served as one of said defendant’s jurors. Thus, the only
relevant isue presently before this Court is whether there is legally sufficient
evidence that either Juror Striggles or Juror Rebstock was actually biasest agai
Boyd.

Under the “actual bias” standard announced by this Co@armatelli [v. State 961 So.
2d 312 (Fla. 2007)]:

A juror is competent if he or she “can lay aside any bias or prejudice and
render his [or her] verdict solely upon the evidence presented and the
instructions on the law given to him [or her] by the colrtsk [v. State]

446 So.2d [1038,] 1041 [(Fla.1984)]. Therefore, actual bias meanmbias-
fact that would prevent service as an impartial jus@e United States v.
Wood 299 U.S. 123, 133-34, 57 S. Ct. 177, 81 L.Ed. 78 (1936).... Under
the actual bias standard, the defendant mestonstrate that the juror in
guestion was not impartial—i.e., that the juror was biased against the
defendant, and the evidence of bias must be plain on the face of the record.
See Carratelli [v. Statg]915 So2d [1256,] 1260 [(Fla.# DCA 2005)]

(citing Jenkins [v. Stafe824 So. 2d [977,] 982 [(FlatiDCA 2002))];see
also Patton v. Youn#67 U.S. 1025, 1038-40, 104 S. Ct. 2885, 81 L.Ed.2d
847 (1984).

Carratelli, 961 So2d at 324.
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Here, Boyd has not alleged actual bias, nor has he pointed to any evidence in this
record indicating that Juror Striggles or Juror Rebstock likely did not deliberate

the question of his guilt fairly and impatrtially. In fact, the record is repléte

evidence demonstrating facts that support the opposite conclusion. For instance,
when asked during voir dire, Striggles informed the trial court that she weedtrea
fairly by the juvenile system as a juvenile delinquent and that she, as previously
noted, had gotten over whatever negative feelings she may have developed about
that experience. Striggles also told the prosecutor during voir dire that she did not
have a problem recommending a sentence of death where appropriate because she
expected the State to be fair in the presentation of its case agayalstHBirther,
Striggles was not part of the group of venire members that expressed moral,
religious, or personal beliefs that would have prevented them from returning a
verdict of guilty if the State satisfied its burden of proof. She, however, was part

of the group that affirmatively agreed with the prosecatstatement that the

verdict reached should be one based solely upon the evidence presented, and not
any jurors personal biases or prejudices. Because this record evidence gives no
indication that gher Juror Striggles or Juror Rebstock harbored any bias against
him, we conclude that Boyd has not shown that he is entitled to a new trial.

Boyd 200 So. 3d at 698.

b. The Instant 28 U.S.C. 8 2254 Petition

In seeking federal habeas relief, the Petitioner argues that the “Florida Suprernbas
placed a nearly insurmountable burden on Petitiongpost-convictionthat other appellate
jurisdictions do not, specifically that the actual bias must be showedace of the record ... on
the face of the trial record, not the entire trial @adt-convictionrecord.” [ECF No. lat 25.
The Petitioner argues that this heightened burden violates procedural due ptdcess.

Specifically, as t&€Claim A(1), thePetitioner alleges that Juror Striggles “failed to disclose
critical criminal history information duringoir dire despite being asked to disclose information
regarding involvement with the criminal justice systeld.”The Petitioner argues that “[b]Jecause
the State of Florida extended to Petitioner the statutory right to a jury foeaatted felons, the
constitutional requirement of notice and opportunity to be heard on the denial of titatgtaght
were also necessarily extendeltl” The Petitioner agrtsthat “[jjJuror misconduct affected the

outcome of Petitioner’s trial and violated his due process right to a fair andiahjpagt” Id. at
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37-38. Finally, the Petitioner concludes that “[a]ny hearing probing the hoaedtgartiality of
a juror due to concealment of a material fact at trial must necessarilgénah opportunity to
guestion the offending jurorld. at 26.

The State responds that the Florida Supreme Court’s ruling cohformity withfederal
precedent thus Defendant has not carried his burden under AEDPA.” [ECF Noat289
(emphasis added). The State further asserts that the Florida Supreme Coigita teat a felon
having served on a jury was n@r seunconstitutional €onports with federal law Id. at 41
(emphasis added). The State asserts fhe@onough Power Equip. Corp. v. Greenwodé4
U.S. 548, 556 (1984), does not apply here because it “applies only in cases where the jurer’s failur
to disclose information wadeliberate not merely a mistakeld. at 42 (emphasis added). The
State contends that Juror Striggles’ withholding of her five prior adult felonyamns and false
reporting of juvenile involvement with the criminal justice system was a “misstaterhbtile
significance” and the “[d]efendant has presented nothing to even insinuate thasstatament
was intentional.’ld. at 44.

In reply, the Petitioner contends that nothing in the record supports a conclusiamahat J
Striggles couldorget or mistakeher convictions for felony offenses, crimes of dishonesty, and
adjudications of guilty. [ECF No. 34t 9 (emphasis added). The Petitioner points out that “[i]n
nearly all of the cases relied upon by the Florida Supreme Court the defenditits banefit of
evidentiary development during which the offending juror was interviewed amdtified at a
hearing.”ld. at 45 (citations omitted). The Petitioner argues that “[n]o such opportunity has been
afforded Mr. Boyd.”ld. at 5.

After consideing both parties arguments and with the benefit of review of the entire state

court record, tis Court fourd that a federal constitutional error had occumed thathe Petitioner
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met the AEDPA standarfbr an evidentiary hearing. Ultimately, the Coaancluded that the
Petitioner should be granted a limited evidentiary hearjB@.F No. 37] at 30. The tianale for
the Court’sgranting the Petitioner an evidentiary heariodpws.

i Analysis of Evidentiary Hearing Eligibility

The Court began its 82254 analysis with a brief clarification. [ECF No. 37] at 17. “To be
clear, the Petitioner is seeking federal habeas relgf.Thus, the Court may only grant relief for
violations of the federal constitution. Here, there are several issud¢at®flav inextricably
intertwined within this claim.Specifically,implicated is a violation of a state statute for having a
convicted felon serve on the jury and a violation of a state rule of criminal prededwulenying
a postconviction evidentiary hearing in state court. However, it is this Court’s linndkedio
review the Petitioner’s claim for federal constitutional er®ee Estelle v. McGuiy&02 U.S. 62,
6768 (1991). 1t is not the province of a federal habeas court to reexaminecstate
determinations on issues of state laidl.

However, theséwo state law issues are relevant to this federal habeas claim. The felony
convictions which serve as the basis of a statutory violation may be relevansdoéuay could
establish, in part, actual bias if they served as a basis for a valid cause challemgenial of an
evidentiary hearing in state court may be relevant because theotegtifrthe juror who provided
false or misleading information may be required in order for the Petitioner to Ipioetaim or
for the postconviction court to conclude whether her answers were the product of mistake or
misunderstanding. Indeed, without this testimony, the findings of the state coprbena

unreasonable. These state law concerns are woven in the analysis of the fedtaticitads
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right to a far trial, one free from a biased or impatrtial jury, and where the defenddirdeal

due process$! But, they do not, standing alone, serve as the basis for federal habeas relief.
Above all, this Court had tdetermine whether or not the determinatif the Florida

Supreme Court “resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established federal law, as determined by the SupremeCbe United

States,” or “resulted in a decision that was baseahomnreasonable determination of the facts in

light of the evidence presented in the state court proceeding.” 28 U.S.C. § 225&)(fL}o,

then the Courtouldhold an evidentiary hearing to determine if the Petitioner is entitled to federal

habeas relief.

ii. AEDPA Standard for Evidentiary Hearings

This Court’s analysis to determine the Petitioner’s entitlement to an evidentiaigdea
began with Cullen v. Pinholsterl31 S.Ct. 1388, 13981400 (2011). IrCullen theUnited States
SupremeCourt feld that federal courts must first determine whether a petitioner satigfies
2254(d) before they may consider new evidence acquired during a federal He&ZihdNo. 37]
at 19. Therefore, the Court must look at the state court record to deteramsglering only the
record before the state couit the state court’s adjudication complies with AEDPIAIs only if
the Court makes such a determination that an evidentiary hearing can be heldahdeuaie.
Then ade novaeview of the claim,ncluding the newly presented evidence, can be conducted. A
“federal court must then resolve the claim without the deference AEDPA athemquires.”

Panetti v. Quartermarg51 U.S. 930, 953-54 (200@®itations omitted)

11 The Florida Supreme Court summarized the claim as the Petitioner “asdbdfdd is entitled to a new
trial because two jurors failed to discloseoimhation pertinent to his decision to retain them for jury service,
thereby denying him a fair and impartial juryBoyd 200 So. 3d at 69384. For exhaustion purposes, the
“legal basis and specific factual foundation” are the same here as was indlw@sits.See Pope v. Sec'y,
Dep'’t of Corr,, 680 F.3d 1271, 1286 (11th Cir. 2012).
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Cullenexplicitly states that district court cannot use evidence presented in federal court
for the first time in order to make a reasonableness determination on the stdtedsmision
where the state court did not have such evidence befaZallien 131 S.Ct. at 1399.If the facts
upon which the state court based its determination are found to be unreasonable in ight of t
record evidence, AEDPA deference no longer applies athe movoreview is the applicable
standard.Adkins v. Warden710 F.3d 1241, 1250 (fCir. 2013) (citingMcGahee v. Ala. Dép
of Corr., 560 F.3d 1252, 1266 (tCir. 2009)). If the Petitioner fails tshow that the state court’s
factual determinations were unreasonagb&must show that the court’s interpretation of clearly
established feder#w resulted in an unreasonable decision in order to s&tidfgn

iii. Clearly Established Federal Law Applicable to Juror Service

“[OJur commonlaw heritage, our Constitution, and our experience in applying that
Constitution have committed us irrevocably to the position that the criminal trial basedih
defined purposeto provide a fair and reliable determination of guiEstes v. Texa881 U.S.

532, 5651965) (Warren, C.J., with whom Douglas and Goldberg, JJ., joined, concurtjiiti)e

right to jury trial guarantees to the criminally accused a fair trial by @&l painimpartial,
‘indifferent’ jurors.” Irvin v. Dowd 366 U.S. 717, 722 (1961)[D] ue process alone has long
demanded that, if a jury is to be provided the defendant, regardless of whether the Sixth
Amendment requires it, the jury must stand impartial and indifferent to the ertantanded by

the Sixth Amendmerit.Morgan v. lllinois 504 U.S. 719, 7271992)(citations omitted).“Voir

dire examination serves to protettat right by exposing possible biases, both known and
unknown, on the part of potential jurorséfcDonough Power Equipment Inc. v. Greenw,otg#

U.S. 548, 554 (1984). “[T]o obtain a new trial in such a situation, a party must first demonstrate

that a juor failed to answenonestlya material question on voir dire, and then further show that a
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correct response would have provided a valid basis for a challergpug®’ 1d. at 556 (emphasis
added).

iv. Juror Misconduct

In McDonough a juror failed to respond to a question regarding whether or not “any
members of your immediate family sustained any severe injury...whetivasian accident at
home, or on the farm or at work that resulted in any disability or prolonged pain &rhgGf
McDonough464 U.S. at 550After judgment, it was brought to counsel’s attention that the juror’s
son had been injured in the explosion of a truck tire. After briefing, the District Canted a
motion to approach the juror. However, before the court was aveale of the contact with the
juror, it denied the pending motion for new trial such that the substance of the convergation wi
the juror was never disclosed. On appeal, the Circuit Court decided the issue based on the
recollections of counsel for eaglarty as to the conversation with the juror. The Circuit Court
assumed that the juror answered in good faith but found that good faith is irrelevant to tlye inquir
because a new trial is required to rectify the failure to disclose the informédi. at552. The
United StateSupreme Court reversed.

The Court found thabecause the juror considered his son’s broken leg not an injury that
resulted in disability or prolonged pain and suffefrihig response given during voir dire was
“mistaken though honest” as opposed to untruthiidl.at 555. Therefore, the Court hettiét to
obtain a new trial in such a situation, a party must first demonstrate that a jlewtdaanswer
honestly a material question on voir dire, and then further show that a correct response weould ha
provided a valid basis for a challenge for cause. The motives for concealing informayioany)
but only those reasons that affect a jlsampartiality can truly be said to affect the fairness of a

trial.” 1d. at 556.

23



This same standard is applicable to the Petitioner’s claim. A review of the dedisien o
Florida Supreme Court shows that it considered the facts, kitBdbnoughand other lower
federal courts? and acknowledged an actual bias standard as the apprapratBee Boyd200
So. 2d at 698. Two questions renstn(1) did the Florida Supreme Court make reasonable factual
determinations and (2) did the court reasonably apply clearly established kadewathose facts.
See28 U.S.C. § 2254 (d)(1().

In affirming the denial of relief, the Florida Supreme Court applied two ketydhc
findings. First, that Juror Striggles was a convicted felon. Seconthéhetcord was “replete”
with evidence supporting the conclusion that Juror Striggles delibefiatbdand impartially.
This Court determined that the first finding was reasonable based on the state@marbut the
second findingvas unreasonable as a factual finding pursuant to 28 U.S.C. § 2254[H(E).
No. 37] at 22.

V. Factual Determinations Under 28 U.S.C. § 2254(d)(2)

Habeas corpus relief can only be granted if the state court’s adjuditasuited in a
decision that was based on an unreasonable determination of tha fighd of the evidence
presented in the state court proceeding8 U.S.C. 8§ 2254(d)(2) (emphasis added). The Florida
Supreme Court made certain factual determinations to support its conclusiamang&tdggles
did not “harbor[] any bias against” the PetitiondBoyd 200 So. 3d at 685. The source of

information identified by the court as having been used to make these factualinkgiens was

12The phrase “clearly established Federal law, as determined by the Supremef @wtnited States”
refers only to the holdings, not dicta, of the Supreme Cddatwkins v. Alabama318 F.3d 1302, 1309
(11th Cir.2003) (citation omitted)seealso Williams v. Tayloy 529 U.S. 362, 412 (2000). Decisions of
lower federal courts, however, are instructive to the extent that theyndgate how those courts applied
Supeme Court holdingsSee Hawkins318 F.3d at 1309.
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the very limited testimony given during the voir dire by Juror Striggles. The Florida Supreme
Court found the record “replete with evidence” dematistg that she was fair and impartial based
solely on her answers to the questions posed during voiBdiye. 200 So. 3d at 698. Considering
only the record before the state couris thourtdetermined that thi§nding was unreasonabté.

The recordtlearly shovedand the parties agreéhat Juror Striggles was a convicted felon;
indeed, she was convicted of five felonies and one misdemeanor as an adult. Sloktloisitict
during questioning in voir dire. Moreover, sh@unteeredhat her invotement in the criminal
justice system was when she was a juvenile. This was false. Reaganatdevould question
her credibility. Athough bias may not simply be assumed where a juror has been dishi@ajest,
juror’s dishonesty is a strong indication of biadriited States v. Carp271 F.3d 962, 96{L1th
Cir. 2001)(citing United States v. étkins, 748 F.2d 1519, 1532 (i1 Cir. 1984)). Once her
undisclosed criminal record was admitted in evidence, the prudence of using her stioonie
during voir dire as theolebasis for a factual determination of this magnitude is troubling.

Moreover, he state courts presumed that when Juror Striggles responded during voir dire
that she had some involvementth the criminal justice system as a juvenile that she was
referencinghe adultcriminal convictions at issue here. Perhaps, these convictions are not what
she was referencing at all. Since she was never intervigegtttial, it is possiblehatshemeant

an entirely different and separate juvemileolvement with the criminal justice system unknown

13 For the most part, theelevantvoir dire consised of Juror Striggles simply responding in either the
affirmative or negative to questions posed targergroup of jurors orcertaintopics. See[ECF No.30-
5] at 94, 107.

1 The post-convictioncourt did not have the benefit of having observed Juror Striggles to dmsess
credibility during voir dire as two different judges presided over théidtedi’s trial andpostconviction
proceedings. Thérial judge was the Honorable Ronald Rothschilte post-convictionjudge was the
Honorable Andrew L. SiegelCompare Boyd v. Stat@10 So.2d 167 (Fla. 2005) Boyd v. State200 So.
3d 685 (Fla. 2015).
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to the Petitionet®* More importantly, the relevant factual determination for the Court pursuant to
McDonoughwas not whether Juror Striggles “deliberated the question of guilt fairly and
impartially” but whether she “failed to answer honestly a material question ordivei” See
McDonough 464 U.S. at 554. To be sure, if Juror Striggles would have been called to explain the
discrepancy between her tiesony during voir dire and her actual criminal record these relevant
guestions may have been answeradhtil the evidentiary hearingranted by this Court, this
informationwasunknown.

The Petitioner has been sentenced to death by a jury that includeetienéveonvicted
felon in direct violation of state law (relevant to a cause challenge). The state €ailure to
hold a hearing, where the Petitioner could question the jurors, deprived him of the opportunity to
garner the facts necesgao prove his state pesbnviction and federal habeas corpus ctaim
(relevant to the juror’s intent when answering questions on voir dire). Neithgogbhesonviction
court nor the Florida Supreme Court had the relevant information before them whenate
factual determinations in this case. Sitting as a federal habeas de@guht must take the record
as it was before the state court and determine whether the decision of tbelstaias reasonable
based solely on the information that gtate court was privy to at the time it rendered its decision.
Having done so, the Courvdndthe factual determinations of the Florida Supreme Court to be
unreasonable. [ECF No. 37] at 24. Clearly, the Court understood that AEDPA unreasonableness
is ahigh standard to meet.

“If this standard is difficult to meet-and it is—"that is because it was meant to

be’ Id., at ——, 131 S. Ct., at 786. We will not lightly conclude that a State’

criminal justice system has experienced teetreme malfunctiolfi for which

federal habeas relief is the remeftlyy, at ——, 131 S. Ct., at 786 (internal
guotation marks omitted)).

15 In Florida,information obtained regarding the assessment or treatmeiwérile can bemaintained
asconfidential and exempted from a public records seabglegenerallyFLa. STAT. § 985.04.
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Burt v. Titlow 134 S. Ct. 10, 16 (2013).

Nonetheless, the Couddndthat this is such a case where the state court’s rulingseas “
lacking in justification that there was an error well understood and comprehendestingdaw
beyond any possibility for fairminded disagreemehtdrrington v. Richter 562 U.S. 86, 103
(2011). The Petitioner establislfed] that no fairminded jurts would have reached the Florida
court’s conclusion.See Richter562 U.S. at 10203; Holsey v. Warden, Ga. Diagnostic Prison
694 F.3d 1230, 12558 (11h Cir. 2012). The Court concluded that thieetitioner satisfied 28
U.S.C. §2254(d)(2). [ECF No. 37] at 24.

Vi. Application of Clearly Established Law 28 U.S.C. § 2254(d)(1)

Even if the Petitioner had not satisfied Section 28%2), habeas corpus relief can be
granted if the state court’s adjudication “resulted in a decision that was gdatrar involved an
unreasonable application of, clearly established federal law, as determifed3ypreme Court
of the United States28 U.S.C. § 2254(d)(1)While the Court found #hfactual determination
that Juror Striggles was a convicted felon to be reasonable, the Court likewvidénit when the
state court applied that fact to clearly established federal law, its appliesggunreasonable.

In Boyd the Florida Supreme Court’s opiniaras largely a primer on Florida l&%and

the law in multiple other jurisdictions (Oregon, Michigdni/Vashington, Maryland, California,

16 See Lebron v. Staté35 So0.3d 1040 (Fla. 2014{claim of ineffective assistance of counsel not juror
misconduct);Smithers v. Statel8 So0.3d 460 (Fla. 2009{claim of ineffective assistance of counsel not
juror misconduct).

17 Prior to making an actual prejudice determination, the court held an evigldw@ingwhere the juror
testified.Michigan v. Miller, 482 Mich. 540 (Mich. 2008).
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and federal appellate courts in the Eleventh Ciruitighth Circuit!® D.C. Circuit?® and First
Circuit) regarding the seating of jurors with biasBsyd 200 So. 3d &9498. While the opinion

cited the clearly established federal lawMEDonough it analyze the facts of the Petitioner’s
claim under the actual bias standardCafratelli v. State 961 So. 2d 312 (Fla. 2007). The actual
bias standard d€arratelli does not comport with the actual bias standaroDonoughwhich

is why the decision iBoydresulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established federal law.

Clearly established federal law is nbetaw of the lower federal courts. Instead, in the
habeas context, clearly established federal“lafers to the holdings, as opposed to the dicta, of
[the Supreme Court’s] decisions as of the time of the relevant state courbrnlédPsitman v.
Head 268 F.3d 1223, 1241 (f1.Cir. 2001) (alteration in original) (quotingilliams, 529 U.S. at
362, 120 SCt. 1495). Accordingly, the Court’s § 2254(d)(1) analysis is limited to the holdings
of United States Supreme Court precedent prior to the decisitve élorida Supreme Court in
Boyd A comparison oMcDonoughandCarratelli illustrates how theenial ofPetitioner’s claim
resulted in an unreasonable application of clearly established federal law.

To establish actual biathe Petitioner must show two things: (1) failure to answer a
material question honestly during voir dire and (2) a correct response would havegeovadiel

basis for challenge for causdicDonough 464 U.S. at 555. IMcDonough the District Court

18 The trial court investigated, including the questioning of a juror, gnomaking an actual bias
determinationUnited States v. Carp&71 F.3d 962 (11th Cir. 2001).

190Oncea motion for new trial was filed alleging statutory disqualification jofar, the District Court held
a hearing at which the juror testifiddnited States v. Humphrey@82 F.2d 254 ¢ Cir. 1992).

20The Court remanded the matter back to theridts€ourt for an evidentiary hearing to determine if the

concealment of the felony conviction resulted in actual hlaged States v. Bong977 F.2d 62403.D.C.
1992).
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held an evidentiary hearing ascertain whether or not the error in the juror's answemistaken

or deliberate Conversely, irCarratelli, a case not about a Sixth Amendment violation for juror
misconduct but fomeffective assistance of trial coungelfailing to preserve an objection to the
denial of forcause challenges to prospective jurors, the court held that the Petitioner must
demonstrate that the juror was not impartial and the evidence of such bias rplash loe the
face of theecord Id. at 324. (emphasis addedTarratelli expressly distinguished its holding
regarding the actual bias standard in grmstviction from its prior holding isinger v. Statel09

So. 2d 7, 22 (Fla. 195%)which applied an “any reasonable doubt” about jsrampartiality
standard on direct appeal. Althou§imgerhas a factual scenario more akin to the instant claim,
the Florida Supreme Court appli€arratelli to the Petitioner's case. Applyir@arratelli, the
court required the Petitioner to show on “filain face of the record” that Juror Striggles did not
deliberate fairly and impatrtially.

According to clearly established federal law, the Petitioner does not hstvevidhat Juror
Striggles did not deliberate fairly or impatrtially if he can show sha failed to answer a material
voir dire question honestly and that her response would have been a valid bastafce a
challenge. See McDonough64 U.S. at 556. Regardless of the applicable actual bias standard,

the Court found thaestablishingJuror Striggles’ veracity, or lack thereof, was a virtual

21We agree that while th8ingerstandard may be appropriate for direct appeals, it is not
appropriate as a postconviction standard. Udieckland to demonstrate prejudice a
defendant must show that there is a reasonable probatriktygufficient to undermine
confidence in the outoee-that, but for counsel's unprofessional errors, the result of the
proceeding would have been different. 466 U.S. at 694, 104 S. Ct. 2052. In the context of
the denial of challenges for cause, such prejudice can be shown only where oneswho w
actually biased against the defendant sat as a juror. We therefore haltdd¢hana
postconviction motion alleges that trial counsel was ineffective for dditimaise or

preserve a cause challenge, the defendant must demonstrate that a juroraligs actu
biased.

Carratelli v. State961 So. 2d 312, 324 (Fla. 2007).
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impossibility absent a hearindg=CF No. 37] at 26. The Petitioneshould be able to inquire of the
juror and presengvidence to support his claim. The heightened burden, requiring proof on the
plain face of the record, applied by the Florida Supreme Court is more than singphgatgit is
unreasonable. “[T]he most important point is taatinreasonablepplication of federal law is
different from anincorrect application of federal law.Williams v. Tayloy 529 U.S. 362, 410
(2000)(emphasis in original)

It was unreasonable for the Florida Supreme Court to dpgiatelli to the Petitioner’s
case.Carratelli “explair{s] the standard that courts should agptyFlorida] in deciding whether
a trial counses failure to preserve a challenge to a potential juror constitutes ineffedistanse
of counsel’ Carratelli, 961 So. 2éht 315 Carratelli explicitly states thatthis case requires us
to address only the regaments for establishing prejudice un@sricklandon apost-conviction
claim that counsel was ineffective for failing to preserve or raise a cautengeabefore a jury is
sworn” Id. at327. Carratelli is entirely different standard thaficDonough. It is understandable
that a court would review an ineffective assistance of counsel claim basedawetb&the record
Counsel cannot be deficient for failing to challenge or preserve a challenge toitige&emjuror
with information notin the record at the time the juror serve&ee Strickland v. Washingtat66
U.S. 668 (1984).1t is axiomatic that juror misconduct revelations that come to &gt trial
logically cannot apply a “plain on the face of the record standard” absentimgheadetermine
actual bias.In this case, the only record with relevant information was the trial record and there
were no juror interviews conducted after trialimly, the Court found thaBoyd cannot be

reconciled withtMcDonough [ECF No. 37] at 28.
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Vii. Applying the McDonough Standard to the Petitioner’'s Case

Juror Striggles is a convicted felorseeBoyd 200 So.3d at 694 At the time of the
Petitioner’s trid a felony conviction disqualified a person from jury service in FlorfsleeFLA.
STAT. § 40.013. This undoubtedly would serve as “a valid basis for a challenge for c8ege.”
McDonough 464 U.S. at 554. “It is undisputed that a question about prior felony convictions is
material to jury service and that an honest answer from this juror would have provideslta basi
challenge her for causélnited States v. Carp&71 F.3d 962, 967 n. 5 (&LCir. 2001) (per
curiam) (A pending or final felony convimon is a valid basis for challenge for catis&é.Jackson
v. Ala State Tenure Conim 405 F.3d 1276, 1288 (1 Cir. 2005). Here, it is unknown if counsel
would have asserted a cause challeidpat the question is not whether a cause challenge would
have been made but if there wasasisfor one to have been mad8ee McDonough64 U.S. at
544,

Juror Striggles failed to honestly answer a material question on voir tireat 555.
Whether her answers were deliberately false or simply mistakequastions that dayet to be
answered While the State of Florida speculated why Juror Striggles’ answers maybleawn
“merely a mistake” or “misinformation” or “human error” or the product of a “faniemory”,
the Court did nopresume to know her intentions. [ECF No] 2842, 43. The Court found that
it may be that Juror Striggles’ answers were the product of a mistake rather phaposeful

falsehood but ther&as nothing in the record to indicate that.

22 At the post-convictionevidentiary hearingdrial counsel testifiedhat “[m]y position is in general that
people who've had rums with the law or the prosecutor are not people who | need to worry about holding
a grudge against the defendant.” [ECF Nael13Bat 48. However, trial counsel also testified that had he
known that Juror Striggles had not had her civil rights redtdt would have indicated that he “ought to

do some voir dire.Td. at 4.
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When applying these facts to clearly established federaltteanCourt concluded that
was an unreasonable application to not find that Juror Striggles’ five fetmwctions would
serve as the basis for a cause challenge; one elemédvitBfanoughectual bias analysis. Further,
because thstatecourt applied an incorrect bias standard and the juror was never questioned, there
hadbeen no factual analysis on whether Juror Striggles’ answers during voiedealishonest
or simply mistaken; a secdrelement oMcDonough Therefore, the Court granted the request
for an evidentiary hearing.

vii. 28 U.S.C. § 225@)(2)

The record shoedthatthe Petitionemade a reasonable attempt to pursue an evidentiary
hearing in state court and his request wassesd. Such a hearing would assist in the resolution of
his claim, so § 225d)(2) dd not bar the Court from holding an evidentiary hearingee
Breedlove v. Moore279 F.3d 952, 960 (11 Cir. 2002) Williams v. Tayloy 529 U.S. 420, 430
(2000) (‘By theterms of its opening clause the statute applies only to prisoners whofdnbace
to develop the factual basis of a claim in State court proceedjngsloreover the Court dund
that the evidence that was proffered, if tngyentitle the Petitioneto relief. While Courtvas
unable to conclusively find thahe Petitionemwas entitled to habeas relief until he prdvbe
allegations in his habeas petitiah,could determine thatis contentions are such that wes
entitled to a hearing to estal their truth. See Pope v. Sec’y, Dep’t of Cor680 F.3d 1271,
1294 (11h Cir. 2012) (“However, we do not know the veracity of his claims because Pope has
never been afforded an opportunity to develop their factual basis in the cruciblevadeamtary
hearing—nor, just as importantly, has the State had the opportunity to challenge them in an

adversarial hearing.”).
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Having foundthe decision of the Florida Supreme Court unreasonable as defined by 28
U.S.C. § 2254(d), the Coumustundertake ae nwo review of the claim.See McGahee v. Ala.
Dept of Corr., 560 F.3d 1252, 1266 1ih Cir. 2009) (“Where we have determined that a state
court decision is an unreasonable application of federal law under 28 U.S.C. 8§ 2254(d), we are
unconstrained by 8§ 22%ldeference and must undertakeéeanovoreview of the record.”).At
this stage of the proceedings, the proper remedy for any constitutional vietasdorthe Court
to first hold anevidentiary hearingSee Smith v. Phillipgl55 U.S. 209215(1982 (“This Court
has long held that the remedy for allegations of juror partiality is a haanmigich the defendant
has an opportunity to prove actual bigas.

As the Petitionerestablished a prima facie casejmfor misconduct, the Coutteld an
evidentiary hearing in order to conduct an approprisiteDonoughactual bias analysis See
Madison v. Comm., Ala. Dep’t of Cari761 F.3d 1240, 1249 1ih Cir. 2014). “In deciding
whether to grant an evidentiary hearing, a federal court must consider vduetha@rhearing could
enable an applicant to prove the petit®factual allegations, which, if true, would entitle the
applicant to federal habeas relieSthriro v. Landrigan 550 U.S. 465, 474 (2007gitations
omitted) The Petitionerestablished an entitlement to a federal evidentiary hearing, as hedshow
that: (1) the federal claim was adjudicated on the merits in state court; €y#Hsex determination
based only on the state court record that the petitioner has cleared the § 2254 (dahdr(8¢
the habeas petitioner tried, but was not given the opportunity to develop the factuaflibses
claim in state court within the meaning of 28 U.S.C. 8§ 2@%2). SeeMadison 761 F.3d at 1249.

C. 82254Evidentiary Hearing

On September 20, 2018 Court held an evidentiary hearing on this limited issue. [ECF

No. 47]. The PetitionecalledJuror Tonja Striggles to testify. The State callrdJames Ongley,
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Esq. (trialpenalty phaseounsel) to testify. The relevant testiméhgf Juror Strigéesduring the
Petitioner’s direct examination &s follows:

Q. Okay. | want to talk a little bit, though, about alsou-were asked as the judge

mentioned, you were asked some questions about your involvement with the Criminal Just
SystemDo you recall that?

A. Not really.

Q. Well, do you recall that — do you have involvement withCriminal Justice System?

A. When | was a kid.

Q. When you say when you were a kid, how old were you?

A. Thefirst time | got in trouble oup until | got introuble the last time?

Q. Well, you can start with the first time.

A. I was a teenager, | think, or maybe not even a teenager.

* % %

Q. How old were you when you went to prison?

A. I don't remerber.

Q. If your court records reflect that that occurred in 1988 after another conviati
carrying a concealed firearm bycanvicted felon and then you were sentenced to 30
months prison, does that sound correct?

A. Okay.

Q. And in 1988 you were 24 years old?

A. Okay.

Q. I mean, | did the math. You were befwhat-s yourbirth date?

A.'64.

Q. So, in 1988, doing the math, you'd bey2ars old?

A. Okay.

Q. And that certainly is not as a juvenile; it's agtivenile conviction?

2 While Juror Striggles was asked a variety of additional questions, theatestnt issue before the
Court, aside from her general demeanor and credibility, was whether witithtiei facts of her criminal
convictions was deliberate rather than mistaks®e McDonough64 U.S. at 555.
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A. But it stood for my juvenile conviction.
Q. I'm sory, say that again.
A. Never mind.

Q. No, I am trying to understand sd know-this is a longime ago but you said it
stemmed from your juvenile conviction?
A. Uh-huh.

Q. Okay.

* % %

Q. Soin 1983 you were 19 years old? Again, doing the math, you were born in 1964
A. Yes.

Q.-- to 1-3, you would have been 19 years old?

A. Yes.

Q. And that would not be considered a juvenile conviction?

A. I went to juvenile court.

[ECF No. 47]at 1516. (emphasis added). As the hearing continued, it became cleartiat Ju
Strigglesconsidered her criminal convictions as a juvenile to be responsive to broader questions
regarding her “involvement in the Criminal Justice System.”

Q. Did that refresh your recollection as to being asked about your involvement in the
Crimind Justice System?
A. Yes.

Q. Did it refresh your recollection as to what your ansmes?
A. The same that | told you.

Q. So what was your answer?

A. As a juvenile

Q. And then do you recall, did the judge also clarify again with you that your involvement
with the Criminal Justice Systewns as a juvenile?

A. Yes.
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Q. Okay.However, you have a conviction in 1983 when you were 19 years old. You also
have a conviction in 1986 and another in 1988. Is there a reason you didn't tell the Court
about the adult convictions?

A. No, probably because | didn't think about it.
Id. at 19.

On crossexamination, Juror Strigglasstified thatshe wasn’t “trying to hide anything
about [her] criminal history.Id. at 33. Rather, after counsel pointed out that no one during the
voir dire made any further inquiries regarding her juvenile convictidnsor Striggles testified
that she was “just answering the questions that [she] was asked” and [shadttang to hide.”
Id. Counsel for the State then asked a serious of questions regarding the sinbkztxites=n her
juvenile and adult convictions.€.. that she was represented by the Public Defender’s Office on
each casand appeared in Broward County courtrohm&gain, Juror Striggles testified that she
believed that “all of this stuff, the criminal history stems from when [she] wageaile.” Id. at
34.

For furtherclarity, the Court directlguestioned Juror Striggles.

THE COURT: | have some questions and ydl will havea chance to follow up, ask
follow-up questions. Ms. Striggles, you said earlier that you didn't meth@n
convictions that happened when you were an adult because you didn't think about it.
What do you mean by that?

THE WITNESS: | wasn'askel anything about it, so | didn't bring it up.

* % %

THE COURT: And just so | am clear, when the judgked-- when-you were asked

either in the questionnaire or by the judge or the attorneys if you had any ties to t
Criminal Justice Systerand you mentioned as a juvenile, | mean, did you understand the
guestion that was being asked?

THE WITNESS: | thought | did.
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THE COURT: What did you understand the question tadkéng you.

THE WITNESS: That if | had any affiliations with tleeiminal system.

THE COURT: So, why didn't you mention the ones teturred after you were a juvenile?
THE WITNESS: No reason. | just didn't.

THE COURT: Were you aware that those were not juverakes, the ones that happened in
your 20s?

THE WITNESS: Now Ido.
THE COURT: Okay. But did you understand that back then?
THE WITNESS: No.

* % %

THE COURT: Did you intentionally lie to the Court mrake any misstatements to the Court
or the attorneys in jurgelection regarding your criminal history?

THE WITNESS No.

THE COURT: Was it your failure to mention the cades occurred after you were a
juvenile, when you were in your 20s, did you mention them becads®-you
misunderstand the question or the fact that you weren'tioeg®? | am stiltrying to
understand why you didn't.

THE WITNESS: | just didn't brig it up.
THE COURT: Okay. You didn't bring it up or the attorneys?

THE WITNESS: Nobody brought it up. | didn't briitgup. They didn't bring it up, so |
didn't say anything aboitt

Id. at 36-40. Itis on this record that the Court must condudeiteovareviewof Claim A(1).

i. Application of McDonough
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Following the evidentiary hearing, the Court allowed both parties to filehsasing
memorandum.The Petitioneasserts that this Court should focus its reviemJaror Striggles’
testimony regarding her prior criminal history while assessing her credifidiBF No. 48 at 3.

The Petitionemlasserts that Juror Striggles’ testimony fails to support “any findimgr ahan her

failure to disclose her extensive criminal history was deliberdte.at 3. The Petitioneargues

that her testimony “at the evidentiary hearing regarding her criminal recardngéeading and
untruthful.” Id. In support of this argumentthe Petitionerites to the fact that Juror Striggles
served time iranadult prison facility and infers that since she was in an adult facility she should
have known that she was not there pursuant to a juvenile conviction; rather, that she must have
known that she was there due to an entirely separate and distinct adult convib&dRetitioner

also contends Juror Strigglesspong that she “just didn’t bring it up” when questioned why she

did not mention headultconvictions duringoir direis proof that she “chose not to” disclogd.

at’7.

The Petitionerfurther argued that he “does not have to show that Striggles did not
deliberate fairly and impartially if he can show she failed to answer a materiibgussnestly
and that her response would have been a valid basis for a cause chalraed” The Petitioner
asserts thaeven if the juror believed that she could be fair despite her felony convjctioas
cannot “conceal material facts” that would disqualify her. He costérat Juror Striggles made
a deliberatenisrepresentation.

The Petitionerchallenges her credibility based on other demographical misstatements
made during voir dire regarding where she grew up and attended sdtoat 13. Theone

consistentargumat throughout he Petitiones memorandum is that Juror Striggles’ lack of
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disclosure of hemdult criminal history and involvement in the criminal justice system was
“deliberate”and resulted in “structural errorld. at 14.

Unsurprisingly, the State has taken a different posftioRirst, it argues that there is no
Supreme Court precedent which requires a jury free of felons, in other wordssthetking to
establish that Juror Strigglaaclusion in the jurywas structural error. [ECF No. #8t2. Second,
the State asserts thihe Petitionehas failed to meet either prongd€éDonoughfailureto answer
honestly a material question on voir dire ancbrrect response would have provided a valid basis
for a challenge for causeFinally, he Statecontends thathe Petitioner hasiot shown “actual
bias.”1d. at 8.

While the Court finds no merit to the State’s first and third argumentbgefudiscussion
is not warranted because the Court concludes that the State is correct in iisnagssrthe
Petitionerhas failed to satisfy the materiality prong MtDonough Failure to satisfy this
threshold issue precludes Section 2f&deral habeas relief.

ii. McDonough Analysis

First, the Courtagainnotes that it is conductingdee novareview of this claim.Seg ECF
No. 37]at 3Q Second, the Court held an evidentiary hearing wherein it could hear the @stness
testimony and observe their demeanor as part of its credibility deteionin&taving done so, the
Court concludes that Jur Striggles did not deliberately or maliciously mislead stegecourt
during voir dire. The Court determines that she answeresinibequestion at issue to the best

of herintellectual abilities antimited understanding of the criminal justice st

24 |n addition to the arguments summarized herein, the State continues tchatghe Petitioner cannot
show bias because there is no evidence that his lawyer would have movea tdustikStriggles even if
he knew then what he knows now. The State further argues that JuroreStaggliously disclosed and
reaffirmed at the hearing that she could be impartial. However, as prgwtaisld by this Court, these
are not the dispositive issues. [ECF No. &{7]1, n.10.
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As Juror Striggledestified, it became clear to the Court that her ansdnisg voir dire
were the product of confusion of her own creation. At times, her testilmefoye tle Court
baffled and lacked a certdiogic but this appeared to be dueattailure to fully comprehend her
own criminal history osimply a failure to comprehend the nature and scope of the questions. In
her testimony, she indicated tishte believedhe disclosure ofher juvenile criminal historyas
responsive to thquestons asked during voir direAs her personainvolvement in the criminal
justice system stemmed from her initial juvenile convictiahe believegroviding that basic
information was responsive to the broader questisiter her initial disclosureandwithout any
follow-up by the State or the defensiee did nooffer further details ofany adult convictions.
According to her, she just didrthink about it. Sed ECF No. 47]at 32 While that may “stretch(]
logic” and indicate “untruthful[ness}b those trained and conversant in ke, to a lay person,
it is certainly plausible It is entirely reasonableof a lay person to think that @ny additional
informationwas mportant or relevantsomeongthe trial judge, the State, or defense coynsel
might have asked her about Moreover, even if she failed to disclose it for another reason, there
has been no evidence presented to show that she did so for a misleading or dplibeose
Without more, he Petitionecannot prevail on his claim of juror misconduct.

In United States v. Perking48 F.2d 1519 (Xt Cir. 184), the Court said it best. “[fg
first prong of theMicDonoughest requires a determination of whetftlbe] juror[‘'s] answers were
honest, that is, whethée was aware of the fact that his answers were .falemphasis added).
Based on this recorthe Couricamot find that Juror Striggles was aware ti&t nondisclosure
of her adult convictionsrhen she did disclose her juvenile convictiogisdered her answer false.
See Dyer v. Caldereri51 F.3d 970 (9th Cid99B) (jurors must answer truthfully but “we must

be tolerant, as jurors may forget incidents long buried in their minds, misunderstantanares
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bend the truth a bit to avoid embarrassmenifi) other wods, an incorrect or inaccurate answer
is not the same a materially false or dishonest ans¥edreas relief is DENIED.

2. Juror Kevin Rebstock

A second juror who provided incomplete or misleading answers during voivasrgevin
James Rebstock.When questioned at voir dire regarding his answers to the court’'s juror
guestionnaire, Juror Rebstock stated:

MR. REBSTOCK : My name is Kevin Rebstock,efs-t-0-c-k--live in
Lauderdale Lakes and I've & in Florida since 1970. I'm origlly from New
York. | work at Plantation Nissan Volvo. I'm antamnobiletechnicianl’'m
single. I have no children. And ninpbbies are maintaining a classic car and
bowling andbicycling.

Yes, | served on a jury once before on a civil trial about five years ago. Number
11is no. Number 12s no. Number 13my sister is a court reporter in the
Jacksonville area. Number 14 is no.

THE COURT: Now;|f | were to advise you theles in civil court are very much
different than the rulesriminal court, will you discount anythingpu remember
from that experience five years ago and use the crimifes that am going to

ask you to employ if you arelected in this case?

MR. REBSTOCK: Yes.

THE COURT: Thank you. We welcome you back.

[ECF No. 305] at 1314. Question #11 of the court’s juror questionnaire asked whétker
potential juror had “any friends or family previously involved in the court systeandr Rebstock
answered fio.” However, in postonviction,the Petitioner discovered thairor Rebstck was
personally involvedvith the criminal justice system

The record also reflects that Juror Rebstock was arrested in Broward County in
November 1991 and charged with misdemeanor solicitation of prostitution;
however, the presiding court withheld adjudication. During voir dire in the

present case, Rebstock reported on the voir dire questionnaire form that he did not
have any family or friends involved in the legal system. He did not report his own
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encounter with law enforcement, and no further iriggiwere made by the trial
judge or counsel for either party concerning Rebstock's answer to this question.

Boyd v. State200 So.3d 685, 695 (Fla. 2015).

The Petitionemprovided the postonviction court with a “purge report from Broward
County Clerk of Court confirming [Juror] Rebstock’s misdemeanor solicitahiarge for which
adjudication was withheld in January 1992CHENo0.1 at 20]. He argues that the material facts
of Juror Rebstock’s “conviction would likewise have provided grounds to challenge Refostock
cause.’ld. at 25, n. 4.

The State contends thahi$ misdemeanor solicitation adjudication was withheld, and
therefore, was not even a conviction. Further, it occurred more than a decadie [Petendant’s
trial. Defendant has preged nothing to suggest that he intentionally misled the court, which is
of particular significance since even a conviction of a misdemeanor is stptatifying under
Florida law” [ECF No. 28] at 44.

The record reflects that Juror Rebstock “was arrestdgfoward County in November
1991 and charged with misdemeanor solicitation of prostitution; however, the presidihg cour
withheld adjudication.”Boyd 200 So. 3d at 695. Unlike Juror Striggles, Juror Rebstock was not
convicted of any crime; iparticular, he was not convicted of a felony. Given critical factual
differences between Juror Striggles and Juror Rebstock, the @buadtdind that the Petitioner
has met the standard for an evidentiary hearing on his claim regarding ébsto¢k. SegECF
No. 37]at 8, n.4 As the Petitioneargued this claim on appeal to the Florida Supreme Cauirt
AEDPA analysis of this claim is duel'he Court findshis claimto be without merit.

While the court conducted the same errone@asratelli andysis for both juror
misconduct claims, th Court did not find thathe Petitionemet the standard for an evidentiary

hearing The Florida Supreme Court wast moareasonable in its assessment thatehlise this
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record evidence gives no indication teaher Juror Striggles or Juror Rebstock harbored any bias
against him, we conclude that Boyd has not shown that he is entitled to a n&\Bayal.200 So.

3d at 698. This finding is one that could be made by the court even thoigiDitsgioughanalysis

was otherwise flawed because there is no evidence to suggest that Juror Rebsdichi®aseid
misdemeanomwould rot have survived a cause challengehereas Juror Striggles’ felony
convictionsprovided a cleastatutory basis to dismiss foruse. ApplyingMcDonoughto the
facts present here, there is nothing to suggest that Juror Rebstock would hadisressed for
cause. “To obtain a new trial based on juror misconduct during voir dire, a party must
“demonstrate that a juror failed tosaver honestly a material question on voir dire ” and “further
show that a correct responsmuld have provided valid basis for a challenge for cause.”
McDonough 464 U.Sat 556 (emphasis added)

B. Claim Il: | neffective Assistance ofcounselfor Failu re to Object

The Petitioner’s second claim for federal habeas relief is that hiandappellate counsel
were ineffective for failing to challengenimproper and prejudicial comment made during the
penalty phase. [EF No.1] at 39. As these two claimsf ineffective assistance of counsat
similar but subject to different standards a habeas review, the Court will consider them
separately.The facts relevartb both claimsare below.

During the State’s crossxamination of th@etitionerat thepenalty phaseg womarin the
audience made an audible outburghi&courtroom

Q: Let’s get to the bottom line, they frame you on that too?

A: Excuse me?

Q: Let’s get to the bottom line, they framed you on the teeth marks then too?

A: That's what?
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Q: They framed you on the teeth marks too?

A: They framed me on the entire case, yes, they did.

Q. Remember when | stood here and said, Mr. Boyd, I'm sorry | have to ask ybis, of

but did you have your own sperm in your mouth when they swabbed your mouth with the
Q-tip and you said no.

A. But they —you're right.

Q. Right. I know I'm right.

A. But they —

Q. Now, you said you'd never do nothing like that —

MR. LASWELL: Objection, your honor. Mr. Boyd has a right to finish his answer.

THE COURT: Mr. Loe, I'm going to give Mr. Boyd —

BY MR. LOE:
Q. I said —
A.

THE COURT: Excuse me, gentlemen. Excuse me. Mr. Boyd, finish your answer and the
Mr. Loe may proceed with his next question.

THE WITNESS: | didn’t have my sperm in my mouth, but my sperm was in this young
lady right here that they took from me in 1998. That's where they got my sperm from, out
of me. That young lady right there. That’s where my sperm came from.

J.M.: You raped me.

THE WITNESS: Yes, sir. Not out of my mouth.

BY MR. LOE:

Q. My question was —

A. Yes, sir.

Q. -- did you have your sperm in your mouth when they swabbed you in 1998, your
answer was no?
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A. No, sir.

Q. That was my question, wasn'’t it? Your answer was no?

A. The answer is no.

[ECF No.1] at 43:43. (emphasis in original). Defense counsel did not object or move for
a mistrial. During postonviction, the Petitioner argued that this failure to act constituted
ineffective assistance of counséhich prejudiced him at the sentencing phasei®tapital trial
The circuit court held an evidentiary hearimg this claim andtrial counsel testified. See[ECF
No. 33-14].

1. Trial Counsel

William Laswell, Esqg. testified that hiead no recollection of the incident but, having
refreshed his memgmwith a review of the transcript, he testified that a strategic reason for not
objecting could be that he “probably didn’t have a chanceCHRo0.33-14] at 79. He explained
that “[w]hen you have an outburst in the courtroom, you can’t jump up ancksaseeme. Wait.
Stop. Or anything. You know. You see what's thetd.” Mr. Laswell testified that he had no
strategic reason for ngeekinga mistrial “[e]xcept that | want to get it behind me as quick as
possible. Let’s just move on. It's been donee Dell has rung. Let’s get past itd.

Co-counselJames Ongley, Esq. likewise testified that he did not “remember the event.”
[ECF No.33-14]at 137. However, once he reviewed the recordsteted that hbad no reason
to refute it. Mr. Ongley offered no specific strategic reason for iigdao object or move for a
mistrial. However, it was his opinion that, perhaps, this outburst would have been a window of
opportunity “to show why the police were out to get Mr. Boyd.”at 138. Further,Mr. Ongley
testified that sometimes letting objectionable facts “pass by” is a strategic delaigou, as an

attorney, make when you determine whether “you want to make an issue of it ¢d.nait.148.
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The circuit court deniegost-convictionrelief and the Florida Supreme Court affirmed.
The court determined that competent, substantial evidence in the record supportecuthe cir
court’s decision that counsel had made a strategic decision “not to raise a ehallgregoutburst
SO as to prevent it from becoming a contentious issue in front of the Boyd v. State200 So.
3d 685, 701 (Fla. 2015). Further, the court found that the Petitioner’'s conduct “invited thelasserte
error” Under Floridalaw, a party who invites error cannot then take advantage of that error on
appeal.ld. at 702. The Petitioner argues that Ferida Supreme Court’s adjudication of this
claims is “based upon both an unreasonable application of clearly established law and an
unreasonable determination of facts in light of the state court reseed8 U.S.C. 82254(d)(1)
and (d)(2)."[ECF No.1] at 46. Applying the clear dictates &trickland the Court disagrees.

a. Strickland v. Washington, 466 U.S. 668 (1984)

There can be no doubt ththe Petitioner’s clan is governed bgtricklandv. Washington
Here, however, his claims are also governed by the deferential standaEi3RA. InStrickland
the United States Suprer@eurt set forth the twprong test that a convicted defendant must meet
to demonstrate that his or her counsel rendered ineffective assistance. defshdant “must
show that counsel’s representation fell below an objective standard of reasesahbleder
prevailing professionalorms.” Strickland 466 U.S. at 688Second, a defendant “must show that
there is a reasonable probability that, but for counsel’s unprofessional errorssiheof the
proceeding would have been different3trickland 466 U.S. at 694. The Court defines a
“reasonable probability” as one “sufficient to undermine confidence in theroett Id. “It is
not enough for the defendant to show that the errors had some conceivable effectubcotine
of the proceeding.ld. at 693.

In Strickland this Court made clear that “the purpose of the effective assistance
guarantee of the Sixth Amendment is not to improve the quality of legal
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representation ... [but] simply to ensure that criminal defendants receive a fa

trial.” 466 U.S., at 689, 104 S.Ct. 2052. Thus, “[tjhe benchmark for judging any

claim of ineffectiveness must be whether counsel’s conduct so undermined the

proper functioning of the adversarial process that the trial cannot be relied on as

having produced a jusesult.”ld., at 686, 104 S.Ct. 2052 (emphasis added). The

Court acknowledged that “[t]here are countless ways to provide effective

assistance in any given case,” and that “[e]ven the best criminal defense attorneys

would not defend a particular cliemt the same wayt., at 689, 104 S.Ct. 2052.

Cullen v. Pinholsterl31 SCt. 1388, 1403 (2011). The Court must considerPetitioner'slaim
with the clearly established federal lanSificklandand its progeny while also applying deference
to the state court’s decisions as required by AEDPA.

The Court has reviewed tlatire recordincluding the penalty phase testimoapd the
testimony given at thetate postonvictionevidentiary hearingWhile the Court does not interpret
trial counsek testimonythe samesthe Florida Supreme Court, it does not change the result here
Thestate court’dinal determination thatial counsel was not ineffective was not an unreasonable

application of clearly established federal law.

b. 8§2254(d)(2)determination

In concluding thatrial counsel made a strategic decision which would preclude a finding
of ineffective assistance of counstile Florida Supreme Court found:

Further, defense counsel testified during the evidentiary hearing that he
immedately perceivedhe outburst incident as an opportunity to exploit this

theory. According to counsel, based on his prior success in obtaining an acquittal
under relatively similar circumstancés believed the incident at issue in this

case presented a rare opportunityallow the jury to connect law enforcement's
prior failures to prosecute Boyd for unrelated sexual battery incidentshaith t
possibility that such failures motivated police to target him in the present sexual
battery case-as opposed to challenging the spectator's outburst in open court and
risking it becoming a feature of the penalty phase. Thus, defense coleas
considered and rejected alternative courses of actioaddition, this decision

was reasonable given that it was maddar spur-of-thenoment circumstances

and based on a past experience that resulted in an outcome favorable to the
defense. We conclude, therefore, that defense counsel did not provide ineffective
assistance by failing to object or move for a mistrial spomse to the asserted
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penalty phase outbur§ee Reynold99 So.3d at 483)cchicone 768 So.2d at
1048.

Boyd 200 So. 3at 701-02(emphasis added). The court made those findings despite the faded
memories of trial counseBoth tial counselestfied that they hado specific recollection of the
outburst; botlrcounselhad to have their recollections refreshed with the trial transampit;both
counselhad toguess or supposghether a strategic decision was made to not objgeg]ECF

No. 33-14] at 77-79, 137-40, & 155-0or example, trial counsel testified

Q. Would that have been any strategy reason whgntiteon for mistrial or
objection was not made?

A. I mean | can think of a reason, but | don't recall the discussion.

Q. Okay. But would that just be a guess at this point on your part?

A. I mean, have- | mean, you are asking mertcall something that occurred
over eleven years ago. Ahdon't have specific recollections of every moment of
the case. | mean, | remember the ebb and flow. The terthiminsere created
during the trial. | remember sometbk defense problems that we were having.
And | somewhat remember that one of dhifficulties that we weréaving was to
allow to get intahe jury that there was a reason for Mr. Boyd to feel that

he was being singled out by the Sheriff 's departmfemd.in my mind |

remember | don't know. And | remember thinking about it, but | don't know if it
wasarticulaed, that this allowed a window of opportunity now to show why the
police were out to get Mr. Boyd.

Q. You are saying that an outburst by a foradkrged rape victim
A. Right.

Q. -- who is not testifying -

MR. SILVERSHEIN: Objection. Leading.

MS. KEFFER just want to summarize what hestsying.

THE COURT: Thas fine. Go ahead.

BY MS. KEFFER:

Q. Who was testifying.

A. Right.

Q. Would have allowed you to get that out?
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A. A trial not just what occurs as piegeaper, and the words that are ir it.
mean, I've had drial where a man was accused of raping his daughter.
Everything was bleak and looking bad. However, whetriittte girl walked in
the room and waved to her father, that was enough and | won the trial.

And so its little things that aren'hithe record. It's those little nuances that you
can takeadvantage of. And for some reason in my mind thatseatething that
the jury could say when the argument \waghg made that this why they are out
for Mr. Boyd.

Q. Do you have a specific recolkmn not making an objection or moving for
mistrial on that ground?

A. You know there was no objection and no mof@nmistrial.

Q. Okay. And the instance that you just said with the father and young daughter
that waved to himthatcertainly was an entimnal occurrence that was favorable
to you?

A. Yes.

[ECF No.33-14]at 138-39. Given theabovetestimony the factual determinations that defense
counsel “immediately perceived the outburst incident as an opportunity to &xftielteved the
incident at issue in this case presented a rare opportunity to allow the jury totcoyireed that
“defense counsel clearly considered and rejected alternative courses of aatgomst’entirely
supported by the recardHowever, theseiridings are not unreasonable based on the record, and
Petitioner has not rebutted them by clear and convincing evidence.

When evaluating whether a state court's decision “was based on an unreasonable
determination of the facts in light of the evidepcesented in the State court
proceeding” under § 2254(d)(2), “[w]e may not characterize ... statg-factual
determinations as unreasonable ‘merely because [we] would have reached a
different conclusion in the first instanceBtumfield v. Cain576 U.S. ——, —

—, 135 S.Ct. 2269, 2277, 192 L.Ed.2d 356 (2015) (second alteration in original)
(quotingWood v. Allen558 U.S. 290, 301, 130 S.Ct. 841, 849, 175 L.Ed.2d 738
(2010)). Section 2254(d)(2), like § 2254(d)(1), requires that federal courts afford
state court factual determinations “substantial deferendelf “[r]leasonable

minds reviewing the record might disagree about” the state court factfinding in
guestion, “on habeas review that does not suffice to supersede” the state court's
factual deternmation.Rice v. Collins546 U.S. 333, 341-42, 126 S.Ct. 969, 976,
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163 L.Ed.2d 824 (2006). We also presume findings of fact made by state courts
are correct, unless a petitioner rebuts that presumption by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). “When considering a determination of a mixed
guestion of law ath fact, such as a claim of ineffective assistance of counsel, the
statutory presumption of correctness applies to only the underlying factual
determinations.Tanzi v. Sec'y, Fla. Dep't of CariZ72 F.3d 644, 651 (11th Cir.
2014).

Daniel v. Comm'r, Ala Bp't of Corr, 822 F.3d 1248, 1259 (11th Cir. 20163 pplying substantial
deferenceo the Florida Supremeddrt’s determination, Petitioner’s claim must faiRetitioner’s
claim also failsunderade novaeview. “Courts can, however, deny writsttdbeas corpus under
8§ 2254 by engaging ide novoreview when it is unclear whether AEDPA deference applies,
because a habeas petitioner will not be entitled to a writ of habeas corpusrifhleisclaim is
rejected orde novareview.See8 2254(a).” Berghuis v. Thompkin$b60 U.S. 370, 390 (2010).

Here, counsel failed to object to an outburst made from the gallery during thiy pbiaske.
In order to show deficient performance, the Petitioner would have to show that “no competent
counsel would have taken the action that his counsel did @@keséndaner v. Seabold35 F.3d
1311, 1323 (11th Ci2013) (quotingChandler v. United State218 F.3d 1305, 1315 & n.16 (11th
Cir. 2000) (en banc)). He has not done so. While the Court is not convinceduhagl made a
conscious decision to not object at the time of the outburst as the stateeteumimedthe Court
cannotfind that no competent counsel would have taken that act@artainly, alawyer could
choose not tobjectand draw attention tine matterinstead simply continue with the testimony
and keep the penalty phase gowighout interruption Mr. Laswell testiied that the statement
was alreadynade and the better courseasto move on from it rather than draw attention toAi.
ressonable lawyer could have pursued thil strategy.

“Strickland demands an‘objective inquiry into the reasonableness of counsel's

performance-an inquiry which asks only whether ‘some reasonable lawyer’ could have pursued
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the challenged course cbnduct. !” Bates v. Sec'y, Florida Dep’t of Coy768 F.3d 1278, 1288
(11th Cir. 2014) Moreover, Mr. Ongley testified that it is the purview of counsel as to wheth
you want to make an issue out of objectionable facts or let them “pass WyF N& 33-14]at
148. The Court does not find thdécisionto be inherentlydeficient. “Judicial scrutiny of
counsel's performance must be highly deferential,” indulging the “strong ps@euanthat
counsel's conduct [fell] within the wide range of readbm@rofessional assistance” and bearing
“in mind that counsel's function ... is to make the adversarial testing process wwlparticular
case.” Strickland 466 U.S. at 689-90.

Having found that counsel’s performance was not deficient, the Coenlt m& make a
determination on the prejudice prongSifickland See Strickland466 U.S. at 697, 104 €1. at
2069. (“[T]here is no reason for a court deciding an ineffective assistancet@lairaddress both
components of the inquiry if the defendant makes an insufficient showing on one.”).
Accordingly, labeas relief iIDENIED as to this issue

2. Appellate Counsel

The Petitioner'ssecond sufzlaim for federal habeas relief that “direct appeal counsel
failed to raise the fundamental errordirect appeal resulting from a highly prejudicial spectator
outburst at trial.” [EEF No.1] at 63. At issue is the same outburst which was the subject of the
previousclaim wherein a womaseated irthe courtroom audience exclaimed that the Petitioner
had“raped” her. SeelECF No.1] at 43. The Petitioner argues that “[h]ad direct appeal counsel
raised a claim alleging that the prejudicial outburst amounted to fundamentaltiegrer,s a
reasonable probability that Mr. Boyd’s argument ‘would have won the day in [2005] on direct

appeal.”ld. at 66.
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The State disagre®gth this assessmenfECF No.28] at 58. The Stateargues that this
claim “would not have been meritorious on direct appeal as the outburst was inviteaSebta
“[d]efendant goadd J.M. into responding, when he twice pointed her out to the jury as the source
of his sperm the police used to plant on DId."at 5859. Further, the State asserts that there was
no fundamental error because there was no misconduct on the partpodgbeutorid. at 59.
Finally, the State concludes with the wietlown principle that “[i]f appellate counsel’s informed
belief is that an issue is not meritorious, he need not raise it on dpp&hkerefore, theState
argues thelenial of relief by tk Florida Supreme Court was not an unreasonable application of
clearly established federal law nor was it an unreasonable determination .ofdaetss7.

In analyzing this claim,hie Florida Supreme Court found that the Petitioner did not
establisithat there was fundamental errdme Petitioner was required, under Florida law, to show
fundamental error because trial counsel did not preserve the issue for appepttdupenalty
phase. SeeBoyd v. State200 So. 3d 685, 708 (Fla. 2015Having established that appellate
counsel would have had to show fundamental eororappealthe court (1) reviewed the
substantive claim(2) foundit meritless, anq3) determined that “[t]he failure to raise meritless
claims does not render appellate counsel’s performance ineffectiveg)cotint did not conduct
a formalStricklandanalysis?®®

To the contrary, Boyd goaded the spectator by partially standing while on the
witness stand and twice pointing at her while insisting she was the source of

2 The court did reference “prejudice” which is the second element of thprtwag Stricklandanalysis;
however, the court’s prejudice analysis was conducted in determininhgextiiddamental error occurred.
“Concerning improper commenmsade in the penalty phase, to be fundamental error the comments ‘must
be so prejudicial as to taint the jury’s recommended senteBogd 200 So. 3d at 708. (internal citations
omitted). This is a different prejudice standard than tlecapplicable here. To establish prejudice at direct
appeal, undeStrickland the Petitioner “must show that there is a reasonable probabilitybtinator
counsel's unprofessional errors, the result of the proceeding would have besndiffA reasonable
probability is a probability sufficient to undermine confidence in the outcome.” 466 U.S. at®@dher
words, but for appellate counsel’s failure to raise this claim of trial en@Retitioner would have prevailed
on direct appeal. To satisfy the prejudpreng, the “likelihood of a different result must be substantial,
not just conceivable Marrington, 131 S. Ct. at 792.
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Boyd'ssemen that law enforcement officers collected in the State's attempt to
convict him of a prior sexual battery charge. The record does not refledte¢hat t
spectator was causing any disruption during the penalty phase proceediadg), or t
observers other than the State or Boyd knew of her presence. In addition, before
the asserted outburst, the jury was twice informed that Boyd was the subject of
prior sexual battery charges. And, although the jury could have easily infeated t
the subject spectator was thléeged victim from at least one of the charges, there
was no reasonable basis upon which to believe that Boyd actually committed the
offense given that the jury was also informed of his acquittals from all prior
charges. In light of these circumstanagBatever prejudice that Boyd may have
suffered as a result of the outburst is self-inflicted. Further, we are nohcedvi

that the jury unanimously recommended the sentence of death only with the
assistance of this particular incident. Accordingly, weydiis claim as
meritlessSee Schoenwettet6 So.3d at 56Rutherford v. Moorg774 So.2d

637, 644 (Fla.2000) (“The failure to raise meritless claims does not render
appellate counsel's performance ineffective.”).

Id. at 708. Herg the opinionalludesto butwithout explicitly findingcounsel's performance was
not deficient the first prong of anystricklandanalysis It determined that the failure to raise a
meritless claim does not constitute ineffective assistaheehallmark of any defientappellate
performance. It is axiomatic that counsel cannot be deficient for raising ameritorious
objection.Owen v. Sec’y for Dep’t of Cors68 F.3d 894, 915 (11th Cir. 2009). As the underlying
claim lacks merit, [] counsel cannot be defititar failing to raise it.

In assessing an appellate attorney’s performance, we are mindful th&txtine

Amendment does not require appellate advocates to raise evefyvobrus

issue.”ld. at 1130-31. Rather, an effective attorney will weed out weaker

arguments, even though they may have m8ee idat 1131. In order to establish

prejudice, we must first review the merits of the omitted cl&ee idat 1132.

Counsel’s performance witle deemed prejudicial if we find that “the neglected

claim would have a reasonable probability of success on apjzkal.”
Philmore v. McNejl575 F.3d 1251, 1264-65 (11th Cir. 2009).

Moreover when the state courts have already answered the question of how an issue would

have been resolved under that state’s law had appellate counsel done what the @ettiesdre

should have done, “federal habeas courts should not sge@sd-them on such matters” because
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“it is a fundamental principle that stateurts are the final arbiters of state lawZallahan v.
Campbel] 427 F.3d 897, 932 (11th Cir. 20Qguotation marks omitted). “A state’s interpretation

of its own laws or rules provides no basis for federal habeas corpus reliefneigeiestion of a
constitutional nature is involvedMcCullough v. Singletary967 F.2d 530, 535 (11th Cit992);

Hunt v. Tucker93 F.3d 735, 737 (11th Cit996) (federal courts entertaining petitions for writs

of habeas corpus must follow the state court’s interpretation of a state law alesastitutional
violation). Given that the court reviewed the facts and made a legal determinatioanpios
state law(i.e.: preservation of argument for appeal and invited error), the remaining task for the
Courtis toreviewthe factual findings which served the basis of the Florida Supreme Court’s legal
determination for reasonableness. If the factual findings were redsotienthe Petitioneiis

not entitled to federal habeas relief.

In denying the claim, the state cbfound that the claim would not have had success on
appeal becausdl) the Petitioner invited the erro(2) the spectator was not causing any
disruptions (3) the jury had been unaware of her presence(4ritdat before the outburst the jury
had twie been informed that the Petitioner was the subject of sexual battery invessigatie
record supports these findings. While the penalty phase transcript does nae itidipaysical
movements ofhe Petitioner or the spectator during the outburst in the courtroom, the Stade call
Ms. Daphne Bowe (the victim’s mother and daily observer during the trial) tify tespost
conviction regarding what she observed on the day at issue. [EG33Nd]at 16668. In order
for the Petitionetto be granted federal habeas relief, he must show that these findings$ of fac
resulted in a decision that was based on an unreasonable determination of the fduttsfiithkgy

evidence presented in the state cputeeding and must rebut, by clear and convincing evidence,
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the presumption of correctness given to the state court’s factual findBeg28 U.S.C. 88
2254(d)(2) & (e)(1). He has not done ddabeas relief is DENIERS to this issue

C. Claim Ill: Ineffective Assistance of Counsel for Failure to Conduct Adequate Voir
Dire

The Petitioner’s third claim for federal habeas relief is tihalt counsel failed to “conduct
the most rudimentary inquiry of potential jurors to inquire further into their statsrhe[ECF
No. 1] at 80. The Petitioner asserts that “[d]efense counsel’s comments, conduct, lanel tfai
engage in any meaningful questioning and discourse with the prospective jurors wdy pate
unreasonable.id. at 78. Specifically, the Petitioneargues that his trial counsel should have
conducted questioning of Juror Striggles “following vague and questionablerarmsgarding her
prior criminal history’ Id. at 80. Had counsel done so, the additional voir dire would have
“revealed grounds fastatutory disqualificatiorpursuant to Florida law that would have required
the trial court tosua sponteéemove Striggles from service.’ld. at 79. The Petitioner contends
that he was prejudiced by Juror Striggles’ presence on the jury because hethfulnind
abbreviated responses do not provide confidence that she could bédfaat91. The Petitioner
further asserts that “[w]hile juror dishonesty is not by itself sufficient to demdastias, it is
often a powerful indicator that it existdd. at 92. The Petitioner alsaontends thathe Florida
Supreme Court’s finding that he “gave informed consent to his defense team’s|‘tnalral
strategy’ is incorrect and not supported by the recadd 4t 95.

The Stateaespondghat trial comsel had multiple decades of experience selecting juries
and they determined that “jurors who had prior difficulties with the criminsicpisystem are
more favorable to the defense than to the stateCF[Ro0.28] at 39. Further, the State asserts

tha the Petitioner has not pointed to dnyited States Supreme Court cad&t hold that counsel
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may not rely on prior questioning by the state or court nor any case which inditattes
abbreviatedioir dire strategy is disfavored.1d. at 41.
The Horida Supreme Court found as follows:

Boyd first claims that defense courisdhilure during voir dire to question Juror
Striggles more in depth about information she revealed concerning her juvenile
delinquency record prejudicially denied him the opportunity to discover
information material to excusing Striggles from jury service. Howeverd Bag

not proffered any additional questions that defense counsel should have asked
Striggles during voir dire that would have elicited the rammplainedof

information from herSee Green v. Stat®@75 So.2d 1090, 1105 (Fla. 2008)
(“Second, Parker did not render ineffective assistance in failing to asksGuil

more questions, because an allegation that there would have been a basis for a for
cause challenge if counsel had followed up during voir dire with more specific
guestiors is speculative.” (citingohnson v. Staj®03 So.2d 888, 896 (Fla.2005);
Reaves v. Stat826 So.2d 932, 939 (Fla. 2002))). Nevertheless, as discussed
above, the record in this case does not show that Striggles harbored any bias
against Boyd, and thus, it is not reasonable to conclude that she rendered her
duties in any manner other than fairly and impartid@kge Carratelli961 So.2d

at 324. The record also reflects that Boyd participated in the jury selection
process, agreed to an abbreviated voir dire, and did not object to seating Striggles
as a juror because he gave informed consent to his defense teamall trial
strategy. This belies Bojglcontention that he was prejudiced by Striggles’
presence on his juraee Gamble v. Stat®77 So.2d 706, 714 (Fla.2004) ( “[l]f

the defendant consents to counsstrategy, there is no merit to a claim of
ineffective assistance of counsel.”). Therefore, Boyd has failed to thtadw
counsel’s declination to ask Striggles more specific voir dire questions about her
criminal record affected the fairness and reliability of the trial proceediuuds s

that our confidence in the outcome is undermirgse Longl118 So.3d at 805.
Accordingly, we deny Boyd any relief as to this subclaim.

Boyd v. State200 So. 3d 685, 69900 (Fla. 2015) Here, the state court denied the claim based

on the prejudice prong &trickland?® In doing so, it considered the facts in the record and then

% The state court did not address the deficiency prong in anyiaiat@y; however, this does not affect
the Court’s conclusion orr@asonableness analysis. The court did not need to reach a determindimsn on t
performance prong in order to deny habeas relgge McClain v. Hall552 F.3d 1245, 1251 (11th Cir.
2008) (“We may decline to decide whether the performance of counsel was défiasierare convinced

that [the petitioner] was not prejudiced.”). In fact, the Supreme Court hies ctear that “[t]he object of

an ineffeciveness claim is not to grade counsel’'s performance” and therefdiré,iyieasier to dispose of

an ineffectiveness claim on the ground of lack of sufficient prejudiceshvwilae expect will often be so,
that course should be followedtrickland 466 U.S. at 697.
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applied the law that the Petitioner must show that counsel’s alleged defigienld/have had to
have “affected the fairness and reliability of the trial proceedings suchuhaonfidence in the
outcome is underminedld. at 700. This is a reasonable application of clearly established federal
law to the facts in the recordn order to establisi®tricklandprejudice, the defendant must show
that there is a reasonable probability that, but for counsel’s unprofessiamgj #re result of the
proceeding would have been differentd. at 694. The Court defines a “reasonable vty
as one “sufficient to undermine confidence in the outconhe.” And “[i]t is not enough for the
defendant to show that the errors had some conceivable effect on the outcome of thengrbceedi
Id. at 693.

The Court reviews the Petitioner’s claim applying the clearly establishedafdar of
Stricklandand its progeny while also giving deference to the state court’s decisicasd by
the AEDPA. The Petitioner did not show, either in the state courts or here, that the complained of
juror was biased against hintHe has offered neupport for his claim other than the undisputed
fact that the juror at issue was, indga@onvicted felort’ The Petitioner has failed to show that
the juror’s presence dhe jury resulted in a conviction and death sentence that otherwise would
have been not guilty. Without more, the Court is unable to find that the state courtisrdecis
failed to meet the standards set by the AEDPA. In other words, as a coratitiateining habeas
corpus relief from a federal court, a state prisoner must show that the stdte reding on the
claim being presented in federal court wadacking in justificatiorthat there was an error well

understood and comprehended in existing law beyond any possibility for fairminded disagree

27 As stated in Claim I(A) above, the Petitioner requested but was dériegportunity to interview Juror
Striggles or call her to testify at the evidentiary hearifigwever, the Petitioner was allowed to call his
two attorneys who are the subject of this claim to testify during the hearihgoalld have presented and
admitted evidence through ther8ee[ECF No. 3312] at 11839.
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See Harrington v. Richted,31 S.Ct. 770, 783 (2011jemphasis added). He has not done so.
Habeas relief iDENIED as to this claim

D. Claim IV: Due Process Violation for Summary Denial oPostConviction Claims

The Petitioner’s fourth claim for federal habeas relief is that the “Florigeege Court’s
summary denial of several of Petitioner’s claims was an unconstitutional ailatiarsof its laws
that denied him a full and fair hearing post-convictior’ [ECF No. 1] at 98. The Petitioner
further argues that “[b]ecause the records and files did not conclusivaly Rstitioner’s claims,
Florida law provided that he was entitled to an evidentiary heailithgat 99. The Petitionerlso
seeks relief for l& counsel’s: (a) failure to adequately conduct voir dire regarding jurors’ personal
knowledge of the case, (b) failure to challenge admissibility of evidencegmir®Frye, and(c)
failure to utilize forensic expertsThe Petitioner seeks a “full anaif hearing on higost-
convictionclaims for relief.”ld. at 141.

Review of the record shows the actual substance of Petitioner’s federal habeas claim
is far from clear. First, he argues that “the state court’s denial of that oppofewndentiay
development] amounted to a denial of due process.” [ECF No. 1] at 98. The underhyibg$ega
for this argument is a Florida Rule of Criminal Procedure and case lawthieoRiorida Supreme
Court. See idat 98100. Yet, the Petitioner also assehiat the Florida Supreme Court’'s merits
determination of the claims that were summarily denied without hearing was a@asamable
determination of facts based on the state court rec&ee id at 107, 12324. This 82254
argument, however, is buttressed by his original assertion that thess oégjuired evidentiary
development so that the Petitioner “could have established entitlement to ridieaf’ 109. In
essence, the Petitioner argues that the state court’s factual findings arenatskabecause had

he been able to prove the facts he alleged, he would have been entitled tdHaleiver, he
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Florida Supreme Court’s opinion indicdtthat no further facts need to be proved begaaven
if the Petitioner provethe facts as allegetie would not be entitled to relief.

The State argues that even though the Petitioner did not receive an evidentiagy drea
his claims, the state court conducted a review of those claims and, therefofRAAEE2rence is
due under §2254(d)(1UECF No.28] at 60. The States then argues the menislack thereofof
each underlyingub<laim. Id. at 6377. The State does not address the cognizability and this
Court’s jurisdiction to grant habe relief on a claim for a state court’s failure to conduct an
evidentiary hearing.

To begin, if the Petitionas arguing a freestanding claim for federal habeas relief based on
the denial of an evidentiary hearing in state court, it is not cognizat@é®hAnderson v. Sec'y,
Dep't of Corr, 462 F.3d 1319 (11th Cir. 2008)t(is beyond debate that Petitioner is not entitled
to relief on these grounds. We have held the state court’s failure to hold an exydsediang on
a petitioner’s 3.850 motiois not a basis for federal habeas reljefciting Spradley v. Dugger,
825 F.2d 1566, 1568 (11 Cir. 1987); see Carroll v. Seg, Dept of Corr,, 574 F.3d 1354, 1365
(11th Cir. 2009), cert. denied, 130 S. Ct. 500 (2009).

At the conclusion of eackub<laim for federal habeas reliéfi the instant petitionthe

Petitionerdoes notarge the substace of theclaim. Rather, he arguedout the Florida Supreme

28 For reasons not clear to the Court, the Petitioner Sii@ey v. Sec’y, Dep’'t of Cor2008 WL2385488
(M.D. Fla. 2008). [ECF No. 1] at 98, 111, & 148taleyclearly articulates why this claim must be denied.
“Federal courts have jurisdiction to entertain petitions for tmbelef only from persons who are “in
custody in violation of the Constitution or laws or treaties of theddrtates.” 28 U.S.C. § 2254(a). Claims
which are not based upon a violation of the United States Constitution are not cagimzapktition for
writ of habeas corpus filed pursuant to 28 U.S.C. § 225Bg}lay v. Florida, 463 U.S. 939 (1983)eg
also Wainwright v. Goodel64 U.S. 78 (1983Engle v. Isaac456 U.S. 107, 119 (1982). Staley's claim of
error in the postconviction proceeding fails to raise a claim ofrd&denstitutional magnitude which is
cognizdle in a § 2254 petitiorBee Spradley v. Dugge825 F.2d 1566, 1568 (11th Cir. 1987) (“Neither
the state court's failure to hold a hearing on petitioner's 3.850rmmmutioits failure to attach the relevant
portions of the record in any way undermines hlidity of petitioner'sonviction”).”
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Court’s failure to provide evidentiary development of his clairhe Petitioner seeks refim the
form of a reversal of the “summary denial of these claims” and a “full and fair heerinigpost-
convictionclaims for relief.”1d. at 141. While the Courtfinds the Petitioner’s federal habeas
claim, in sum and substand®, be that thestate court erred whenderied him anevidentiary
hearing as opposed tosubstantive clainof ineffective assistance of couns#ie Court also
acknowledges that it may be inarticulate drafting on the part of the Petitubmer cause the
Courtto reah this conclusion. Therefore, the Court will consider the merits of the underlying
ineffective assistance of counsel stibimsregardless of any possible procedural bars.

The Court has reviewed the record and the Florida Supreme Court’s decisigboUrhe
concludes that the Florida Supreme Court’s decisiomisn unreasonable determination of the
facts in light of the state court record.

1. Failure to AdequatelyVoir Dire Jurors’ PersonalK nowledge of theCase

The Petitioner argues that guilt phase counsel was ineffective for failiadeguately
conductvoir dire regarding the jurors’ personal knowledge of the cddeat 100. During voir
dire, there were prospective jurors who indicated that they had kmmwledge of the case.
According to the Petitionerhé jurors were questiedin front of the entire venirandcertain of
those jurors ultimately served on the Petitioner’s jury. The Petitioner contentgstpailt phase
counsel was ineffective fdailing to question the jurors regarding their personal knowledge of the
caseand byfailing to provide followup questionsand thereforethe Petitioner was prejudiced as
he was denied a fair and impartial july. at 105.

The Statearguesthat he Petitioner must show actual bias to overcome the presumption
that jurors are impartial. [BF No.28] at 64. The State further argues that the Petitioner approved

of the voir dire as conducted by guilt phase counsel and federal law prohibits him guingar
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ineffective assistance of counsel for failing to strike a juror that he agughdidv Moreover, the
State contends that because the decision of the Florida Supreme Court was not unkegeasona
federal habeas relief must be denied at 66.

The Florida Supreme Court found:

The transcript in this case indicates that the State conductedritiire prior to

the defense and questioned the prospective jurors about pretrial publicity and their
knowledge of the case. Juror Striggles indicated that she had previously overheard
her family conversing about an aspect of the case related to the Boyd Funeral
Home, which was a business owned and operated by Boyd'’s family. However,
she immediately stated that she knew nothing about the business or this case.
Juror Berberich likewise stated that, although she may have learned abdig Boy
case after segnit on television or reading about it in a newspaper, she did not
recall many details other than remembering Beydme. Thus, because any
follow-up questioning by defense counsel likely would have elicited minimum
information not already brought out bye Stat&s voir dire, or otherwise would

have elicited cumulative information, Boyd has failed to prove the deficiency

prong under th&tricklandstandardSee id (“The prosecutor also questioned the
prospective jurors about their exposure to news reporting. In light of this
guestioning of the prospective jurors, we cannot fault trial counsel for failing to
repeat the questioning.”jole v. State841 So.2d 409, 415 (Fla.2003).

Assuming, however, that counsel was remiss in not asking Jurors Striggles and
Berberich additional questions about pretrial publicity and their knowledge of this
case, no prejudice resulted from such inaction. When asked by the State, both
prospective jurors explicitly assured that they would not permit whatever
information concering Boyds case to which they may have been exposed to
affect them one way or the other during deliberations if chosen to serve on the
jury. Therefore, we find that the record positively refutes a showing thar ei

juror had actual bias against Boygke Carratelli 961 So.2d at 327 (“[T]he en
banc [district] court ... held that [jJuror Inmanslight familiarity with the case did
not rise to th[e] level of actual bias necessarypfust-convictiorrelief. We agree.
The record plainly shows that juror Inman held no firm opinion except that he
could be fair, listen to the evidence, and follow the law. Thus, Carratelli fails to
demonstrate prejudice undsirickland”) (internal citation omitted).

Accordingly, we affirm the trial coug summary denial ohis claim and deny

Boyd any relief thereto.

Boyd v. State200 So. 3d 685, 703 (Fla. 2015).
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The Florida Supreme Court cited ftrickland v. Washingtorwhich is the clearly
establishedederal law applicable to thedaim, andconducted an analysis of both the deficiency
and prejudice prongs a@he correct standardSee Boyd200 So.3d at 70203. The court then
applied the specific facts existing in the state court recotthie&®trickland standards. This
analysis comporta/ith the process as contemplated by AEDPA.

Thetrial transcript shows that during voir dire the State questioneghtivevenire panel

MR. LOE: I'm not going to get into a lot of the facts, but just to see if you might

have read something or heaamething in the media. I'm going to broaden it a

little.

A car broke down on 95 at Hillsboro Boulevard. The lady in the car went to get
gas. December of 1998.

Does that cue or key anything that might help you to remember whether or not
you have been @osed to the media regarding this case? Would you raise your
hand if it has?

(No response.)

MR. LOE: | don’t see any additional hands. So, I'm going to address my question
then to the five that are in the back row.

Ms. Striggles -
MS. STRIGGLES: Yes

MR. LOE: - - when was it that you felt that you've either seen or heard something
in the media regarding this case?

MS. STRIGGLES: | have heard my family talk about it. | don’t know if it’s the
same gentleman, if it was related to the Boyd Funerald;itmnt my family has
spoken about it.

MR. LOE: Okay. And I'm going to try to narrowly ask questions so that if
you’ve heard something, since the rest of the people in the room haven't, we'd
like the trial to take place here in the courtroom as opposed to in the media. So,
I’'m going to try to narrowlydraft my questions to you.
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Having heard discussion or had discussion with your family regarding Md Boy
and hearing about the Boyd Funeral Home chain, is that going to affect you one
way or the other with respect to your deliberations if you are classaruror?

MS. STRIGGLES: No, because | don’t know.

MR. LOE: Okay. And that's fair. You don't believe everything you read in the
paper, do you?

MS. STRIGGLES: No. sir.

MR. LOE: Good. Is there anything that might happen once you’re back in the jury
room because you have had some media exposure?

MS. STRIGGLES: No sir.

MR. LOE: Okay. You could put it out of your mind and not let it affect you in any
way, shape or form?

MS. STRIGGLES: Yes, sir.
* * %
MR. LOE: Ms. Berberich, print or TV, did you have you exposure to which?

MS. BERBERICH: | don’t remember seeing it on television although | might
have. | read the Sun Sentinel also.

MR. LOE: Okay. Do you remember how long ago it was that you read ar articl
or articles about this case?

MS. BERBERICH No, and to be honest | don’t remember very many details. |
remember Mr. Boyd’'s name and some things that’s alll.

MR. LOE: All right. Would you be able to keep that from affecting your
deliberations if you are selected as a juror in this case?

MS. BERBERICH: Yes.

MR. LOE: Would you agree with me that it would be inappropriate to allow
media reports to affect the deliberations in any type of case?

MS. BERBERICH: | agree.

[ECF No.30-4] at 60-61, 64-65.
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Given the above testimony, the Court finds the Florida Supreme Court’s detesmaonat
the deficiency prong of thetricklandanalysiss reasonableAs this is &Stricklandclaim analyzed
under the deferential lens of §2254(d), the Court’'s AEDPA determination of the Floridarfeupr
Court’s decision is “doubly deferentiaknowles v. Mirzayan¢&29 S.Ct. 1411, 1413 (2009%°
Review of counsel’'s conduct is to be highly deferentpaziano v. Singletan6 F.3d 1028,
1039 (11th Cir. 1994 White v. Singletary972 F.2d 1218, 1220 (11@ir. 1992)(“Courts should
at the start presume effectiveness and should always avoid spoesging with the benefit of
hindsight.”); Atkins v. Singletary965 F.2d 952, 958 (11tir. 1992). Because a “wide range” of
performance is constitutionally acceptable, “the cases in which habé&ampet can properly
prevail on the ground of ineffective assistance of counsel are few andviaeb€et Rogers v.

Zant 13 F.3d 384, 386 (11th Cir. 1994).

As theHarrington decision emphasized, because the deficiency inquiry is governed by
AEDPA, the question is not just if counsel’s decisions were reasonable, but miaetherded
jurists could disagree about whetliee state cours denial of the ineffective assistance claim was
inconsistent with Supreme Court precedent or was based on an unreasonable determthation of
facts. See Harrington 131 S.Ct. at 78586; 28 U.S.C. §2254(d). If fairminded jurists could
reasonably disagree, then habeas relief should be denied. The issue presented ih@ot whet
counsel would have garnered different or more insightful information had he askedrgiesti
the witnesses during voir dire but; rather, was his performanceitatinsally ineffective for
failing to do so based on the information he had before him at the time of voiGien that the

jurors werepreviouslyquestioned about pretrial publicity atigeir knowledge of the case, it was

2There is an initial level of deference applied to counsel’s performance ana skeond level of
deference given to the state court when evaluating the deficiency. f8@egY arborough v. Genti%40
U.S. 1, 6 (2003).
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reasonable for guilt phag®unsel to not ask similar questions of the same jurors. Accordingly,
there is little doubt thairminded jurists could reasonably disagree about the Florida Supreme
Court’s conclusiort’ Habeas relief is DENIEDnN this claim

2. Failure to ChallengeAdmissibility of Evidence pursuant toFrye

The Petitioner's second argument is that the Florida Supreme Court’s afferoéthe
summary denial diis ineffective assistance of counsel claim based on a failueguest &rye®!
hearing waserror. [ECF Na 1] at 111. The Petitioner argues that his counsel should have
requested &rye hearing to challenge the underlying scientific principles and testing procedures
used on the forensic evidence at issue during lmiaht 112.The Petitioner asserts tHifd] certain
field or methodology can be widely accepted within the forensic community dgetstnot relieve
counsel of challenging the accuracy and reliability of the specific techniopetisodologies, and
results of a given expertld. at 114.

The State argues that, in Floridkaye hearings are used only when the science at issue is
new or novel. [EF No.28] at 71. (citations omitted). As such, an attorney can never be found to
be ineffective for failing to raise or preserve a meritless isstdie.The State contends that the
Florida Supreme Court’s determinations regarding the preservation ilessssues is not an
unreasonable application of clearly established federal law and deseemehdeld. at 74.

The Florida Supreme Court found:

As Boyd concedes in his initial brief, the forensic methodologies and evidence
presented at trial: tra@nd microscopic fiber analysis; forensic odontology and

30 Having failed to show deficiency, the Court need not conduct a prejudigesian&ee generally, Hall
v. Head,310 F.3d 683, 699 (Y1Cir. 2002).

31 Frye, 293 F. at 1013. Since the Petitioner’s trial, Florida adopted the fetfmmelasd governing the
admissibility of scientific evidence first announced by the UnitedeSt8upreme Court iDaubert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), which
replaced thé-rye standard. Ch. 203307, at 146463, Laws OF FLA, consistent wittDaubert section
90.702, Florida Statutes (2013).
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bite-mark analysis; and Short Tandem Repeat (STR) DNA technology, were
neither new nor novel at the time of his 2002 ti$ae, e.g., Long v. Sta&l0

So0.2d 1276, 1281 (Fla. 1992) (holding Statedir, fiber, and tirgrack evidence

was admissible in trial for firslegree murder to establish defendant’s identity
and to connect him to victimMitchell v. State527 So.2d 179, 181 (Fla.1988)
(recognizing admissibility of expert testimony concerritg-mark analysis as

an analytical methodology that is widely accepted in the scientific community)
Lemour v. StateB802 So.2d 402, 407 (Fla. 3d DCA 2001) (holding use of STR
DNA testing kit to obtain DNA test results did not present new scientific
tecmique where kit used testing methods that were generally accepted by
scientific community), review denied, 821 So.2d 297 (Fla. 2@2xiford v.

State 460 So.2d 926, 929-30 (Fla. 2d DCA 1984) (approving admissibility of
odontologists expert testimony similar to biteark analysis (citinggundy v.

State 455 So.2d 330 (Fla. 1984))). Boyd, therefore, has failed to demonstrate that
aFrye hearing was necessary in this case and, in turn, that the trial court would
have granted such a hearing had defensessbuequested on€ee Fosterl32

S0.3d at 69McDonald 952 So.2d at 495-96. As such, we conclude that defense
counsel was not ineffective in this regafee Longl118 So.3d at 805 (holding
defense counsel is not ineffective for failing to present tessitargument).

Boyd maintains that the 2009 National Academy of Sciences (NAS) report on
forensic science, while it had not yet been published at the time of his 2002 trial,
consisted of sources that were readily available at all relevant times and could
have been utilized by defense counsel to challenge the methodology, procedures,
and analyses of the forensic evidence for admissibility purposdsyt hearing.
Because we have previously addressed this issue in principle, we are not
persuaded by Boyd'argument.

In Taylor v. State62 So. 3d 1101 (Fla. 2011), we determined that trial cosnsel’
decision not to requestraye hearing to challenge the admissibility of DNA
evidence was reasonable, given that the only authority proffered by the defendant
that both challenged the use of DNA evidence and existed at the time of trial were
academic articles and isolated, nonbinding decisions. Thus, we concluded that
“[w]hile this evidence certainly could have been presented at trial, it was not
essential for counsel to be determined to be effectidedt 1111 (emphasis in
original).

As to the fiber and bite-mark evidence at issue here, Boyd points our attention
mostly to a number of isolated articles, news reports, journals, book chapters, and
other nonbinding decisions from federal circuits. While these documents were
readily available at the time of his trial and could have been relied upon
throughout the trial proceedings, Boyd has not cited to any authority that
obligated counsel to rely upon the substance of the above documents in order to
persuade the trial court to granfiye hearing.See id Regarding the DNA

analysis, Boyd has not articulated how or what part of the 2009 NAS report would
have called into question the admissibility of the DNA exfestimony in this
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case. Rather, he alleges deficiency in a conclusory fashion, assertingelcouns
inexplicably failed to challenge the admissibility of DNA evidence andlyme

Bode” and “failed to seek laboratory protocols, validation studies, accreditation
studies, equipment maintenance logs and operation manuals, contamination logs
and laboratory error rates from any of the three DNA labs involved.” Again, Boyd
has not pointed to any authority which requires counsel to pursue these measures,
and that ingtates that counsel otherwise renders ineffective assistance if he fails
to do soSee id

To the extent Boyd characterizes the 2009 NAS report as newly discovered
evidence, Boyd cannot show that the portions of the report upon which he relies
could “not have been known by the trial court, the party, or counsel at the time of
trial,” and that he “or defense counsel could not have known of it by the use of
diligence.”Schwab v. Stat®69 So.2d 318, 325 (Fla. 2007). As Boyd
acknowledges, many of the statertgein the Summary and Introduction sections

of the NAS report to which Boyd cites appear in sources that were readily
available at the time of his 2002 trial. Therefore, Boyd has failed to demenstrat
that the NAS report constitutes newly discovered engdeSee Johnston v. State

27 S0.3d 11, 21-23 (Fla.2010) (finding 2009 NAS report was not newly
discovered evidence, in part, because report cited existing publications, some of
which were published before victisimurder).

For all of the above reasons, we find this subclaim to be without merit and deny
relief thereto.See Longl118 So0.3d at 805.

Boyd 200 So. 3t 704-05.

While Petitioner'sclaim has several sublaims and involvesvarious scientific and
technological data, its analysis pursuanth® AEDPA is straightforwardThe Florida Supreme
Courtresolved this claim bgpplying state law. This application of state law is émrewhich the
Court must defer. When the state courts have already answered the question of foanaoukl
havebeen resolved under that state’s |de&deral habeas courts should not seecgodss them on
such matters” because “it is a fundamental principle that state courts are tlaebitesb of state
law.” Callahan v. Campbell427 F.3d 897, 932 (11 Cir. 2005) (quotation marks omitted).

In conducting its analysis on whether the scientific evidence at issue wastdobjhe
general acceptance of the scientific community at the time of trial sufficieatisby$-rye, the

Florida Supreme Court considered Florida, not fed&al,regarding the admissibility of Short
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Tandem Repeat DNA technologndfiber and bitemark evidence.This Court must defieto the
Florida Supreme CourReaves v. Sec’y, Dep’t of Cqr717 F.3d 886, 903 (11Cir. 2013) (“The
Florida Supreme Court’s interpretation of state law is binding on federal £purts

The Court’'sonly role hereis to consider whether or not the Florida Supreme Court’s
resolution of the ineffective assistance of counsel claim pursuant to theASiendment was an
unreasonable application of clearly established law. It was not. Having fotest¢hi counsel
had asked for Brye hearing, theequest wold have been denigatecludes a finding of deficiency
pursuant tétrickland This is consistent with federal law. It is axiomatic that counsel cannot be
deficient for raising a nemeritorious objection.See Owen v. Sec'y for Dep’t of Cos68 F.3d
894, 915 (11h Cir. 2009) Since these claims were meritless, it was cleaoly ineffective
assistance of counsel for failing to pursue them. Moreover, even if the claim mightnkait,
that alone is not enough without a reasonable probability of sucgeeBhilmore v. McNejl575
F.3d 1251, 126465 (11h Cir. 2009). The Court does not find the Florida Supreme Court’s
determination of this claim to be unreasonablderefore, habeas relief BENIED as to this
issue

3. Failure to Utilize Forensic Experts

The Petitioner’s third sublaim for federal habeas relief is that trial counsel was ineffective
for failing to utilize forensic experts arfdhe Florida Supreme Court’s findings constituted an
unreasonable application 8fricklandand were based upon unreasonable determinations of fact
in light of the state court recafdECF No.1] at 124. The Petitioner asserts that “[p]roviding an
effective defense necessitated rebutting that evidence with expert testandnyigorously
challenging the State’s expertaihd that dfense counsel failed habligation;therefore, a ne

trial is required if confidence in the outcome is undermiriddat 125.The Petitioner argues that
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“[clounsel’s failure to secure expert assistance to effectively challenge tleés State was not
based upon any objectively reasonable stratddyat 127.

The State argues that the Florida Supreme Court’s decision “that trial cowasselotv
deficient for choosing to forego hiring a forensic expert was consistentadiial law as there is
no requirement that forensic experts be hiredCHEN0.28] at 75. The State contends that there
was no need for a forensic expert because defense counsel was a former medioal exémi
“unique qualifications' Id. at 77.Moreover, the State asserts that the Petitioner must do more than
simply satisfy theStricklandstandarginstead he must show that the state court apglieckland
to the facts of his case in an objectively unreasonable mddner.

The Florida Supreme Court denied this sldim on several grounds.

In this case, the record refletktst defense counsel filed a pretrial motion to grant
defendant the concluding argument to the jury pursuant toapelncable Florida

Rule of Criminal Procedure 3.250. Throughout the course of trial, defense counsel
was vigilant in ensuring that the defense did not admit any exhibits in order to
preserve the trial coustgrant of the closing argument “sandwich.” And, other

than Boyd'’s testimony, the defense did not admit any evidence. The record further
shows that, using his experience as a former mieghkeaniner, defense counsel
Ongley thoroughly crosexamined each of the Stegdorensic expert witnesses

to expose the shortcomings of their conclusions, and echoed those points during
the defenss first closing argument. Also, as previously discusB8eyd stressed
during direct examination of his own testimony, and defense counsel Laswell
reiterated in the second closing argument the defense’s theory, that law
enforcement planted incriminating evidence against Boyd in an attempt to frame
him for the kidnapping, rape, and murder of Dacosta in this case. Likewise, the
defense elicited crossxamination testimony from the Staavitness that law
enforcement personnel ordered Baydirlfriend to vacate the apartment unit

where the murder occurred and the forensic evidence was collected, and also that
law enforcement maintained unfettered control of the premises for several days

In light of the above, Boyd failed to show from the record evidence that, in
exercising a reasonable trial strategy, counsehdigerform the minimum
requirements of professional condusée Branch v. Stat852 So.2d 470, 478-79
(Fla.2006) (agreeing with trial counsel that his ability to cedsamine the State
witnesses coupled with the importance of the right to presshafid last closing
arguments were sufficient reasons to avoid the presentation of pathologist and
blood splatter expert, especially given that defense emphasized at trial that
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defendant did not commit the crime, and that neither post-convietioert

identified any substantial factual mistakes made by 'Statgerts). Because,

therefore, he cannot establish the deficiency prong und&tticklandstandard,

we deny Boyd relief as to this subclaim.

Boyd v. State200 So. 3d 685, 7686 (Fla. 2015) In sum, the court foundl) trial counsek
defense strategwasto not admit any evidence so as to retain its right to present a rebuttal closing
argument pursuant to the Florida Rules of Criminal Procedur@atitht defense counsel, also a
licensedmedical examiner, thoroughly cresgamined the State’s experts. Therefore, the court
found that counsel’s performance was not deficient as required for a suc&tsskldndclaim.
Having conducted an independent review of the state court record, the Court does not find this to
be an unreasonable application of clearly established federal law or an unpeadetexmination

of the facts.In order forthe Petitioneto be granted federal habeas relief, he must show: (1) the
determination that counsels’ decision was strategic was an unreasonabléaétamraf the facts

and (2) the determination that counsels’ strategic decision was a reasonallerdea@s an
unreaonable application of clearly established federal 1&ge Horton v. Zan®41 F.2d 1449,
1462 (11h Cir. 1991)(“The question of whether a decision was a tactical one is a question of fact.
.. . [nJowever, whether this tactic was reasonable is a questiaw.”) (internal citation omitted)

The record reflects that Dr. James Ongley, Esq. was one of two attorngysedds
represent the Petitioneturing his capital caseBefore Dr. Ongley was an Assistant Public
Defender, he was an Associate Medical Examiner with the Medical Examiner’s Officenard
County. [ECF No.33-14] at 140. Prior to his becoming a lawyer, he had testified as an expert
witness in “many cases” including homicide caddsat 141. In postonviction, Dr. Ongley
testifiedthat he had “particularized knowledge about things such as DNAHe further testified

that he was “principally used to take on a lot of the technical withesses and adabaé cases
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in the office because tis] background.ld. at 121. Dr. Ogley considered “technical withesses”

to be “Expert withessedMedical examinerrime scene personnélab personneAnyone who

was offering expert witness opinionsld. When divding the workload with his eoounsel, Dr.
Ongley was “given basicaltthe expert, the technical withesses to prep for, and to be responsible
for during trial.”Id.

Here,the Court reviewed the expert witness testimony and confirmed that DieyQthd
crossexamine those experts during the guilt ph&s=[ECF No.30-13] at 6221. As such, the
factual determinations of the Florida Supreme court are supported by ¢ine. féoreover, lie
point when counsel determines “[w]hich witnesses, if any, to call, and when to cajliththe
epitome of a strategic decisiaand it is one that we will seldom, if ever, second guegs&ns v.

Sec'y, Fla. Dep't of Corr 699 F.3d 1249, 1268 (ilCir. 2012) (quotingVaters v. Thomagl6
F.3d 1506, 1512 (1t Cir. 1995) (en banc)).

Based on the facts above, it was not unreasonable for the Florida Supreme Court to
conclude thatbecause defense counsel was also an experienced forensic medical examiner
reasonable trial strategy was to not call any rebuttal experts in ordezserve closing argument
asprovided inFLA. R.CRriM. P. 3.250. Having founthat counsel employedsaund trial strategy,
it was likewisereasonable to conclude that counsel’s performance was not deficient. Habeas relief
is DENIED as to this issue

E. Claim V: Ineffective Assistance of Appellate Counsdbr Failing to Challengethe
Admissibility of the Petitioner’'s Statements

The Petitioner’sfifth claim for federal habeas relief is that his appellate counsel was
ineffective for failing to assert a claifior a violation ofthe Petitioner’'s “rights agast self
incrimination and due process” when his alleged inculpatory staterasatimitted at trial [ECF

No. 1] at 147. The factual bissfor this claimncludestestimony fom Detective BukataDuring
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trial, thedetectivetestified thaduring theinterrogaton, thePetitionerasked him “What took you
so long to catch me?Id. at 147.

The State argues that the denial of the suppression motion was proper becausgdhe re

shows “that Defendant was given WBranda warnings, he acknowledged he understood by
stating ‘all right’ and talked with the detectives for a period during whicé kienwas given breaks
and offered sustenance and an opportunity to use the restroom.” [ECF No. 28] at 83. The State
further arguedthat the decision of the Florida Supreme Court was not contrary to or an
unreasonable application of federal law as there was no reasonable probidititiferent result.
Id. at 84. Moreover, #State argues that on federal habeas review, the sthisdaot whether
theStricklandstandard was met but rather whether the Florida Supreme Court’s determindtion a
application was unreasonabliel. at 85.

The Florida Supreme Court denied state habeas aalitefllows:

Assuming trial counsel pperly preserved the alleged error and that appellate
counsels failure to raise it satisfied the deficiency prong, such lack in

performance does not undermine our confidence in the correctness of the result of
the direct appeal proceedings. As indicatedur direct appeal decision, we

found competent, substantial evidence to support Boyd’s conviction of sexual
battery:

The State presented substantial evidence that Boyd sexually battered
Dacosta, including evidence that Boyd and Dacosta did not knowodsah
before she encountered Boyd while looking for a ride back to her vehicle
after obtaining gas at the Texaco station; that Boggmen was on

Dacostas inner thighs; that Daco&teblood was in Boyd apartment; and
that Boyds DNA was in material fiand under Dacosts’fingernails. The
State also presented testimony establishing the chain of custody of the
evidence collected, providing evidence against Beyideory that Detective
Bukata planted evidence so that it would match Boyd’'s and Dasosta’
DNA. Bruising on Dacosta’s inner thighs and vaginal area was consistent
with either consensual or nonconsensual intercourse. Dacosta was last seen
alive with Boyd.

Boyd 910 So. 2d at 181.
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This same evidence, in addition to evidence “that Dacosta was stabbed with a
Torx screwdriver thirtysix times in the chest and four times in the head” and “had
twelve wounds on her right hand that were consistent with defensive wounds,”
supported our determination that there was also competent, substantial evidence
to uphold the jurys guilty verdicts for armed kidnapping and premeditated
murder.ld. at 182—-84. Finally, we determined that, based on Boyd’s convictions
of sexual battery and armed kidnapping, the record on appeal further supported
the firstdegree murdeconviction on the basis of felony murdkt. at 182.
Therefore, even had Boygistatement: “What took you so long to catch me?” not
be adduced at trial, his convictions and sentence of death would have been
upheld, given the overwhelming amount of remaining evidence establishing
Boyd's guilt. See Williamson v. Stat#23 So0.3d 1060, 1065-66 (Fla.2013) (“[T]o
establish prejudice und8&itrickland ... a court hearing an ineffectiveness claim
must consider the totality of the evidence before the judge or jury, and a verdict or
conclusion only weakly supported by the record is more likely to have been
affected by errors than one with overwhelming record support.” (citation
omitted)); Simmons v. Staté05 So.3d 475, 492 (Fla.2012) (holding that, even if
trial counsel’s stipulation that defendant was source of semen found inside
victim’s body constituted deficient performance, no prejudice could be shown in
light of overwhelming evidence of guilt, including evidence of victim’s blood
found inside defendar#t’ca; testimony of eyewitnesses who had seen victim
screaming for help from defendantar on the night of the murder; and the fact
that tire tracks of defendastcar were found near the location where vitsim

body was found). Accordingly, Boyd is not dl&d to relief on this claim.

Boyd 200 So. 3ct 707. Here, the Florida Supreme Court declined to conduct an analysis of the
deficiency prong ofstricklandbecause the claim could be resolved on the prejudice prong. The
court concluded, after consideration of the other evidence that was admittedimtstr@port of
the Petitiones conviction, that even if the Petitioner’s statement had “not be adduced at trial, his
convictions and sentence of death would have been upheld, given the overwhelming amount of
remaining evidence...Id.

Prior to trial, defense counsel filed a motion to suppress. [ECF NO.&® 7 38. Counsel
argued that the Petitioner’s statement was “elicited without the bendfitarida warnings” and

was “obtained illegally, but also, . . .it is not relevamd.” A pretrial hearing on the motion to

suppress was held on November 2, 2001. [ECF Nd.23hat 117. Defense counsel began the
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hearing by advising the court that "I don't think this would be dispositive to theymage:ionor,

but | don’t want the supremes to think | slept through this whole thidgét 118. The defense
made no argument and called no witnesses; rather, counsel “rest[ed] on the nchtiain119.

The State presented the testimony of Broward Sherriff’'s Detective Gleketa.ld. The trial

court denied the motion and the Petitioner’s statement was admitted at trial. [ECH-12).aB

93. On direct appeappellate counsel did not raise the admission of this statement into evidence
as a violation of the Petitioner’s rights against-gefimination and due process. Here, the
Petitioner argues that failure constitutes ineffective assistance of cous€&l.Njp. 1] at 148.

The task before th Court is to determine whether not the Florida Supreme Court’s
conclusion wasin unreasonable application of clearly established federal law. Here, tnaktou
filed themotion to suppresahich was deniedandappellate counsel failed to raise the issue on
direct appeal. Assuming that failure was deficient, to have prevailed abtidaFdupreme Court,
the Petitioner must have shown that had his appellate counseltresi&dm on diret appeal that
there would have been a reasonable likelihood of success. The Florida Supremé&€oaurtt
which would have decided the claim on its merit on direct appeal, has said it would not hesve. Th
Court cannot find that to be unreasonabMsent a finding that the underlying claim would have
had a reasonable likelihood of success on appeal, the Petitioner cannot prevalaiom @ ¢
ineffective assistance of appellate counsel.

Nonetheless, the Petitioner does raise an argument worthy of discussion. Whendhae FI
Supreme Court conducted its analysislatermined that Petitioner wast prejudiced based on
the other evidence admitted at trial and that the Petitioner would have been conviatsé of f
degree murder even if the statemantssue had not been admitted. Even so, Petitengeres

that the prejudice to him exists in the admission of the statement itself becauseissoad
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undermined his credibility when he later testified in his own defense, showel aflremorse,
anddiscredited the entire defense theoryCFENo0.1] at 157.

It is noteworthy that Petitioner elected to testify in his defense. Theré®ran the risk
that the jury might disbelieve his testimony, in light of the other evidence, and corttidie t
opposite was trueSee Atkins v. Singletarg65 F.2d 952, 961, n.7 (thilCir. 1992). As his
testimony was contradictedy the overwhelming weight of the evidendss cannot show
prejudice. Habeas relief is DENIERs to this claim

F. Claim VI: Trial Court Error in Refusing to Conduct Adequate Inquiry of Jurors
and Denial of Motion for Mistrial

The Petitioner’s final claim for federal habeas reliethiat the trial court’s refusal to
guestion individual jurors dravea motion for mistriagranted aer information was provided by
a friend of the Petitioner’s family, Margaret Woods-Alcide, that she ovetlseane of the jurors
discussing extrajudicial information during the guilt phase, was clear g0F No.1] at 165,
168. The Petitioner argues that the denial of this claim on direct appeal wasobased
unreasonable determination of facts, in particular, that “the testimony providésl. B\cide was
not sufficient to establish a mere colorable infereofcextrinsic influence sufficient enough to
warrant more extensive inquiry by the trial court was objectively unreasohiblat 168. The
Petitioner takes issue with certain factual findings of the court and argidbkei are inapposite
of the reord. The Petitioner argues that the extrajudicial informatimeussedy certain of the
jurors discredited his “constitutional right to a presumption of innocence” and highly
destructive to his ability to present a viable defenkk.’at 173. ThePetitioner concludes by
asserting that when considering the cumulative effect of the errors madse by tooth the trial
judge and counsglt “raises grave concerns for purposes of the Eighth Amendment and the

requirement of an individualized sentemgideterminationfsic].” Id. at 176.
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The State responds thdte Florida Supreme Coudetermined that the trial court’s
credibility findingswere supported by competent, substantial evidence. This determination, the
State argueshould not be distbed and desergeleference [ECF No.28] at 89. Moreover, the
State argues that the record reflects that the trial court did conduct an mfgbeyjurors and they
responded that they had not received any outside information regarding the heaPetitioner.

Id. Further, the State asserts that the decision to conduct a hearing is disgretiwhdoes not
violate the federal constitutiorid. at 90.
On direct appeal, the Florida Supreme Court denied this claim:

Dealing with allegations of juror misconduct is within the discretion of the trial
court.Doyle v. State460 So.2d 353, 357 (Fla.1984). Before making an inquiry, a
court is to determine whether the allegations of juror misconduct constitute
“matters thainhere in the verdict and are subjective in nature, or are extrinsic to
the verdict and objectiveMarshall v. State854 So.2d 1235, 1240 (Fla.2003).
Once it is determined that the misconduct does not inhere in the verdict, the trial
court may make a jucial inquiry. However, the trial court may also decide not to
make an inquiry when the allegations are “frivolous or incredilde &t 1244
(quotingState v. Brown235 Conn. 502, 668 A.2d 1288, 1305 (1995)).

We hold that the trial court did not err in refusing to question the jury about
Woods-Alcide's allegations. The trial court made a judicial inquiry into the
alleged incident by taking testimony from WoeAftide. That testimony

revealed that Woods—Alcide was confused about which jurors had been involved
in the incident, when the incident had occurred, and why she had waited so long
to come forward with these allegations. The trial court also could have concluded
Woods—Alcide was not credible because the standard procedure was to prohibit
the jury from mingling with the public during their breaks. The trial court
continued to inquire as to whether the jurors had discussed the trial with or in the
presence of third parties, or whether they had received any outside information.
The jurors always responded that they had not. The trial court did not entertain
any “serious doubt” as to whether juror misconduct had occurred because of the
incredibility of the witness and the circumstances of the alleged incisieat.

Baptist Hosp. of Miami, Inc. v. Males79 So.2d 97, 100 (Fla.1991).

The trial court did not abuse its discretion in coming to this decision, because a
trial court has the discretion to not make an inquiry when it concludes that
misconduct allegations are not credilBee Shere v. State/9 So.2d 86, 95
(Fla.1991) (trial court did not abuse its discretion in not making inquiry of jurors
or granting mistrial when anonymous letter to newspaper alleged juror
misconduct). Competent, substantial evidence supports this decision because
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Woods-Alcide's testimony regarding the incident was neither coherent nor

credible. We therefore find no error in the trial court's denial of Boyd's mation t

make an inquiry of the jury.

Boyd also argues that the trial court should have granted a mistrialv Kiak

may be granted following a conviction if “[njlew and material evidence, lwlfic

introduced at the trial would probably have changed the verdict or finding of the

court, and which the defendant could not with reasonable diligence have

discovered amh produced at the trial, has been discovered.” Fla. R.Crim. P.

3.600(a)(3). For the abowstated reasons regarding the trial court's assessment of

Woods—Alcide's credibility, we hold that the trial court did not abuse its discretion

in denying Boyd's motion for a mistrial.

Boyd v. State910 So. 2d 167, 178-79 (Fla. 2005).

While the Petitioner attempts to paint this claim as one of federal constitutional,import
is, in fact, a claim regarding the denial of @videntiaryhearingand a motion for mistai by the
state court. A review of the Petitioner’'s direct appeal shothiat no reference to the federal
constitutional issues raised here were ntagferethe state courtSee[ECF No.315] at 2836.
Therefore, the claim is procedurally barf@dZeigler v. Crosby345 F.3d 1300, 1308 (i Cir.
2003) (‘To present a federal constitutional claim properly in state coluetpetitioner must make
the state court aware that the claims asserted present federal constitasoesdl) (internal
citation omitted)

On direct appeal, the Petitionergued thathe trial court “should have either inquired of

the jurors about the bathroom incident or granted a mistrid¢ alsoanalogizs the facts ohis

321f this claim were not subject to a procedural bar, the clainidiwave likely failed on the merits because
the denial of relief based on the credibility of a witness is the purvidghedfial court. The trial court’s
determination is entitled to “ga¢ deference” and “must be sustained unless it is clearly erron&oysiér

v. Louisiana 552 U.S. 472, 477 (2008). On federal habeas review, AEDPA “imposes a highgntafer
standard for evaluating stateurt rulings” and “demands that stateurt cecisions be given the benefit of
the doubt."Renico v. Left130 S.Ct. 1855, 1862 (2010) (internal quotation marks omitted). The&lori
Supreme Court reviewed the record and upheld the trial court’s findihgsFIbrida Supreme Court’s
decision was plainly not unreasonablgee Felkner v. Jacksph62 U.S. 594 (2011) (per curiam) (“The
trial court's determination is entitled to ‘great deference” and ‘muestiistained unless it is clearly
erroneous.™).
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case tocases in Florida wherein a new trial svardered on remand due to a failure of the trial
court to conduct an adequate inquiry of the jurors or due to an incorrect denial of a motion for
mistrial by the trial court.In making his arguments to the Florida Supreme Court, the Petitioner
cited soldy to state law and referred &dfederal constitutional violation in a generic and cursory
fashion bysimply concluding that “[a]ppellant’s conviction and sentences were obtained contrary
to the Due Process, Jury, and Cruel and/or Unusual Punisi@terse of the state and federal
constitutions.” [ECF No.315] at 36. This is not sufficient to satisfy the exhaustion requirement.
“It is not enough that all the facts necessary to support the federal claim eVere the state
courts, or that a somewhat similar st claim was made.Anderson v. Harles#459 U.S. 4
(1982) (citations omitted). “[T]o exhaust state remedies, petitioners must dohaomresent ‘the
state courts only with the facts necessary to state a clanelitegft and must additionally articulate

the constitutional theory serving as the basis for rellééfiry v. Deft of Corr,, 197 F.3d 1361,
1366 (11th Cir1999) (quotingGray v. Netherland518 U.S. 1521996)). Habeas relief iglso
DENIED as to thisclaim.

VI. CONCLUSION

Accordingly, after due consideration, it is

ORDERED AND ADJUDGED that Petitiondrucious Boyds Petition for Writ of Habeas
Corpus Pursuant to 28 U.S.C. 822B&F No.1] is DENIED. All pending motions are DENIED
as moot. A Certificate of Appealability is GRANTED, in part, as to Cla{d) (Juror Striggles)
The Court finds that there is a substantial showing of a denial of a constitutionahddhirasts
of reason ould disagree with the district court’s resolution of his constitutional claim or tistju

could conclude the issues presented are adequate to deserve encourageme dtduptioee”
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Miller-El v. Cockrel] 537 U.S. 322, 327 (2003¢itation omitted) The Clerk of the Court is

instructed tacCLOSE the case.

DONE AND ORDERED in Chambers at Miami, Florida, thi®th day of July, 2019

DARRIN P. GAYLES
UNITED STATES DISTRICT JUDGE

Copies provided to:
All counsel of record

79



