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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 16-CV-62772-RLR
JON B. FELICE, Individually and on
behalf of all others similarly situated,

Plaintiff,
V.

INVICTA WATCH COMPANY OF
AMERICA, INC.,

Defendant.

ORDER DENYING DEFENDANT’ S MOTION TO DISMISS

THIS CAUSE is before the @lirt upon Defendant’s, Invicté&/atch Company of America,
Inc.’s, Motion to Dismiss (the “Mtion”) [DE 39, filed on April 202017. The Court has considered the
Motion [DE 39], Plaintiff's Oppositn [DE 43] and the Reply [DE 50[he Court held a hearing on the
Motion on May 1, 2017. The Court is otherwise fullivised in the premises of the action based upon
the allegations contained in Plaintiffs Amended@taint (the “Complaint”) [DE 25]. For the reasons
discussed below, the Motion is denied.

|. BACKGROUND

The parties to this action are Plaintiff Jon B.dee(i'Plaintiff’), as an individual and on behalf of
all others similarly situated, aridefendant Invicta Watcicompany of America, Inc. (“Invicta” or
“Defendant”). Defendant designs, markets, and s®lls's and women'’s wates throughout the United
States and internationally, directtyough its own websites and through numerous third-party retailers.
[DE 25 11 9, 16, 17, 18] One of Invicta’s product linethésPro Diver Series, which are available in
various different models (collecély referred to herein as “Pro\@r Watches”). [DE 25 1] The Pro
Diver Watches are represented hyidta to be suitabléor scuba diving, marinactivity, and surface
water sports. [DE 25 § 19] Both in marketing mate and on the watchesetinselves, the Pro Diver
Watches are represented to be wagsistant from 50 meters to 3@@ters. [DE 25 {1 21-28] Plaintiff

alleges, however, that Pro Diver Watches are piomnarious defects thanake them unsuitable for
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diving, water-related activities, ama non-marine, light use situatiorf®E 25 11 2, 51-53] Plaintiff
purchased two Pro Diver Models; No. 89280B frdmazon.com on July 11, 2015, for $82.45 [DE 25
1 29] and No. 8935 from Amazon.comduty 19, 2016, for $55.58 [DE 25  47].

Plaintiff’'s first Pro Diver Watcheaked the first time it was exposed to water. [DE 25 {1 30-31]
The penetration of water into the watch contineach subsequent time Plaintiff exposed the watch to
water. [DE 25 11 32-35] At some point, Plaingéiffeges the watch became unusable due to damage
caused by water penetration. [DE 25 { 36] Thereddtamtiff made multiple attempts to resolve the
matter through Amazon.com and Amazon Marketpl@edler “Clock Wise,” to seek repairs or
replacement. [DE 25 | 37-40]. According to them@laint, when Plaintiff was finally able to
communicate with someone about Amazon’s warranty program, he discoatrtit txcessive fees
and burdensome procedures required for repaiiceemade it an unreasonable option for a watch
costing the amount of $82.48. Thereafter, Plaintiff looked intthe Invicta Warranty that came with
his Pro Diver Watch and discoveredttit required him to pay a $28 manty service fea addition to
the cost of shipping andsurance — a combined amount nearBp5ff the watch’s value. [DE 25 11 41,
43]. In addition, the Invicta Warrgnprovided that his watch may beplaced with a watch of “lesser
value.” [DE 25 { 45]. According to the Complaint, at this point, ta@#f opted to buy a replacement
watch and, on July 19, 2016, purchased his sdootada Pro Diver Watch on Amazon. [DE 25 | 47]
After a short period of géle use, the band of Plaintiff's second Pro Diver Watch broke apart. [DE 25
48] Because the Invicta Warranty accompanyiirgysecond Pro Diver W&h expressly excluded
coverage for band defects, the Plfimias forced to employ the secés of a third-party watch repair
service, paying an additional $15 for repairs. [DE 25 11 49-50] Plaintiff alegethere are numerous
similar complaints published online about defects with the Pro Diver Watches and the terms of Invicta’s
Warranty. [DE 25 1 51-52, 64] Plaintiff alleges thasthcomplaints, dating back to as early at 2008,
and are published on multiple websites including Amazon.com, Evine.com, Consumeraffairs.com,
Walmart.com, Invictastores.com, and the Better i&ass Bureau’s website, are evidence that Invicta
was on notice of the alleged defects and yet moeti to market and sell the Pro Diver Watches as
suitable for diving and water-based activitiesyal as non-marine activities. [DE 25 1 54, 55, 80]

According to the Complaint, each Pro Diw/atch is accompanied by an International
Warranty Card and a Warranty Booklet. [DE 255% 59, 60] Although the terms of the Warranty
materials that accompanied Plaintiff's purchases were the same, in the Complaint and in the parties’
briefing, it was revealed that there are multiplesiems of warranties, including one attached to
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Defendant’s Motion, with different terms and conditiersome of which are inconsistent and possibly
confusing. [DE 25 11 61-63] Plaifitelleges that there are many pabcomplaints, like his, that
Invicta’s Warranty terms are unfair and unconscionabla result of disprog@mnate costs and fees,
and numerous exclusions. [DE 25 1 64]

Plaintiff has asserted the following causes of acgainst Defendant: (Y)olation of Florida’s
Deceptive and Unfair Trade Practices Act (“FORA); (2) Violation of Florida’s Misleading
Advertising Statute (“FMA”); (3 Breach of Express Warrantgmd (4) Violation of the Magnuson—
Moss Warranty Act (“MMWA”). Through the instaiMotion [DE 39], Defendantequests that the
Court dismiss all counts.

[l. MOTION TO DISMISS

Defendant argues that Plaintiff's @plaint should be dismissed for failure to state a claim as to

each count and that, as a non-retidee lacks standing to assEhbrida statutory claims. For the

reasons stated below, DefendaMstion to Dismiss is denied.

A. Failure to State a Claim
i. Legal Standard

To adequately plead a claim for relief, Fedl&ale of Civil Procéure 8(a)(2) requires “a
short and plain statement of the claim showing thatpleader is entitled to relief.” Under Rule
12(b)(6), a motion to dismiss should be granted only if the plaintiff is unable to articulate “enough
facts to state a claim to relief that is plausible on its fagell’ Atl. Corp. v. Twombly550 U.S.
544, 570 (2007). “A claim has facialausibility when the pleadeddtual content allows the court
to draw the reasonable infecenthat the defendant is lialdter the misconduct allegedAshcroft
v. Igbal 556 U.S. 662, 663 (2009) (citifigvombly 550 U.S. at 556). When determining whether
a claim has facial plausibility, “a court must viemcomplaint in the light most favorable to the
plaintiff and accept all of the pldiff's well-pleaded facts as trueAm. United Life Ins. Co. v.
Martinez 480 F.3d 1043, 1066 (11th Cir. 2007).

However, the Court need not take allegations as true if they are merely “threadbare recitals
of a cause of action’s elements, supedty mere conclusory statementgljal, 556 U.S. at 663.
“Mere labels and conclusions or a formulaic recitatbthe elements of@use of action will not
do, and a plaintiff cannot rely on naked assedi devoid of further factual enhancement.”
Franklin v. Curry, 738 F.3d 1246, 1251 (11th Cir. 2013).]f[bllegations are indeed more
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conclusory than factual, then the court does not have to assume theifGhahpdrro v. Carnival
Corp,, 693 F.3d 1333, 1337 (11th Cir. 2012).
ii. Discussion

1. Count I: FDUTPA

FDUTPA provides a civil cause of action foulififair methods of competition, unconscionable
acts or practices, and unfair or deegpacts or practices the conduct of any tracbr commerce.” Fla.
Stat. 8 501.204(1). To state a FDUTPA claim, a ptaimust allege: “(1) a deceptive act or unfair
practice; (2) causatioand (3) actual damage<ity First Mortg. Corp. v. Barton988 So. 2d 82, 86
(Fla. Dist. Ct. App. 2008) (citation omitted). “FDUTR#an be violated in two ways: (1) a per se
violation premised on the violation of anothew lproscribing unfair or deceptive practice and (2)
adopting an unfair or deceptive practidédp v. Toll Jupiter Ltd. P’shigNo. 07—-81027—-CIV, 2009 WL
187938, at *9 (S.D. Fla. Jan. 27, 2009). (citing. Btat. 88 501.204(1), 501.203(3)). “The Florida
Supreme Court has noted that ‘deimepoccurs if there is a represaion, omission, or practice that is
likely to mislead the consumer acting reasonabtyéncircumstances, to the consumer’s detriment.”
Zlotnick v. Premier Sales Grp., Ind80 F.3d 1281, 1284 (11th Cir. 2007) (quoftdR, Inc. v. Beacon
Prop. Mgmt., InG.842 So. 2d 773, 777 (Fla. 2003)). “Under FDUTRAeceptive practice is one that is
likely to mislead consumers and an unfair practiomésthat offends established public policy and one
that is immoral, unethical, opgsve, unscrupulous or substalty injurious to consumers.”
Washington v. LaSalle Bank Nat. As8h7 F. Supp. 2d 1345, 1350 (S.D. Fla. 2011).

Defendant argues that Plaintiff's FDUTPA clainiddor four reasons: §las a non-resident of
Florida, Plaintiff cannot pursueast¢ statutory claims; (2) the claiis duplicative of his breach of
warranty claim; (3) a reasonable comer would not be deceived irtielieving the Pro Diver Watches
were “defect free”; and (4) Plaintifias failed to plead a plausible theof actual damages because the
Invicta Warranty provides for pair or replacement. Each argument is discussed in turn.

a. Whether FDUTPA claim can be pursued by non-Florida resident

Defendant argues that Plaintiff cannot invoke FDUTPA because heither a resident of
Florida nor did he purchase his Pro Diver WatcheBlamida. [DE 39 at 16] Nothing in the plain
language of FDUTPA limits its applicati to injuries ocauing in Florida.SeeFla. Stat. 88 501.20&t
seq Although some Florida case law holds that FDUHRAuld be applied only to-state consumers,
“all of the federal courts in the Stwatn District of Floria that have considered this issue have followed
Millennium[Commc’ns & Fulfillment, Incv. Office of Attorney Gen761 So. 2d 1256 (Fla. Dist. Ct.
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App. 2000)] and held that ‘FDUTPA applies to non-idaresidents if theffending conduct took place
predominantly or entely in Florida.”” Bank of Am., N.A. v. Zaske16 WL 2897410, at *9 (S.D. Fla.
May 18, 2016) (quotingkarhu v. Vital Pharma., Inc.Case No. 13-60768-CIV, 2013 WL 4047016
(S.D. Fla. Aug. 9, 2013) (“The Cddinds that the reasoning Millenniumand its progeny provides the
fairest reading of FOTPA's text and stated purpose. Nothinghia language of the statute suggests that
it is limited to transactions involving Florida consumerssge alsdelton v. Century Arms, IncCase
No. 16-21008-ClV, 2017 WL 1063449, *8 (S.D. Fla. M2@, 2017) (non-resiaé who purchased
products outside the state and alleged injwigside the state may gue FDUTPA claim where
company was based in Florida and comgla of conduct occurred in Florid8arnext Offshore, Ltd. v.
Ferretti Group, USA, In¢.Case No. 10-23869-ClV, 2012 WL 1570057, *6 (S.D. Fla. May 2, 2012)
(same):

Invicta is a Florida corporation with its princigédice of business in Florida. [DE 25 1 6, 7, and
9] Further, Plaintiff alleges that maof the acts or omissions giving rieePlaintiff's claims occurred in
Florida. [DE 25 | 7] The Court finds these allegations analogous to cases where courts have allowed
FDUTPA claims to proceed. Accordingly, to théess Defendant argues the FDUTPA claim should be
dismissed because the Plaintiff lives outside the $fdflorida and purchased his products outside the
State of Florida, its motion to dismiss is denied.

b. Whether FDUTPA claim is duplicative ofbreach of express warranty claim

Defendant argues that Plaint#ftlaim under FDUTPA should be dismissed because it is merely
a restatement of his claim fordach of express warranty. [DE 39mt17] “Florida courts have
recognized that a FDUTPA claim is stated wheeedibfendant knowingly fail® disclose a material
defect that diminishes a product’s valudatthews v. Am. Honda Motor C&€ase No. 12-60630-CIV,
2012 WL 2520675, at *3 (S.D. Fla. June 6, 2012). Ccate recognized that alleging a defendant
“knowingly and intentionally concealled] ... the faleat the [products] suffdrom a design defect,
which was not readily discoverablis a valid claim under FDUTPAdorton v. Hoosier Racing Tire
Corp, Case No: 8:15—cv-1453, 2015 WL 12859316, at *3 (M.D. Fla. Dec. 15, 2015). Here, Plaintiff is
alleging that Invicta misrepresented the Pro DMéatch’s suitability for diving and water-related
activities and that it concealed known defects and engaged in an advertising campaign designed to entice

consumers to purchase products known to be tilefe¢DE 25 | 68-74]. This is sufficient to set

! Because no motion for class certification is before thisrCthe Court does not decide whether a class action may
be certified when no named Plaintiff resides in the state of Florida.
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Plaintiffs FDUTPA claim apart from Bibreach of express warranty claim.
c. Whether a reasonable consumer would be deceived by Defendant’s conduct

Defendant also argues that Plaintiff's FDUTERIm fails because “a reasonable consumer
would not have been deceived ibieving ... that Invia guaranteed that thetas no possibility of a
defect in the Watch that maystdt in water intrusion or bandislodgment.” [DE 39 at p. 18]
According to the Complaint, Plaintiff does not allégat Invicta representseafPro Diver Watch to be
“defect freg rather, the allegation is that Invicta fajsebpresents the product to be suitable for diving
and various types of water activity when Plaintiff contends the product is in reality “prone to breakage
during gentle activity, and leakageaaty depth and in non-marine stiaas” and thus not suitable for
diving and water-related activity [DE 25 {1 2, 25-2858268]. Plaintiff alleges facts that, if true, may
establish a deceptive or false claim as to Fne Diver Watch. The allegations identify false
representations made by Invictgaieding the qualities and capabilitief the Pro Diver Watch and the
defects purportedly concealed from consun&es. Horton2015 WL 12859316, at *3 (allegation that
defendant “knowingly and intentionally concealled] ... the fact that the [products] suffer from a design
defect, which was not readily discoverable” is a valid claim under FDUTPA). Because Defendant’s
arguments go to the merits of Plaintiffs FDUTPAiIo, rather than the sufficiency of pleading, its
arguments do not warrant dismissaée Nature’s Prods., Inc. v. Natrol, In890 F. Supp. 2d 1307,
1322 (S.D. Fla. Oct.7, 2013) (“Whether [specifignduct constitutes an unfair or deceptive trade
practice is a question of féor the jury to determine.”).

d. Whether Plaintiff sufficiently pleads damages

Plaintiff pleads two theories of actual damagest,fthat he is entitteto a full refund of the
purchase price of the products purchased bectugsanisrepresentations rendered the products
“valueless”; or, second, that the defects “signifilyalowered the value of the Pro Diver Watches,
render[ing] them unusable for the purposes in witieia were purchased.” [DE 25 1 75, 83] Defendant
argues that neither theory is plausible becauseténagreed, through its Warranty terms, to repair and
replace any defective watch. [DE 39 at p. 19]

The case oRollins, Inc. v. Heller454 So. 2d 580 (Fla. Dist. Ct. App. 1984), is instructive for
defining “actual damages” under FDUTPRollins adopted the measure of damages used by Texas
courts in interpreting Texas’s DecegtiTrade Practices Act, and statteel measure of damages as such:

Generally, the measure of actuaindges is the difference in thenket value of the product or
service in the condition in which it was deliveesdl its market value in the condition in which it
should have been delivered according to the adrfethe parties. A notable exception to the
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rule may exist when the product is renderetilalass as a result dfie defect—then the
purchase price is the appropriate measure of actual damages.

Id. at 585;see also Smith v. Wm. Wrigley Jr. @&&3 F. Supp. 2d 1336, 1339 (S.D. Fla. 2009) (“Florida
courts have allowed diminished value to servaetsial damages’ recoverable in a FDUTPA claim.”
(internal quotation markand citation omitted)).

The Court finds Plaintiff has alledea plausible theory of damages, in that he alleged that he
purchased two Pro Diver Watches with the intentionse them for water-based activity and that the
latent defects rendered the wakhasuitable for this purpose. [2B& 1 30, 36, 47-48, 75] At this stage
in the litigation, the Federal Rules of Civil Procedluequire Plaintiff only to state a claim that is
plausible on its face, and this he has d&@s= Bohlke v. Shearer's FoolkC, Case No. 9:14-CV-
80727, 2015 WL 249418, at *8 (S.D. Fla. Jan. 20, 2015). Riatntiff's theory that the products were
rendered valueless due to the defects, this isse not be resolvedthis pleading stag&ee Rollins,
454 So. 2d at 585 (allowing for anception to the general rule whére product at issue has been
rendered valueless as a result of the alleged dé&tjtiff has articulated feough facts to state a claim
to relief that is plausible on its facdivombly 550 U.S. at 570.

2. Count IIl: FMA

“A consumer party may state a claim for statyimisleading advertisjhunder Florida law by
pleading that the party relied on some idaiile alleged misleadin@dvertising plus, where
appropriate, all of the other elements of the common law tort of fraud in the inducement, as follows: (a)
the representor made a misrepresentation of aiatdtet; (b) the repremtor knew or should have
known of the falsity of the statemt; (c) the representor intendedttthe representation would induce
another to rely and act on itné (d) the plaintiff suffered inpy in justifiable reliance on the
representation.Third Party Verification, la. v. Signaturelink, Inc492 F. Supp. 2d 1314, 1322 (M.D.
Fla. 2007). Defendant’s argumentsd@missal of Plaintiff's FMA clainare similar to those made as to
Plaintiff's FDUTPA claim;i.e., that no reasonable person would belitha the watches were defect
free and that Plaintiff suffered mlamages due to Invicta’s Warrantpae and replaceerms. [DE 39
pp. 19-20]

First, as the Court already hasted, Defendant mischaracterizes Plaintiff's claim as to the
representations made in Invictaizarketing and advertising. Accand to the Complaint, “[e]very
advertisement and product description for the PneeiDWatches consistently states that they are

suitable for diving at depths of 50 to 300 metersl[that t]his representation is so crucial to the



marketability of the Pro Diver Watches, [the] reprgations regarding its water resistant nature are
permanently engraved onto the Pro Diver Watchesklves.” [DE 25 | 82] Furthermore, Plaintiff
alleges that “Defendant knew, or should have km@bout the defects inghPro Diver Watches,” and
“Defendant intended for the representations about the diaipgbilities of thé>ro Diver Watches to
induce consumers to rely and act upon it.” [DE 25 11 80F8igher, Plaintiff allges that he relied on
Defendant’s representations when purchasing edlais &fro Diver Watches and that the products did
not live up to those representations. [DE 25 9 83]llfires to damages, Priff alleges specifically
that the defects experienced “significantly loweltesl value of the Pro Diver Watches, and rendered
them unusable for the purposes in which they were purchddedBecause these allegations are
sufficient, Defendant is not entitleddsmissal of Plaintiff's FMA claim.

3. Count IV: Breach of Express Warranty’
“To state a claim for breach of expsesgarranty under Florida law, ‘a complaint must allege: (1) the sale
of goods; (2) the express warranty; (3) breach of the warranty; (4) notice to seller of the breach; and (5)
the injuries sustained by the buyer as a result of the breach of the express wdegirgpike v. Wal—
Mart Stores East, L2014 WL 3053184, at *5 (M.D. Fla. July 7, 2014) (quodiagine v. Abbott Labs.,
Inc., 795 F. Supp. 2d 1331, 1340-41 (S.D. Fla. 201I§dd Florida Statuteection 672.313(1)(b),
moreover, “[alny description of the goods which isdmgart of the basis die bargain creates an
express warranty that tigeods shall conform to the stiption.” In this case?laintiff alleges that: (1)
Invicta manufacturers and sells the Pro Diver Watdi2gdnvicta expressly presents that Pro Diver
Watches are intended for diving and suitable for rladsed activities; (3) Pro Diver Watches fail to
perform as warranted; (4) Plaffthotified the actual seller abotiie defects (and Invicta was on
constructive notice of the defects); and, (5) Plaintiff suffered injury because the heeadbfécts)
rendered the products unfit for the purpose withiel were purchased. [DE 25 1 16, 99, 104, 105] For
pleading purposes, Plaintiff's allagans satisfy each of the essent&juirements for a claim for breach
of express warranty.

a. Written warranty not preclusive of claim premised on product description
Defendant argues that Plaintiff attemptplead around Invicta’'s Warranty by claiming the Pro

Diver Watch is not suitable for the diving and watdsitesl activity instead adlleging mere defects

2 Defendant argues that Plaintiff's MMWA claim (Count 11 rises or falls on the sufficiency oéaestatlaim for breach of
express warranty. [DE 39 pt 16] The Court agreeSee, e.gBurns v. Winnebagmdustries, Inc.No. 8:11-cv—354-T-24—

TBM, 2012 WL 171088, at *4 (M.D. Fla. Jan.2 0, 2012) (collecting cases). Accordingly, because the Court finds Plaintiff's
breach of express warranty clainffisiently alleged, Plaintiff's MMAV/A claim may proceed as well.
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(which Defendant argues would be cageby the Warranty). [DE 39 at p. @t this stage, it is not the
Court’s role to look behind the pleags but only to assess whether, as pleaded, the Plaintiff sufficiently
states a cause of acti@ee Setai Hotel Acquisiti, LLC v. Miami Beachuxury Rentals, IncNo. CV
16-21296-CIV, 2017 WL 1608891, at *2 (S.D. Fhpr. 28, 2017) (court will not look “beyond
four-corners” of complaint on motion to dismissge alsoDavis v. United StatesCase No.
12-80118-CR, 2016 WL 4204483, at *1 (S.Ca.FAug. 9, 2016) (it is axiomatibat plaintiff is “master
of his complaint” and should not lseibject to redracterization of his pleangs). In support of its
position that a plaintiff cannot plead aroundritten warranty, Defendant cites onlySpeier-Roche v.
Volksw. Agen. Grp. of Am. Indlo. 14-20107-CIV, 2014 WL 1745050,*8t(S.D. Fla. Apr. 30, 2014).
Speir-Rochghowever, did not address a situation wiekescriptions concenmngy the qualities and
capabilities of the product are “maplart of the basis of the bargdiFl. Stat. 8§ 672.313(1)(a) and (b).
Accordingly, Invicta’s Waranty does not serve asla factabar to a breach of express warranty claim
premised on a product that fails to conform to its detsani. It is sufficient thaPlaintiff alleges that an
express warranty was madegdahe warranty was breach&ee Small v. Amgen, In2.F. Supp. 3d
1292, 1298 (M.D. Fla. 2014) (“The existence of an express warranty is a factual issue for the jury to
decide.”).
b. Whether Invicta’s repair or replace Warranty obviates defect claims

Defendant appears to argue that Plaintiff's clamnost fail because Invicta's promise to repair
and replace under the termgizé Warranty operate as a sufficient disclaimer that the Pro Diver Watch
“may break” and not warranted to be “defect free.” [DE 39 pp. 10-11] The Court rejects this argument;
the terms of Invicta’'s Warranty aretmelevant to the question of whet Plaintiff has sufficiently plead
a claim based on the Pro Diver Watch failingémform to Invicta's express representaticseser|.
Stat. § 672.313(1)(b).

c. Whether Plaintiff satisfied UCC notice requirement

Next, Defendant argues that Pldfist claim must fail because he failed to provide Invicta with
notice and an opportunity tare. [DE 39 at pp. 11-1Hlorida’s Uniform Commercial Code requires
that “[t]he buyer must within a asonable time after he or she disesw® should have discovered any
breach notify the seller of breach or be barrechfany remedy.” Fla. Stat. § 672.607(3)(a). “Seller”
means a person who sells or contracts to sell goblds Stat. § 672.103(1)(d). Florida courts recognize
“that notice is required to bgiven to the sellemot the manufactureuynder Florida law.PB Prop.
Mgmt., Inc. v. Goodman Mfg. Co., L.Base No. 3:12-CV-1366, 2014 IP640371, at *4 (M.D. Fla.
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Aug. 14, 2014) (citingred. Ins. Co. v. Lazzara Yachts of N. Am., [base No. 8:09—cv—607, 2010 WL
1223126, at *5 (M.D. Fla. Mar. 25, 201@plding that “the plain languagé the statutéherefore does
not require notice to a manufacturer, such as [Defesfdg. Here, as requed by statute, Plaintiff
provided the seller with notice of the defeit his Pro Diver Watt [DE 25 11 37-40]. CitinBurns v.
Winnebago Indus., Inc492 F. App’x 44 (11th Cir. 2012), Defemd@argues that Bintiff was required

to also provide Invicta with notice because the ¥rdyr directed consumeis send their products to
Invicta for service. [DE 39 @it 11] Defendant misconstrugarns In that case, the warranty explicitly
required thatWritten notice of defects must be gite the selling deder and manufacturer Id. at 47,

fn. 3 (emphasis in original). Here, Invicta/8arranty has no such provision. Accordingly, because
Plaintiff complied with the statutand because Invicta’s Warranty is silent as to whom notice must be
given, the Court finds the notice reguments of Florida’s UCC satisfied.

With respect to whether Plaintiff was required to progid@epportunity to cure Invicta, to the
extent this issue is not resolved by the Courtigcesions above the Court defers any ruling on this
issue until summary judgment. Neither party citegsarectly on point on this issue. The Court
recognizes that some district cours/e found that knowledge of a deteat the time of sale is itself a
sufficient opportunity to cure.See Radford v. Daimler Chrysler Cqrp68 F. Supp. 2d 751, 754 (N.D.
Ohio 2001);Albert v. General Motors Corp600 F. Supp. 1026 (D.D.C. 1988)cFadden v. Dryvit
Sys., Ing.Case No. CV-04-103, 2004 WL 2278542, at *17 @D Oct. 8, 2004).Other district
courts have refused to find priknowledge of a defect as synonymauith an opportunity to cure the
defect, however, the reasoning in seeles includes a consideratifom, example, of whether such a
finding would render a mafacturer liable outsidef a warranty period.SeeAprigliano v. Amer.
Honda Motor Cq.979 F. Supp. 2d 13331, 1344 (S.D. Fla. 2013) (“[T]h€ourt is not persuaded
principles of equity and fair play are served bkimgia manufacturer of aguiuct liable to a subsequent
purchaser outside the warranty pdrfor an alleged de€t the manufacturer ver had the opportunity
to repair or replace . . . .”). Here, the Court wihsider any further argwent on this issue in the
context of a developed evidentiary record thauihes such information as whether Plaintiff's watch

was within the relevant warranty period.

® The Court finds that Plaintiff has adequately pleaded Defendant’s knowledge of defects in its watches in compliance
with federal pleading standards in light of (1) the volume of complaints about the watch and (2) the juxtaposition of

Plaintiff's alleged use of his watch (with minimal exposure to water) and the alleged advertised uses of the watch
(which included diving to depths of up to three hundred meters).
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d. Whether Warranty is unfair and unconscionable

Defendant asserts that Pldinteinnot get around terms of tinvicta Warranty based on it being
procedurally and substantively uncaiosable. [DE 39 at 13-15] Plaifitasserts that even if the Invicta
Warranty was relevant to the issue of whether Defendant breached &3 @xpranty based on product
description, it is nonetheless unaickeable because: (a) the defewtse known prior to sale; and (b)
because its terms are unfair and onereligg (equiring payment of a fee and shipping costs amounting
to 50% or more of the value okthvatch, risking replacement witlmatch of lesser vay and arbitrary
and subjective exclusions). [DE 25 11 43-45]

At this stage, the Court finds that the term#ngicta’s Warranty are noelevant to Plaintiff's
claim. Notwithstanding, Plaintiff sufficientlypleads unconscionability. “While a finding of
unconscionability in the context @& warranty ‘cannot be prerai solely upon #gations that
Defendant knew that a defect in the product miglkedr where the plainti alleges that defendant
“engaged in a course of conduct intended to actigelyceal the defect,” dismissal of an express
warranty claim “would not be appropriateGrasso v. Electrolux Home Prod., In€Case No.
15-20774-CIV, 2016 WL 2625746, at *2 (S.Bla. Mar. 24, 2016) (quotin§uddreth v. Mercedes—
Benz, LLC2011 WL 5240965, at *3 (D.N.J. Oct. 31, 201%$e also Cooper v. Samsung Electronics
America, Inc.Case No. 07-3852008 WL 4513924, at *3 (D.N.J. Sep0, 2008) (determination of a
warranty’s unconscionability more suitable for determination on summary-judgment stage rather than
on consideration of a motion to dismiss). Here, the tGosatisfied that Plaintiff alleges sufficient facts

demonstrating that Invicta’s Warranty is unagosable and will not dismiss on that bdsis.

[1l. CONCLUSION
For the foregoing reasons, it is ORDERBIND ADJUDGED that Defendant's Motion to
Dismiss [DE 39] is DENIED.
DONE AND ORDERED in Chambers, Fort PierEtgrida, this 4th day of August, 2017.
(b A ‘\R@.AM
ROBIN'LROSENBERG /
UNITED STATES DISTRICT JUDGE

* Defendant also argues tiRiintiff cannot argel unconscionability becaugeivity does not exist between Plaintiff and
Defendant. [DE 39 at p. 14]. While the Court recognizes some authority exists to the contrary, it is confident following those
cases, including Jud@mhn’s analysis iVrigley (663 F. Supp. 2d at 1338), holding that privity is not required for a breach of
express warranty claims.
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