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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16:v-62826GAYLES

KIMBERLY HARDMAN ,
Plaintiff,

V.
ZALE DELAWARE, INC. d/b/a

PIERCING PAGODA,
Defendant.

ORDER

THIS CAUSE comesbefore the Courbn Plairtiff Kimberly Hardman’sMotion to Remand
[ECF No. 7]. The Court hasarefully considerethe parties’ briefsthe recordn this caseandthe
applicable law, and is otherwise fully advisedhe premiseBecause the Court finds tha&fend-
ant Zale Delaware, Inc!Zal€’), cannot estaidh that the amount in controversy exceeds the
jurisdictional threshold, the motion to remand shall be granted.
l. BACKGROUND

According to the allegations in the Complaifgle hired Hardman on March 2, 2016
work asan assistant managatrone of itsPiercing Pagodaetail locations in FloridaDuring the
course of her employmertiardmanbecame pregnant andrtmued to work until hiree days
before she delivered heaby on June 16, 201She took four weeks of Zakpproved time off
of work and returned to work in July 2013pon her return Hardman’s manager, Luznotified
her that she could not return to work without a doctor’s déedman therscheduled aappoint-
ment to see physician butthe earliest aviable appoitment washot fortwo months Luz informed

Hardman that two months was “too loregperiod of timeand that she needed &placeHardman

! |dentified in the Complaint by this single name.
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thus terminating Hardman’s employme@ompl.  21.

On October 28, 2016, Hardman filed actionin the Circuit Court for the Seventeenth
Judicial Circuit in and for Broward County, Florida, unttex FloridaCivil Rights Act ( FCRA"),

Fla. Stat. § 760.0&t seq. alleging thaZale discriminated against her in terms and conditions of
her employment andenied hercontinued emplpgment because of her pregnancy. Aakeved
service of process amdmoved the aain to this Court on November 30, 2Qd6voking this
Court’s diversity jurisdictionpursuant to 28 U.S.C. § 1332.

On December 6, 2016, casel for Zale asked counsel for Hardman if he would stipulate
that Hardman would neither seek nor accept more than $75,000 in this case; Hardman'’s counsel
declined. Def.’s Opp’n Ex. DHardmanfiled the instant motion to remarite following day
argung that Zalecannot g@ablishthat the amount in controversyceedshe $75,000jurisdictional
threshold esablished by 28 U.S.C. § 1332.

Il. LEGAL STANDARD

The statute governing removal, 28 U.S.C. § 1441, permits a defendant to removeimost ci
cases originally filed in state court to federal court if the federat canrproperly exercisederal
qguestion jurisdiction under 28 U.S.C. 8 1331 or diversity jurisdiction under 28 | 83.332.
Federalguestion jurisdiction exists if the plaintiffs’ suit “arises under” the “Constitul@ens, or
treaties of the United States,” and the issue “must appear on the theeptdintiff's wellpleaded
complaint.”Cmty. State Bank v. Strongb1l F.3d 1241, 1251 (11th Cir. 2011) (quoting 28 U.S.C.
8 1331). Generally, a case “arises under” federal law if federal law creates thefcatsmmopor
if a substantial disputed issue of federal law is a necessary elenzestadé law clainfranchise

Tax Bd. v. Constr. Laborers Vacation Tru463 U.S.1, 9-10, 13 (1983). Diversity jusdiction

2 Diversity of citizenship is not at issue here. Hardman is a citizeloofl&, and Zale is a Delaware corporation with

a principal place of business in TexaseNotice of Removal 1 221.
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requires fully diverse citizenship of the parties and an amount in controversy7@&@00, ssessed
at the time of removaEhlen Floor Covering, Inc. \Lamh 660 F.3d 1283, 1287 (11th Cir. 2011);
see als®8 U.S.C. § 1332(a).

Upon removal, 28 U.S.C. § 1447(c) “implicitly recognizes two bases upon whistriet di
court may—and in one case mustorder a remand: when there is (1) a lack of subjedtema
jurisdiction or (2) a defect other than a lack of subject matter jurisdictit@miandez v. $ainole
County 334 F.3d 1233, 12387 (11th Cir. 2003) (citation omitted). If a plaintiff seeksnand
on the basis of a lack of subject matter jurisdiction,rshg file a motion to remand at any time,
and “[i]f at any time before final judgment it appears that the district court ladisct matter
jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c). If the plageks €mand on
the basis of anyther defect, she must file a motion to remand within thirty days after the filing
of the notice of removald. “The removing party bears the burden of proof regardingxiseeace
of federal subject matter jurisdictiorCity of Vestavia Hills v. Gen. &i Ins. Co,. 676 F.3d 1310,
1313 n.1 (11th Cir. 2012), and it bears the burden of demonstrating that removakis s@e
Williams v. Best Buy Cp269 F.3d 1316, 1319 (11th Cir. 2001).

A district court considering a motion to remand “has before it thr@ytimited universe of
evidence available when the motion to remand is-fited., the notice of removal and accoaap
nying documents,Lowery v. Ala. Power Cp483 F.3d 1184, 1213-14 (11th Cir. 2007) (footnote
omitted), although the court “when necesdangy] consider postemoval evidence in assessing
removal jurisdiction,” such as “to establish facts present at the time of refmeketka v. Kolter
City Plaza ll, Inc, 608 F.3d 744, 773 (11th Cir. 2010) (quotigrminski v. Transouth Fin. Corp.
216 F.3d 945, 946, 949 (11th Cir. 2000)). If that evidence is insufficient to establish the propriety
of removal, “neither the defendants nor the court may speculate in an atiemgike up for the

notice’s filings.” Lowery, 483 F.3cat 121415. The distritcourt is required to “strictly awstrue



the right to remove’ and apply a general ‘presumption against the exefd¢ederal juisdiction,
such that all uncertainties as to removal jurisdiction are to be resolvadoindf remand.”
Scimone v. Carnat Corp, 720 F.3d 876, 882 (11th Cir. 2013) (internal giuation marks ontied)
(quotingRussell Corp. v. Am. Home Assur. Q64 F.3d 1040, 1050 (11th Cir. 2001)). That said,
the courtmust be “equally vigilant” in protecting a defendant’s right toceed infederal court
as it is in respecting the state court’s right to retain jurisdicRoetka 608 F.3d at 766.
1. DISCUSSION

A. Zale Has Failed to Establish the Amount in Controversy

“[A] defendant’s notice of removal need include only a plausible allmg#tiat the amount
in controversy exceeds the jurisdictional threshold”; however, when theifflaortests the
defendant’s allegation28 U.S.C. § 1446(c)(2)(B) mandates that teéeddant establish by aepr
ponderance of the evidence that the amount in conspeaceeds the thresholdart Che okee
Basin Operating Co. v. Owenk35 S. Ct. 547, 554 (2014jere, in accordance with Flda law,
Hardman alleged in her Complaint otihat she seeks “all damages recoverable under the [FCRA],
including punitive damages, as well as costs, expenses, attorney feey atigeamavful relief
this Court deems to be just and proper.” Compl. Zbl# asserts that the total ameumtontrovesy
calculation should be an aggregate of potential awards of back pay, frontopagnsatory da-
agespunitive damages, and attorngyees—an aggregate that, in Zale's view, exceeds $75,000.

To establish that federal jurisdiction exists, a defendant must do so by a sleb\fact
and not mere conclusory allegatidkrmwery, 483 F.3d afl217, see alsdierminskj 216 F.3dat
949 (removal “cannot be based simply upon conclusory allegatibese the ad danum is gent’
(citation and internal quotation marks omitfedistrict courtscan make"” reasonable dductions,
reasonable inferences, or other reasonable extrapoldtiomsthe pleadings to detaine whether

it is facially apparent thatcase is removahleRoe v. Michelin N. Am., In&513 F.3d 1058, 1061



62 (11th Cir. 2010fquotingPretka 608 F.3d at 794 Courts “may use their judicial egpgence
and common sensé&i determining whether the amount in controversy is et 1062, butf
thejurisdictionalamount is “neither stated cliaon the face of the doments fore the court,
nor readily deducible from them, the district court lacks subject mjattisdiction and must
remand to state couttRae v. Perry392 F. Appx 753, 755 (11th Cir. 2010) (per ¢am) (citing
Lowery, 483 F.3cat1210-11, 1219).
1. Back Pay

Under theFRCA, the court may issue an order providing affirmative rehefuding back
pay.Fla. Stat8 760.11(5)District courts in Florida disput@hether back pay is to belcalated
from termination through the date of remowalfrom termination through the date of the trial
estimating a trial date if one has not already been detern@oedpare, e.g Ambridge v. Wells
Fargo Bank, N.A.141212,2014 WL 4471545, at *3 (M.D. Fla. Sept. 10, 20@3te of remeaal);
Henderson v. Ricoh Ams. Carplo. 092467, 2009 WL 5171775, at *2 (M.D. Fla. Dec. 22, 2009)
(same);andSnead v. AAR Mfg., IndNo. 091733,2009 WL 3242013at *2 (M.D. Fla. Oct. 6,
2009),with, e.g, Sheehan v. WestcaF®und, Inc.,No. 122544, 2013 WL 247143, at *2 (M.D.
Fla. Jan. 23, 2013) (date of triaNtorgan v. Sears, Roebuck & C&No. 1260055, 2012 WL
2523692, at *2 (S.D. Fla. June 29, 20E2)d Fusco v. Victoria’s Secr8tores, LLC806 F. Supp.
2d 1240, 1244 (M.D. Fla. Aug. 19, 2011) (same).

In refusing to calculate baglay through the trial date, oneurt stated

[T]his Court is not persuaded that reasonable deductions can support calculating

back pay through the dabf trial. If calculated through the date of trial, the Court

would be required to not only estimate a trial date, but also predict wifrkbimiff

will or will not continue to mitigate his damages between the datenwdval and

that estimated trial de. These predictions would be too uncertain and based on

the unknown, impermissibly formed from speculation, rather thateeue bfore

the Court. For the purposes of this motion, the Court will calculate bacdknoagh
the date of removal to avoid irapnissible speculation.



Ambridge 2014 WL 4471545, at *3.

Here,the Court finds that calculating back pay from the date of dattaodman’sermina-
tion through the trial is too speculative under the same reasoning apptiesl dyurt inAmbridge
andother courts electing to calculate back pay through the date of refidwaineed to estimate
the trial date and predict whethgardmanwill mitigate her damages and to what extent would
result in anamount basethore onconjecturehan onevidenceFor purposes of this ation, he
Court will avoid such speculation amdall calculate back pay from the datetermination through
the dateZalefiled its Notice ofRemoval. The amoumwill account forthe sixteenmonth eriod
from July 23, 2015, through November 30, 20ib6the total amount of $38,281.28.

2. Front Pay

Under the FCRA, plaintiffs are entitled to make a claim for either reinstateménbrar
pay™—"“an amount of money awarded after trial in lieu of, or until, reinstatefnBrachu v. City
of Riviera Beach304 F.3d 1144, 1168.31(11th Cir.2002). Reinstatement is presumpaly the
“appropriate remedy in a wrongful discharge ¢ass front pay is awarded in lieu of mstate-
ment only in extenuating circumstancelsS.Equal Empt Opportunity Comnmv. W & O, Inc,

213 F.3d 600, 619 (11th C2000) “In deciding to award front payather thameinstaément

courts will considewhether‘discord and antagonism between the parties would rendetater

®  Anothercourt in the Middle District of Florideeasoned:
Orders that explain why the amount in controversy should includerg@mstval backpay rely
on Pretka. . .— which permits “deduction, inference or other extrapolation” in detengithe
amount in controversy-andRoe. . .— which permits “experience and common sense inrdete
mining’ the amount in controversy. However, altholRetkaand Rod describe how a cati
may calculate an amount in controversy, they fail to change the tiegngement for an amount
in controversy. Indee®retkaaffirms that “[a] court’s analysis of the amotintcontroversy
requiremenfocuseson how much is in controversy at the éiof removal, not later.” Even &
court could “deduce, infer, or extrapolate” posioval back pay, that bagay is not “in
controversy” at the time of removal.

Davis v. Tampa Ship, LL®o. 140651, 2014 WL 2441900, at *2 (M.D. Fla. May 30, 20(eljations and fob
notesomitted).

For purposes of this Order, the Court accepts Zale's calculdtimack pay based aan extrapolation of Hardman's
earningsfrom her employment with Zales stated on her \®. SeeDef.’s Opp’n at 34; Def.’s Opph Ex. B.
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ment inefective as a makehole remedy the ‘defendant’s management [had] intdated or
threatened the plaintiffor the termination had harmed the plaintiff's emotional veeling”
(citations omittedjquotingLewis v.Fed. Prison Indus953 F.2d 1277, 1280 (11th Cir. 1992)).

In Lewis the plantiff, who was within four years of mandatory retirement, left hpley-
ment after his supervisor “initiated a campaign of harassment designed taerpéahtiff's]
early retirement.’953 F.2d atLl278.In support of his claim for front payhe plaintiff submitted
evidence, including testimony from his treating psychiatttist; showede hadeft an etremely
“antagonistic, discriminatory work environment” with an “emotional disturbahaerendered
him unfit to return to that environmentd. at 1281. The Eleventh Circuit, noting th#f] font
pay remains apecial remedy warranted only by egregious circumstdhicesfound that these
factors combined constituted such egregious circumstances justifyingaash @ffront pay. See
id. (“[T]he most important factoremains the evidence adduced at trial that the discation
endured by [the plaintiff] in effectisabledhim.” (emphasis in original)).

Here, however, Hardman does not allege such egregious circumstances surrounding her
termination. In herAugust 2016emand letter tdale, she claim$o have Severely suffered as a
result of this unlawful conduct,” including “depression, emotional distress, and arl sease
of failure.” Def.’s Opp’n Ex. Cat 1 But she makes no reference in either then(ptaint or the
submitted evidenct® anything amoumhg to an“antagonistic relatinshigd]” or systematic ntimi-
dation the behaviors theewiscourtfound to be illustrative of “egregiousrcumstances.’953
F.2d at 1281 There issimply no indication thaHardmanwould beunwilling to return to return
to her previous employment or thédleis unwilling to reinstate her. Thus, itegtrenely unlikely
that an award of front payould be grantedand the Court will not awsider it in cdculating the

amount in controversy.



3. Compensatory Damages

In actions brought under the FRC#]he court may also award compensatory damages,
including, but not limited to, damages for mental anguish, loss of dignity,ngnokizerintangble
injuries, and punitive damages.” Fla. Stat. 8 760.11{8hile it is difficult to quantify the value
of these damages, for purposes of determining the amount in controver@ndademay satfy
its burden by submitting evidence of damagesnfdecisions in comparable caseSchmidt v.
Pantry, Inc.,No. 120228 2012 WL 1313490, at *3 (N.D. Fla. Mar. 6, 201Zport and reom-
mendation adopted®012 WL 1313480 (N.D. Fla. Apr. 17, 201Plpwever,reliance on past verdict
awardsfor “purportedy similar” claims is inadequate &atisfy thgurisdictional amountSee
Lowery, 483 F.3d at 12221 (“[W]e question whether such general evidemtgfevious vedict
awards] is ever of much use in establishing the value of claims in any rbicalgesuit. Loking
only to this evidence and the complaint, the facts regarding other cases tehing abbut the
value ofthe claims in this lawsuit.”).

Zale cites several jury awarflem FCRA andtheremployment discriminationasedar
in excess of the jusdictional amouniseeDef.’s Opp’'n at 89, but at the same time fails to demo
stratethe relevance aheseverdict awardgo the preseriitigation or the amount in ¢droversy
at issueZale explains little about each cited case, stating only thatitleedyCRA cases andtlisgy
the amount awarded by the verdiittprovides nosimilarity between the factual umstances
underlying the claims thosecases and the pres&aisethat wouldjustify including a sum simnfar
to the referenced jury awardstime amount in controversy in this caSeeBrown v. Am. Epress
Co, No. 09-61758, 2010 WL 527756, at *6 (S.D. Fla. Feb. 10, 2010) (“Defeisdelance on a
factually dissimilar age discrimination case does not provide a sufficiestfbasdculatingthe
amount in controversy.”)Destel v. McRoberts Protective Agency, |ii3-62067, 2004 WL

746293, at *4 (S.D. Fla. Feb. 17, 2004) (finding that the defendant failethbdigs the girisdic-



tional amount by merely citing to “cases where other plamtifére awarded large amounts in
compensatory and/or punitive damages without comparing the factual or legal iade in those
cases to [p]laintiff's claims”)Zale has provided “no information . . . that allows [the Court] to
assess or even make ‘reasonable deductions, reasonable inferences, oasathableegrtrapo-
lations’ as to the type or amount of compensatory damages to Wwiaamiar] might be atitled.”
Marcenaro v. Creative Hairdressers Indo. 1260236,2012 WL 1405690, at *3 (S.D. Fla. Apr.
23, 2012) (quoting’retkg 608 F.3d at 754). Given that Zale has providedundeace about the
compensatory damages sought or available in this casgothrewill not caosider compensatory
damagesn calculating tle amount in controversy.
4, Punitive Damages

For adions brought under the FCRA, punitive damages are available to a plagttitf
exceed $100,00Fla. Stat§ 760.11(5)Defendant states that because it is not apparent to a legal
certainty that the fil, statutory allowabl@mount cannot be recoverdgten this amourghould
be included in the amount in controversyMarcenarq the defendant argued this very pobiit
Judge Marra, the presiding judgefused to agree that “the mere requesplinitive danages”
satisfiedthe jurisdictional amount because “drawing such a conclusion would biagobtore
than speculation and is impermissible.” 2012 WL 1405690, a$é8;alsdDesmond v. HSBC
Card Servs., InG.No.09-1272, 2009 WL 2436582, at *RA(D. Fla. Aug.6, 2009)(“[l]f the prayer
for punitive damages satisfies the amount in contsyverquirement, nearly ever . . casdin
which punitive damages are permittésljmmediately removable.”Yale produces n@&vidence
anddoes not attempt to estimate t@mount of a potentigdunitive damages awardaher, it
simply stateghe propositiorthat “punitive damages must be considered unless piarant to a
legal certainty that such cannot be recover&ef.’'s Opp’n at 9 (emphasis removed) (quoting

Holley Equip. Co. v. Credit All. Corp821 F.2d 1531, 1538 1th Cir. 1987). Zale eroneously



interprets this proposition as requiring courtsapply the maximumpunitive damage awd
allowed under the FCRA unless a plainpfbves to a legal certainty that such an amount cannot
be recovered.Thiswould impermissibly shift the burden to Hardman to pribsamount in con-
troversyon her own motion to remandhe burden is Zale’s alone, and becatasle has povided
no evidenceto the catrary, the Court find¢hat it would be speculatite calculate annsupported
amount of punitive damages as part of the amount in controversy.
5. Attorney’s Fees

The FCRA provides that a court, “in its discretion, may allogvprevailing party a esan-
ableattorney’s feaspart of the costs Fla. Stat. § 760.11(5) (emphasis added). Court costs and
interest cannot be incorporated into the amount in controversy calculation. 28 U.S.C. 8.1332(a)
“When a statute authorizes the recovery of attorney’s fees, a reasonable ahtbagseé fees is
included in the amount in controversyorrison v. Allstate Indem. C0228 F.3d 1255, 1265
(11th Cir. 2000Y.

Zale stateshat Hardmarmwill likely satisfy the jurisdictional amouttirough attorney’s
fees alongby estimatinghatthe reasonable rate felardman’scounsels $250.00perhour® and
thatHardman’scounsel is more likely than not to expend 300.1 haunking on thiscase which

would amount to $75,000.0a fees Def.’s Opp’n at 12The Court rejects this estimation. Zale

®> Several courtsgiting the text of theFCRA, have decided categorically against considering attorney’s fees in

calculatingthe amount in controvey in an FCRA actionSee, e.g.Order Granting Plaintiff's Motion to Remand,
Jones v. DollarTree Stores, IngcNo. 1261262 (S.D. Fla. Aug. 3, 2012), ECF No. Miartinez v. Davey Tree
Expert Co, No. 110873, 2011 WL 3794754, at *3 (M.D. Fla. Aug. 26, 20F)scq 806 F. Supp. 2d at 1244
n.2. The approach of those courts, however, is incordeet.Mo. State Life Ins. Co. v. Jgn2g0 U.S. 199202
(1933) (“Evidently, thdstate]court concluded because the state statute directed that attorneys’ feesbghould
treated as costs, they were costs within the removal statute. . . isBuieth wasrejected here iSioux County,
Neb. v. National Surety Ca276 U.S. 238, 241 [1928]. . [Here, i]n the state court the [plaintiff] sought to
enforce the liability imposed by statute for his berefit collect something to which the law gave him a right.
The amount so demanded became part of the matter put in coggrbyethe complaint, and not mere ‘costs’
excluded from the reckoning by therigdictional and removal statutes.”).

® Thisrate is based on the determination of a court in the U.S. District @uuhtef Middle District of Florida that
a reasonable rate for Hardman@unselwas $250.00 per houBeeReport andRecommendation &4, Borrelli
v. Daytona Beach Kennel Club, Inblo 1tcv-1453 (M.D. Fla. Dec. 19, 2012), ECF No. B&port andrecanmen-
dationadopted Order at 1 (M.D. Fla. Jan. 3, 2013), ECF No. 56.
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merely takesa reasoable feefor Hardman’scounsel recognized by a previous coadlculated
how many hours casel would need to worét that ratdo satisfy the jurisdictional amount, and
decided it is more likely than not thae will work that many hours on thisase Zale has ailed
to show the amount of attorney’s fé¢ardman’s counsélasincurred, the number of houng had
worked at the tim&ale removegdor any faatial basis for its proposed valueatrney’'s feesThis
cdculation of attoney’s fees is conclusot bestandwill not be included irdetemining the
amount in cotroversy.
6. Failure to Stipulate

Finally, Zale asserts thatardmars counsel’s failure to stipulate that Hardman wouodd
seek or accept more than $75,000 in this litigation is disposititl/eeodimounin-controversy
requirement“There are several reasons why a plaintiff would not so stipulate, and a refusal t
stipulate standing alone does not satisfy [defen@antirden of proof on the jurisdional issue.”
Williams v. Best Buy C0269 F.3d 1316, 1320 (11th Cir. 200Giventhat the oly reasonable
evidence Zale has submitted to the Casidn estmation of Hadman’sback paydamages, the
Court will not use Hardman’s decision not to skgte to fill the nearlyorty-thousanddollar gap
between that estimation and flueisdictional thresholdCf. Hlison v. CocaCola Refreshments
USA, Inc, No.15-0246 2015 WL 6769449, at *2 (M.D. Fla. Nov. 6, 2015) (stating that the-plai
tiff's refusal to spulate to the amount ofadnages “adds tile weight” but ultimagly concluding
that the @fendant had plausibly alleged the amount intaversy eceeded $75,0000r other

reasons based on other evidence

Upon consideration of the foregoing, the Court finds H#dé¢ has failed to establish by a
preponderance of the evidence that the amount in controversy exceeds thaiquraddhrebold.

Remand is therefore warranted.
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B. Hardman Is Not Entitled toAttorney’s Fees and Costs

In the event the Court granted the motion to remand, Hardman seeks an awardeyf sitto
fees and cost$See28 U.S.C. 81447(c) (“An order remanding the case may requisgryant of
just costs and any actual expenses, including attorney fees, incurred @s @ the removal.”).
“Absentunusual circumstances, courts may award fees under 8 1447(c) only where the removing
party lacked an objectively reasonable basis for seeking remddaitin v. Franklin Capital
Corp,, 546 U.S. 132, 141 (2005kiven thatFlorida districtcourts disputevhether to calalate
back payin FCRA caseshrough the date of removal or the date of trial, the Court finds that Zale
did have an objectively reasonable basis for seeking removal. Haidsjan’'s request for fees and
costs is denied.
IV.  CONCLUSION

Basedon the foregoingit is ORDERED AND ADJUDGED that thePlaintiff’'s Motion
to RemandECF No. 7Tis GRANTED. This action iREMANDED in its entirety to the Circuit
Court of the Seventeenth Judicial Circuit in and for Broward County, Florida.

IT IS FURTHER ORDERED that the Plaintiff’'s request for an award of attorney’s fees
and costs, pursuant to 28 U.S.C. § 1447(d)HESIED.

This action iSCLOSED.

DONE AND ORDERED in Chambers at Miami, Florida, tH28th day of February, 2017.

DM

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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