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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17v-60394GAYLES

ABERCROMBIE & FITCH TRADING CO.
Plaintiff,

V.

ABERCROMBIEANDFITCHSALE.US etal,
Defendants.

TEMPORARY RESTRAINING ORDER
AND ORDER SETTING HEARING ON MOTION FOR PRELIMINARY INJUNCTION

THI S CAUSE comesbefore the Court on Plaintif\bercrombie & Fitch Trading Cs
Ex Parte Application for Entry of Temporary Restraining Ordand Preliminary Injunction
[ECF No.6], againstDefendarg, the Individuals, Partnerships and Unincorporated Associations
identified on Schedul®” heretq pursuant to 15 U.S.& 1116,Fed. R. Civ. P65, and heAll
Writs Act, 28 U.S.C81651(a)for allegal violations of the Lanham Act, 15 U.S.C. §§ 15l
1125(a) &(d). Becausahe Court finds that th@laintiff hassatisfied the equiranents for the
issuance of a temporary restraining order,Rkantiff's Application forTemporary Restraining
Ordershall be granted
l. FACTUAL BACKGROUND *

1. Plaintiff Abercrombie &Fitch Trading Cq.is theregisterecdbwnerof the following
trademarkswhich are valid and registeremh the Principal Register of the United States Patent

and Trademark Offic@&he“AbercrombieMarks’):

1 The factual background is taken from PlaingfComplaint [ECF No. 1], Plainti Application for Temporary
Restraining Orderand supportingvidentiary submissions.

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/0:2017cv60394/501841/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/0:2017cv60394/501841/8/
https://dockets.justia.com/

Trademark

Registration
Number

Registration
Date

Class / Goods

ABERCROMBIE
& FITCH

0,951,410

JANUARY 23,
1973

IC 025 -mens and women'’s clothing
and footwear-namely pants, shirts,
skirts, jackets, coats, gloves, mittens,
hats, underwear, shoes, belts, caps.

abercrombie

2,305,464

JANUARY 4,
2000

IC 025- Clothing, namely, coats, jacke
knit shirts, woven shirts, t-shirts, shirt
underwear, pants, jeans, hats and sh

IC 035 -Retail clothing store services

0O€s.

ABERCROMBIE
& FITCH

2,500,146

OCTOBER 23,
2001

IC 003- personal care products, name
perfume.

IC 014 -jewelry, namely, necklaces a
bracelets.

IC 018 - handbags, tote bags and tra
bags.

IC 025 - clothing, namely, t-shirts,
sweatshirts, sweatpants, jeans, sand
visors, tank tops, swimwear, bikinis a
camisoles.

nd

vel

als,

A&F

2,530,664

JANUARY 15,
2002

IC 025 - clothing, namely, hats, caps,
shirts, tshirts, tank tops, knit tops,
woven tops, halter tops, sweatshirts,
sweatpants, underwear, boxer shorts
pants, short pants, jeans, skirts,tfoo
wear, sweaters, vests, coats, jackets
scarves.

IC 035 -retail personal care product
and clothing store services and ma ¢

der catalog services featuring persongl

care products and clothing.




IC 025- clothing,namely, shirts,-shirts,
tanktops, knit tops, woven tops, swea
shirts, sweatpants, jogging pants, awi
wear, boxer shorts, pants, short pants,

jeans, dresses, skirts, belts, sweaters,
HOLLISTER 2,774,426 OCTOBER 21,/ yests, coats, jackets, sold exclusively
2003 applicants stores.

n

IC 035 -retail store services featuring
clothing and personal care products
provided exclusively in applicast’
stores.

IC 025 - clothing, namely, polo shirts,
sweaters,-shirts, shirts, knit tops,
woven tops, sweatshirts, sweatpants,
pants, shorts, caps, hats, scarves, jackets,
coats, sandals, flip flops, belts, tank tops,
underwear, boxer shorts, swim suits,
pajamas, sleepwear.

February 27,

3,212,644 2007

i

IC 035- retail store services, and-tine
retail store services featng clothing,

footwear, fashion accessories, fragrances
and jewelry.

IC 025 —clothing, namely, athletic
wear, beachwear, caps, footwear, hats,

October 2, L . :
FITCH 3,304,999 2007 knit shirts, knit tops, pants, shirts,
shorts, sleepwear, sweat pants, swea
shirts, sweat shorts, sweatershtrts.

~—+

IC 025 -belts; blouseshoxer shorts;
camisoles; caps; coats; footwear; halter
tops; hats; jackets; jeans; knit shirts;
OCTOBER 16,| loungewear; pants; sandals; scarves;

2007 shirts; shoes; shorts; skirts; sweat pants;
sweat shirts; sweat shorts; sweaters;
swim weatr; {shirts; tank tops; unde
parts; undershirts; underwear.

HOLLISTER 3,310,650

IC 025 -coats; jackets; knit shirts;
ABERCROMBIE 3,484,799 AUG;é?; 12, shirts; tshirts; underwear; pants; jeans;
hats; shoes.




IC 025 - clothing, namely, boxer shor
caps, coats, hats, jackets, knit shirts,

knit tops, loungewear, pants, shirts,
HCO 3,529,071 NOVEMBER | g|acks, sweat pants, sweat shidshitts
4, 2008 and underwear.

IC 035 -retail store services and-tine
retail services featuringothing.

IC 025 — clothing, namely, blouses,

boxer shorts, camisoles, caps, coats,
dresses, footwear, hats, jackets, jeans,
knit shirts, knit tops, loungewear,

pajamas, pants, scarves, shirts, shorts,
February 2, :
3,745,497 2010 skirts, sleepwear, sweat pants, sweat
shirts, sweaters, swim weaishirts,

tank tops, undershirts, underwear and
vests, all sold exclusively through
applicants Hollister stores and Hollistg
website.

=

SeeDeclaraton of Seth Woodn Support of Application fofemporary Restraining Ordenffood
Decl”) 1 4. The AbercrombieMarks are used in connection with the manufacture and distribution
of goods in the categories identified abdde.

2. Defendars, through thefully interactive commercialnternet websitesind syp-
porting domainnamesoperating under their individual, partnership and/or business association
namesidentified on ScheduléA” hereto the “Subject Domain Naméy have advertised, -
moted, offered for sale, or sofgbodsbearing whaPlaintiff hasdetermined to be counterfeits,
infringements, reproductiongndbr colorable imitations oPlaintiff's trademarksSeeWood
Decl. {1 912 Declaration of Virgilio Gigante in Support of Application fbemporary Restraining
Order(“GiganteDecl.”) § 2; see alsacCompl. Composit&x. 2 [ECF Nos. 1-2 through 1-6].

3. Although each Defendant may not copy and infringe édxdrcrombieMark for

each category of goods protect@daintiff has submitted sufficient evidence showing each



Defendant has infringed, at least, one or more of the tradesatadssieSeeWoodDecl. 11 10-12
Defendardg arenot now, nor hee theyever been, authorized or licensed to use, reproduce, or make
counterfeitsjnfringements reproductionsandbr colorable imitations of thAbercrombieMarks
Seed 11 9-10, 12.

4, Plaintiff’s representative revieweohd visually inspected the web page captures
reflecting various products offered for shkaringthe AbercrombieMarksvia Defendantsinternet
websites operating under the Subject Domain Names and determined the mifekedsfor sale
were not genuinegersions ofPlaintiff’'s products Seed. 1110-12.

I. LEGAL STANDARD

In order to obtain a temporary restraining order, a party must demofi§ijadesubstantial
likelihood of success on the merits; (2) that irreparable injury will be sdffetbe relief is not
granted; (3) that the threatened injury outweighs the hhenmelief would inflict onthe non
movant; and (4) that the entry of the relief would serve the public intei®siavo exrel
Schindler v. Schiaval03 F.3d 1223, 12226 (11th Cir. 200p(per curiam) see also Levi Strauss
& Co. v. Sunrise Int. Trading Inc, 51 F. 3d 982, 985 (11th Cir. 1995) (applying the test t@a pr
liminary injunction in a Lanham Act case). Additionally, a court may isstemporary restraining
order without notice to the adverse party or its attorneyibnly

(A) specificfacts in an affidavit or a verified complaint clearly show

that immediate and irreparable injury, loss, or damage will result to

the movant before the advergarty can be heard in opposition

[and (B) the movaris attorney certifies in writing any effonisade

to give notice and the reasons why it should not be required.
Fed. R. Civ. P65(b)(1).Ex partetemporary restraining ordetfshould be restricted to serving
their underlying purpose of preserving the status quo and preventingabieplaarm jusso long

as is necessary to hold a hearing and no loch@anny Goose Foods, Inc. vh@& of Teamsters

& Auto Truck Drivers Local No. 7@115 U.S. 423, 439 (1974).



1. ANALYSIS

The declarations that the Plaintiff submitted in support of its Applicdtioffemporary
Restraining Ordesupport the following conclusions of law:

A. Plaintiff hasa very strong probability of proving at trial that consumers ardyike
to be confused by Defendantmdvertisement, promotion, sale, offer for sale, or distribution of
goods bearing counterfeits, reproductions, or colorable imitatioihe &bercrombieviarks,and
that the products Defendardresellingand promotingor salearecopies ofPlaintiff's products
that bear copies of thbercrombieMarks.

B. Because of the infringement thfe AbercrombieMarks, Plaintiffis likely to suffer
immediate and irreparable injury if a temporary restraining ordertigraatedlt clearly appears
from the following specific facts, as set forth in PlairdfComplaint Applicationfor Temporary
Restraining Order, and accompanying declarations on file, that immeddateeparable loss,
damage, and injury will result to Plaintiff @dio consumers before Defendaoén be hearth
opposition unless Plaintiff’ request foex parterelief is granted:

1. Defendans own or controlinternetwebsites, domain names, website
businesses which advertise, promote, offer for saleell goodsbearing counterfeit and
infringing tradenarks in violation of Plaintift rights

2. There is good cause to believe that more counterfeit and infripgoaigicts
bearing Plaintifs trademarks will appear ithe marketplace; that consumers are likely to
be misled, confused, and disappointed by the quality of these products; and thatf Plaintif
may suffer loss of sales fds genuine productandan unnatural erosion of the legitimate
marketplace in which it operates;

3. There is good cause to believe thaldintiff proceed on notice to Defear

ants on this Applicationfor Temporary Restraining OrdeDefendard can easily and



quickly transfer the registrations for many of the Subject Domain Names, diy meyis-

tration data and content, change hosts, and redioersumetraffic to other websés,

thereby thwarting Plaintifé ability to obtain meaningful relief;

C. The balance of potential harm to Defendantrestrainingtheir trade in counte
feit and infringingbranded goods if a temporary restraining order is issued is far outweighed by
the potential harm to Plaintiffts reputation,and goodwill asa manufacturer and distributor of
quality productsif such relief is not issuednd

D. The public interest favors issuance of the temporary restraining order in @rder t
protect Plaintiffs trademark interests and protect the public from being defrauded bglitinag
off of counterfeit goods aBlaintiff's genuine goods.

V. CONCLUSION

For the foregoing reasons, it@RDERED AND ADJUDGED that Plaintiffs Ex Parte
Applicationfor a Temporary Restraining Ord&CF No.6] is GRANTED as follows:

Q) EachDefendantjts officers, directors, employees, agents, subsidiaries, distributors
and all persons in active concert or participation \aitlg Defendanthavingnotice of this Order
areherebytemporarily restraineds follows:

a. From manufacturing, importing, advertising, promoting, offering to sell,
selling, distributing, otransferring any mducts bearing thébercrombie
Marks or any confusingly similar trademarks, other than those actually-man
facturedor distributed by Plaintiff; and

b. From secreting, concealing, destroying, selling off, transferring, orvatdes
disposng of: (i) any products, not manufactured or distributed by Plaintiff,
bearing theAbercrombieMarks or any confusingly similar trademarks; or
(if) any evidence relating to the manufacture, importation, sale, offsafe
distribution, or transfer of any products bearing AtiercrombieMarks, or
any confusingly similar trademarks.

(2) Each Defendant, its officers, directors, employees, agents, subsjdigiebutors,

and all persons in active concert or participation \aitlg Defendanthavingnotice d this Order



shall immediately discontinue the use of AlgercrombieMarksor any confusingly similar trasd
marks, on or in connection with all Internet websites, domain names, or busioessesand
operated, or controlled by themcluding the Internet websites operating under the Subject Domain
Names;

3) Each Defendantts officers, directors, employees, agents, subsidiaries, distrib
tors, and all persons in active concert or participation aiy Defendanhaving notice of this
Order shall immediately discontinue the use ofAbercrombieMarks or any confusingly similar
trademarks within domain name extensions, metatags or other martkenswabsite source code,
from use on any webpage (including as the title of any web page)any advertising links to
other websites, from search engindgtabases or cache memory, and any other form of use of such
terms which is visible to a computer user or serves to dimuputer searches to websites seqi
tered by, owned, or operated égchDefendant, including the Internet websites operating under
the Subject Domain Names;

4) Each Defendarghall not transfer ownership of the Subject Domain Names during
the pendency of thiaction, or until further Order of the Court;

(5) The domain name Registrars for the Subject Domain Names are directedfér trans
to Plaintiff s counsel, for deposit with this Court, domain name certificates f&ubjgect Domain
Names;

(6) Upon Plaintiffs request, the privacy protection service for afiythe Subject
Domain Names for which the Registrant uses such privacy protectiocesernaonceal the Regi
trants identity and contact informatias ordered to disclose to Plaintiff the true identitzxsl
contact information of those Registrants;

(7) Upon entry of this Order, Plaintiff shall provide a copy of the Order byldmai

the registrar of record folaeh of the Subject Domain Names. Upon receipt of the Cituketeg-



istrar of record foeach of the Subject Domain Nanstmll immediately lock each of the Subject
Domain Names; shahiotify each registrandf recordof the Order and shall provide notice of
the locking of the domain name to the registrant of record. After pngvalich notice to thegis-
trars so the domain names may be locked, Plaintiff shall also provide notice and d ttopy o
Order to the registraribr each Subject Domain Name via email to the email address provided as
part of the domain registration data for each of the Subject Domain Nderagied in the
Applicationfor Temporary Restraining Orddf an email address was not provided as part of the
domain registration data for a Subject Domain Name, Plaintiff ph@alide notice and a copy of
this Order to the operators of the Internet websites vianasite email addressnd/or online
submission fornprovided on the Internet websites operating under such Subject Domain Names.
Forty-eight hoursafteremailing thisOrder to the registrars of record and the registrants, Plaintiff
shall provide a copy of this Order to thegistrars and theegistries for theSubject Domain
Names for the purposes described in Paragraph 8, below

(8) The domain name registrars for the Sabjgomain Names shall immediatelg-a
sist in changing the registrar of record for the Subject Domain Namédsotdiag account with a
registrar of Plaintiffs choosing (théNew Registrdt), excepting any such domain names which
such registrars have beeatified in writing by Plaintiff have been or will be dismissed from this
action, or as to which Plaintiff has withdrawn its request to immediately trasistér domain
names. To the extent the registrars do not assist in changing the registesrsrdfor the -
mains under their respective control within one business day of receipt of this tDedéwp
level domain (TLD") registries for the Subject Domain Names or their administrators, including
backend registry operators or administrators, within five business daysegftref this Order,
shall change, or assist in changing, the registrar of record for thec6G@tmmain Names to a

holding account with the New Registrar, excepting any such domain names whichgstries



have been notified in wing by Plaintiff have been or will be dismissed from this action or as to
which Plaintiff has withdrawn its request to immediately transfer such domairsnbipen the
change of the registrar of record for the Subject Domain Names, the Newr&tagik maintain
access to the Subject Domain Names in trust for the Court during the pendehisyaaition.
Additionally, the New Registrar shall immediately institute a temporary 3@faoname redie

tion which will automatically redirect any visitor to tisibject Domain Names to the following

Uniform Resource Locatof' JRL”) http://servingnotice.com/Augk82/index.htrvhereon copies

of the Compilaint, this Order, and all other documents on fileignaittion are displayed. Alte
naively, the New Registrar may update the Domain Name SysteiS’) data it maintains for

the Subject Domain Names, which link the domain names to the IP addresses whassdtigeir
ated websites are hosted, to NS1.MEDIATHMENET and NS2.MEDIATEMPLE.NET, which
will cause the domain names to resolve to the website where copies of the GortiptaOrder,

and all other documents on file in this action are displaikdr the New Registrar has effected
this change, the SulgieDomain Names shall be placed on lock status, preventing the modificatio
or deletion of the domains by the New Registrar or Defendants;

(9) This Order shall no longer apply to any Defendant or associated domain same di
missed from this action or to which Plaintiff has withdrawn its request for aotamyprestraining
order;

(10) EachDefendant shall preserve copies of all computer files relating to the use of
any of thelnternet websites under th&ubject Domain Names and shall take all steps necessary
to retrieve computer files relating to the use of the Subject Domain Names thdtanepeen
deletedbefore the entry of this Order

(11) This Order shall remain in effect until the date for the hearing on the Motion for

Preliminary Injunction set forth below, antil such further dates as set by the Court or stipulated

10


http://servingnotice.com/Augk82/index.html

to by the parties;

(12) This Order shall apply to the Subject Domain Napessociated websiteand
any other domain names and websites properly brought to the Lattention and verified by
sworn affidavitthat such new domain maes are being used by Defendafar the purpose of
counterfeiting the Abercrombidarks at issue in this action or unfairly competing vigthintiff
on the World WidaNel

(13) Pursuant to 15 U.S.C. § 1116(d)(5)@)d Fed. R. Civ. P. 65(cPlaintiff shall
post a bond in the amount of Ten ThousBadlars and Zero Cents 18,000.00), as payment of
damages to which Defendamhay be entitled for a wrongful injunction or restragutring the
perdency of this action, or until further Gedof the CourtPlaintiff shall post the bond prior to
requesting theegistrieschange to the registrar of record for the Subject Domain Namea
holding account with the New Registrar;

(14) A hearing is setbefore this Court in the United States Courthouse locatédat
North Miami Avenue, Courtroom1-1, Miami, Florida, 33128, orMarch 14, 2017, at 10:00
a.m., at which time Defendasbr any other affected persons may challenge the appropriateness
of this Order and move to dissolve the same and at which time thev@irear argument on
Plaintiff's requested preliminary injunction;

(15) Plaintiff shall serve a copy of the Complaint, #eplication for Temporary B-
straining Orderandthis Orderon each Defendant by email as described above and by pasting
copy of the Complaint, the Application for Temporary Restraining OrderQfder, and albther
pleadings and documents on file ihis action on the website located at

http://servingnotice.com/Augk82/index.htmithin forty-eight (48) hours of control of the Subject

Domain Names being changed to the Court via the New Retgshralding account, and such

11
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notice so given shall be deemed good and sufficient service tRéP&htiff shall continue to
provide notice of these proceedings and copies of the documeiiits iarthis matter to Defedt

ants by regularly updating the website locatdattgat//servingnotice.com/Augk82/index.hton by

other means reasonably calculated to give notice which is permyttée ICourt;
(16) Any response or oppositiorto Plaintiff s Motion for Preliminary Injunction must
be filed and served on Plaintdgfcounseht leastforty-eight (48) hours prior to the heariagd
filed with the Court, along with Proof of ServicBlaintiff shall file anyReply Memorandum
twenty-four (24) hours prior to the hearing. The above dates may be revised upon stipulation by
all parties and approval of this Coutefendants are hereby on notice that failure to appear
at the hearing may result in the imposition of a preliminary injunction against them pursu-
ant to 15 U.S.C. 8§ 1116(d)Fed. R. Civ. P.65, The All Writs Act, 28 U.S.C. 8§ 1651(3 and
this Court’s inherent authority.
(17) The Clerk is directed toNSEAL all docket entries in this case

DONE AND ORDERED in Chambers at Miami, Floridéhis 3rd day of March, 2017.

DM

DARRIN P. GAYLES
UNITED STATES DIS T JUDGE

2 In this Circuit,Fed. R. Civ. P65 has been interpreted to require that a party have notice of the matibeaaimg;

perfecting service on a defendant is not a prerequisite to the entry of amaglimjunction orderSeeCorrigan
Dispatch Co. v. Casa Guzman, $269 F.2d 300, 302 (5th Cir. 1978iamond Crystal Brands, Inc. v. Wallace
531 F. Supp. 2d 1366, 1370 (N.D. Ga. 2008).
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SCHEDULE “A”
DEFENDANTS BY NUMBER AND SUBJECT DOMAIN NAME

Defendant Number Defendant / Domain Name
abercrombieandfitchsale.us
abercrombieandfitch.us
abercrombieoutlet.us
abercrombieandfitchoutlet.nam|
abercrombiekidsoutlet.name
hollisterclothing.org
hollistercoclothing.com
hollisteroutletclothing.com
abercrombieandfitchoutlet.net
abercrombieandfitchs.com
abercrombiefitchs.cc
hollisterclothingstore.org
abercrombiefitchfrance.com
abercrombiegoteborg.com
horlogebox.com
mizzoulambdas.com
zapateriamadrid.com
fitchtshirt.com
abercrombiemilano.com
abercrombienorgeno.org
abercrombiesireland.com
hollistersclearance.com
abercrombiesnorge.com
abercrombiesoutletmadrid.es
dennisklein.eu
hollisterirelandclothing.com
hollisterirelandclothing.net
hollistersirelands.com
hollisteroutletmadrid.net
ropahollisteronline.net
japanabercrombies.com
obrazkynamobil.eu

[ERN

OOV INOOO OO OO |DAIRIWINININDINDNIN(FP (P

10 abershortsoutlet.us
11 abwavivon.org

12 afdundrum.com

12 flytecnam.com

13



13 afonsale.com

13 poloaf.com

14 afukstore.co

15 akosuabyreginak.com

15 nisayna.com

16 artemvoronov.com

16 hollistervdublin.com

17 bakkerijdickjansen.nl

18 barfwear.org

18 urimanage.org

18 delmaryachtclub.org

18 shanesnow.org

19 bearfeeding.com

19 labsforkids.org

19 safecominc.org

19 vetementfrancevente.com
20 billionairemice.com

21 blush-dance.co.uk

21 danmarkabercrombieandfitch.n
21 dengielocal.co.uk

21 ropahollistermadrid.net
22 bombommousse.com

22 cheaphollistersclothings.com
22 hollisterindia.com

22 ceecgreen.com

22 hollistersonline.net

23 borderlinedagboek.nl

24 boutique4luxury.net

24 ibrandshops.net

24 replicad4luxury.com

25 buistore.se

25 diybrands8.com

25 diybrand.ru

25 topfans666.co

25 topfashionfans.com

25 myshoppingfans666.com
26 cheapbags.cn

27 cheapstore2016.com

28 cndiybiz.com

29 concertartshow.com

14



30 duduok.com

31 fithesskeuken.nl

32 focushopping.es

32 focushopping8.com

33 fr-abercrombie.com

34 hco-store.net

35 hollistercanada.com

35 hollisterclothingstore.net
35 hollistershirts.me.uk

35 hollisterclothing.net

36 hollisterclothing.org

36 hollisterclothingstore.com.co
37 hollisterdeutsch.eu

38 hollisterdeutschland.com
39 hollisterdundrums.com
39 virtualp.us

40 hollisterklass.com

41 hollisteronline.co.uk

42 hollisterpolosoutlet.com
43 imperialguardgaming.com
44 intraduziveis.org

45 joryclothes.com

46 kazazz.com.au

a7 kledinghollister.nl

48 leefpark.nl

49 michelbodifee.nl

50 oneclothes.com

51 onlinepoloshirts.co.uk
52 optonovis.com

53 plymouthholidays.co.uk
54 positivi.be

55 remixemlak.com

56 scoolyishop.com

57 shakti-project.org

58 soldesabercrombie.com
59 stylishsale.co

60 weisseditions.com

61 yiminer.com
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