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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 017-CV-61170ROSENBERG
ZERBERSKY PAYNE, LLP
Plaintiff,
V.

AUGHTMAN LAW FIRM, LLC, etal,

Defendants.
/

ORDER GRANTING BOTH PLAINTIFF'S MOTION TO REMAND AND
DEFENDANT BURLINGTON & ROCKENBACH P.A.’S MOTION TO REMAND

Plaintiff Zerbersky Payne, LLP pursued a class action lawsgéther with several other
law firms. After the cases resolved, Plaintiff filed suit in state ¢caadking declaratory relief
clarifying the appropriate distribution of fee®laintiff named four defendantdughtman Law
Firm, LLC; Golomb & Honik, P.C.; Hemmings & Steven®LLC; and Burlington &
Rockenbach, P.A. @y three removed the case to fede@urt. The Notie of Removal alleges
that the fourthdefendant,Burlington & Rockenbach, P.A. (“Burlington”), was fraudulently
joined to defeat diversity jurisdiction. Ri#ff and Burlington both move to remand. In response,
the three removing defendants reitettiee fraudulent joinder awmgnent and, alternatively, argue
Burlington should be aligned as a party plaintiff, restoring diversititafenship. The motions
to remand are now ripe. Having reviewed the record, the Court finds Burlingiennat
fraudulently joined and declines to realign Burlington as a gaamtiff. Diversity having been
destroyed, this Court is without subjenatter jurisdiction. Therefore, Plaintiff's Motion to

Remand ad Defendant Burlington’s Motion to Remand are GBRANTED.
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l. BACKGROUND

Severallaw firms jointly provided representation in a series lafwsuits involving the
HealtlExtras Insurance Produch fee dispute arose among therRlaintiff Zerbersky Payne,
LLP filed suit in state court, seeking declaratory relief to clarify th@piate fee distribution.
The requested declarations revolve around three agreements: JPA,aliRAIRA 111

Plaintiff (“Plaintiff’) entered a Joint Prosecution Agreement (“JP&ith Defendants
Aughtman Law Firm LLC; Golomb & Honik, P.C.; and Hemmings & SteverdLLC
(collectively “Removing Defendants”). The JPA rekte a nationwide class actiaover the
HaealthExtras Insurance Product

Plaintiff also enteed a second JotnProsecution Agreement (“*JPA )IWwith Defendant
Aughtman Law Firm, LLC and Defendant Hemmings & Stevens, PUER Il is specificto a
class action lawsuit based in Florida. Ultimatelyee class action lawsuits were filed in Florida.

Two of thecasesfiled in Florida were dismissed. Plaintiff and Removing Defendants
hired Burlington & Rochenbach, P.A:Burlington”), an appellate specialist, to appeal those
dismissals Plaintiff andthe Removing Defendants entered a third agreement (“JPA Wijch
entitled Burlington to gercentage of the total feallocaed under JPA II.

Plaintiff brought itsstate court against the Removing Defendants and against Burlington.
It seekdeclarations to determine: (hhether the JPA is binding on all parties, (ii) whether JPA
Il is binding on Plaintiff in part or in total; (iii) whether JPA 1l is binding on tke&tionship
between Plaintiff and Defendant Golomb & Honik, P.C.; (iv) what amount is owing to
Burlington;and (iii) if the matter is not arbitrable, a determination of the amount owed under the

JPA (or any other agreement) by each of the Defendants.



The Removing Defendants removed the case to this Calaging Burlington had been
fraudulently joined Both Plaintiff and Burlington moved toemand the case to state court.
Those motions are nolefore the Court.

. ANALYSIS AND RELEVANT LEGAL STANDARD S
a. Burlington & Rockenbach P.A. was not Fraudulently Joined.

“A civil case filed in state court may be removed by the defendant to federal cthat if
case could have been brought originally in federal court.” 28 U.S.C. § 1441(a). The federal
district courts have original jurisdiction over “all civil actions where thétenan controversy
exceeds the sum or value of $75,000 . . . and is between . . . citizens of different 28tes.”
U.S.C. 8§ 1332(a)(1). Typically, the district court must remand a case removed baseelsitydi
jurisdiction if there is not completdiversity between the parti€see Strawbridge v. Curtis$
U.S. 267 (1806).

If, however, a nosdiverse defendant is named solely to defeat federal diversity
jurisdiction, the fraudulent joinder doctrine requires the district court to ignore the presence of
the nondiverse defendant.he removing party bears the heavy burden of establishing fraudulent
joinder. To shoulder its burden, the removing party must shypwlear and convincing evidence
that: (i) there is no possibility plaintiff can establishcause of action against the resident
defendant; or (2) plaintiff has fraudulentlyled jurisdictional facts to brg the resident
defendant into state courCrowe v. Coleman 113 F.3d 1536, 1538 (11th Cir. 1997).
Defendants’ argument seizes on the fifgshese two grounds.

Theapplicablestandardor determining whether a plaintiff can possibly establish a cause
of actionis “a lax one.”Stillwell v. Allstate Ins. C0.663 F.3d 1329, 1333 (11th Cir. 2011). In

determining whether remand is proper the €owrst evaluate the factual allegations in the light



most favorable to Plaintiff and resolve any uncertainties about staterdiuestaw in Plaintiff's
favor. Crowe 113 F.3d at 1538. “If there is everpassibilitythat a state court would find that
the complaint states a cause of action against [a] resident defendant[], the federalusi find

that joinder was proper and remand the case to state cGoker v. Amoco Oil Cp.709 F.2d
1433, 14441 (11th Cir. 1983)(emphasis added)Less specificity is required to defeat
fraudulent joinder than to survive a motion to dismiss pursuant to Federal Rule bf Civi
Procedure 12(b)(6). Whereas the 12(b)(6) standard requires more than a shdmlitypossi
defendant acted unlawfullythe “possibility of stating a valid cause of actiowill defeat a
fraudulent joinder claimStillwell, 663 F.3d at 1333 (internal citations and quotations omitted).

The Court turns, therefore, to Florida’s pleading requireméitsida law requires “a
short and plain statement of the ultimate facts showing that the pleader is entitled to. rélie
Fla. R. Civ. P. 1.110(b)Florida’s pleading rule forces counsel to recognize the elements of
their cause of action and determine whether they have or can develop the facts ynégessar
support it . . ."Continental Baking Co. v. Vinceri34 So.2d 242, 244 (Fla. Dist. Ct. App. 1994).
The Court must assess whether, under Floridat-pleading standard, “there is even a
possibility that a state court wallfind that the complaint” states a cause of action for
declaratoryrelief against BurlingtonThere is such a possibility.

The Declaratory Judgments Act exists “to settle and to afford relief iinegcurity and
uncertainty with respect to rights, status, and other equitable or legal refations v.
Protective Life Ins. C0.951 So. 2d 884, 889 (Fla. Dist. Ct. App. 200al)irfg Hialeah Race
Course, Inc. v. Gulfstream Park Racing As210 So. 2d 750, 7523 (Fla. Dist. Ct. App.
1968)). A party “seekingdeclaratoryrelief must allege ultimate facts showing that there is ‘a

bona fide adverse interest between the partiesecnimg a power, privilege, immunity or right



of the plaintiff; the plaintiffs doubt about the existence or r@astence of his rights or
privileges; that he is entitled to have the doubt removétbtiley v. Morley Realty Corp575
So. 2d 253, 255 (Fla. Dist. Ct. App. 1991)).

The Complaint is extremely brief; howevarstate court could possibiynd thatit states
a claim for declaratory reliePlaintiff alleges it entered into JPA Ill with Aughtman, Hemmings,
and Burlington. DE 13 at { 14. Plaintiff further alleges the existence of a dispute about how
much is owed to Burlington and whether or not thapute must be arbitrateld. Plaintiff seeks
declaratory relief to determine the amownted Burlington and whethethe matter must be
arbitratel.

Defendantsmake two arguments attacking the sufficiency of those allegations. First,
Defendantsargue Plaintiff's allegations regarding the existence of a dispute are noélfact
allegations. The Court disagrees. Althowggtting forth the parties’ positions more particularly
would have beeglarifying, it is notrequired Plaintiff alleges lhe existence of an agreement to
which Burlington is a party and the existence of a dispute about “how much is owed to
Burlington for its involvementin the litigationand “whether the matter with Burlington must be
arbitrated.” These are factuallegations about the existence and naturea afispute. The
existence of those facts is an elemena declaratory judgment actienbut, given the context
provided, that does not transform the underlying factual allegations into bare legialsomms.

Next, Defendants argue that Plaintiff is attempting to improperly assert Bariag
claims on its behalf. Not so. The Amended Complaint states Plaintiffagyatp a contract with
Burlington. Plaintiff also alleges the existence of a dispute abeamount owed to Burlington
and whetherthe matter must be arbitratednder Florida law, “any person claiming to be

interested or who may be in doubt as to his or her rights under a ... contract. .. [may] obtain a



declaration of rights, status, or other equitable or legal relations thereunaerdaFbtatute §
86.021. Thusa state court could possjblind Plaintiff has stated a claim for declaratoryetli
clarifying its obligations visavis Burlington. No more is requiredBurlington was not
fraudulently joined.

b. Realignment of Burlington & Rockenbach P.A. 8 not Appropriate .

Even if joinder was not fraudulent, Defendants contend Burlington should be aligned as a
plaintiff, restoringdiversity of citizenship. Th&€ourt must realign the partido reflect their
interests in the litigationCity of Vestavia Hillss. Gen. Fidelityins. Co, 676 F.3d 1310, 1313
(11th Cir. 2012)Just agarties cannot use their own designation of plaintiffs and defendants to
confer diversity jurisdiction, such designations cannot be used to éwitier Id. The Court
must look to “the principal purpose of the suit” and “the primary and controlling matter i
dispute,” when assessing whether realignment is approgdate.

Defendants urge realignment is proper if Plaintiff and Burlington agree dipringary
issue” in disputeSeeDE 31 at 5.Plaintiff cites a variety ofcases for the proposition that
realignment is improper if there ssibstantiatlisagreement aboanyissue in the case, even if it
is not the “primary” issueSee, e.g. DE 29 at 5 (citingTexas Pac. Coal & Oil Co. v. Mayfel
152 F.2d 956, 957 {b Cir. 1946) (“parties defendant will not be realigned if there remains in the
case any issue as to which plaintiff needs some relief against such patieaéver, the Court
need not decide whether the cases cited by Plair#f that interpretation or whether tlegal
test Plaintiff urges is correct. Even assuming the “primary issue” testespplefendants’
argument fails.

Distilling a case to its essence is a difficult task at this early stage of the litigakien, w

the factual record is relatively undeveloped. That sadher Burlington nor Plaintifappear to



dispute Defendants’ characterization of “the amount of teesvhich both [Plaintiff] and
Burlington are entitled” as the “primary issue in the case.” DE 26 afH& Court agreewith
Defendants’ characterizatieamost of thedeclaratios Plaintiff sed&s areaimed at clarifying the
fees owed to Plaintiff and to Burlington.

Defendants argue realignment is propeecause“if [Plaintifff wins, Burlington
proportionally wins on the primary issue in the easee amount of fees to which both
[Plaintiff] and Burlington are entitled.DE 26 at 12.But Burlington’s intersts and Plaintiff's
interestscollide. Defendants’ argument thid@urlington’s recovery is directlyied to [Plaintiff]'s
potential recovery, with Burlington simply receiving a percentage of wha{@laintifff may
receive” is ovessimple.DE 35 at 3.

As Burlington and Plaintifboth assert their views on the “primary issue” identified
above will only align if the Court determines JPA |l applies to Plaintiff's dispute with
Defendants and the Court determineBlaintiff's award should not be based on the nationwide
recovery.Plaintiff and Burlington disagree about the appropriateness of that outBbendiff
seeks a declaration that JrAot JPA [+—applies to its dispute with DefendanBE 29 at 6, n
7. Burlingtondisagrees, arguing JPA |l appliesRtaintiff's dispute with Defendant®E 53 at
5. According to Plaintiff it would receive a more limited fee under JPA Il than under IHA.
29 at 2, n. 1Thus, Plaintiff and Burlington do not appear to aga®ut how much Plaintiff
should recovery.

And, even assuming Plaintiff and Burlingtdind agree that JPAI applies to Plaintiff's
dispute with Defendantshere would be a disagreeméetween Plaintiff and Burlington about
the fees owng to Burlington. Plaintiff asserts its fees under JPA |l shdadddetermined by

reference to the nationwide recovery; however, it asserts Burlingtmese should be



determined by reference to a more limited amo&GaeDE 29 at 7. Burlington, obviously,
disagrees. It argues that if Plaintiff's fee is determinedebgrence to the nationwide recovery
its fee, too, should be determined by reference to the total amemaviered by PlaintiffThese
are disagreementbetween Plaintiff and Burlingtorthat go directly to what Defendants
characterize as the “primary issue” in the calecordingly, the Court declines to realign
Burlington as garty-plaintiff.

I1. CONCLUSION

Because Burlington was not fraudulently joined and because the Court does not find
realignment is appropriateubject matter jurisdiction is lacking. Accordingly, Plaintiff's Motion
to Remand and Burlington’s Motion to Remand dveth GRANTED. This case is
REMANDED to the Seventeenth Circuit Court in and for Broward County, Florida. All pending
motions are DENIED AS MOOT, all deadlines TERMINATED , and all hearings
CANCELLED. The Clerk of Court is directed ©®LOSE THIS CASE.

DONE AND ORDERED in ChambersFort Pierce, Florida, this 8ttlay of August,

2017.
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Counsel of Record UNITED STATES DISTRICT JUDGE



