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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

17-61177-CIV-GAYLES/SELTZER

RESCOMA, LLC,
Plaintiff,
V.
THE LASOLASCOMPANY, INC.,
Defendant.

/

ORDER

THIS CAUSE comes before the Court on Defenddiite Las Olas Company, Inc.’s
(“Las Olas”) Motion to Dismiss Complaint [ECRo. 12]. The Court hareviewed the Motion
and the record and istherwise fully advisedFor the reasons setrtb below, the Court
GRANTS the Motion.

. BACKGROUND"

On April 26, 2012, Plaintiff Rescoma, LLCRéscoma”) and Las Olas entered into a
Lease Agreement whereby Las Olas leased a conahproperty in Fort Laderdale, Florida, to
RescomaSeelLease Agreement [ECF No. 12-1]. Thedse Agreement specified a term from
May 1, 2012, to December 31, 2022, and containfeduan-selection clause, which provided:

73. CHOICE OF LAW. This Lease Agreemieshall be construed in accordance

with the laws of the State of Florida, m&y be amended from time to time. Ven-

ue for any action between the partiealsbnly be BrowardCounty, Florida. Any
litigation conducted between the partieslsbe conducted only in the Circuit or

! The Court takes the allegations from the Claimp [ECF No. 1] as true for purposes of a
Motion to Dismiss.See Brooks v. Blue Cro&sBlue Shield of Fla., In¢.116 F.3d 1364, 1369
(11th Cir. 1997).
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County Court of the Seventeenth Judidifcuit in and for Broward County,
Florida.

[Id. 7 73].

Rescoma operated the Grill Republic Restatiand Bar on the premises. On August 30,
2016, Las Olas filed an eviction and breach of cabtation in the Seventeenth Judicial Circuit
in and for Broward County, Florida, against Rescoma. Rescoma ceased operating the Grill Re-
public on September 3, 2016, and returned exclusive control of the premises to Las Olas on Sep-
tember 23, 2016.

Broward County subsequently sent a takasoto the Grill Republic for 2016 ad valorem
taxes on its commercial personal property. élthh this tax bill was not due until March 31,
2017, and Rescoma owed no money to the Countyrior tax years, the Tax Collector of
Broward County issued a Tax Collector’s Warraiait tuthorized the Counto levy and sell the
Grill Republic’s personal propertyhe County then issued a NotioESale of Tangible Personal
Property for Current Taxes, abdgan arranging to auction Res@’s personal property remain-
ing at the leased Las Olas property.

Rescoma alleges that Las Olas closely coateéid with the Counto auction Rescoma’s
personal property. The auction occurrea January 18, 2017, and brought $43,606.65. The
County satisfied the tax bill of $6,982.12, dedalcexpenses, and delivered the $26,319.38 sur-
plus to Las Olas. Rescoma alleges tha Qé#as illegally retained the surplus.

On June 12, 2017, Rescoma filed this action in federal court alleging Civil Theft under
Florida Statute § 772.11, which entitles a plaintifireble damages. Rescoma alleges this Court

has diversity jurisdiction as the amount in cowmersy is $78,958.14 and tparties are diverse.



Las Olas now moves to dismiss based on tHckubject-matter jurisdiction or, in the al-
ternative, requests that the Court dismiss diction based on the Lease Agreement’s forum-
selection clause.

1. SUBJECT-MATTER JURISDICTION

A. Legal Standard

“Federal courts are courts of limited jsdliction. They possess gnihat power author-
ized by Constitution and statute, which is not to be expanded by judicial da€odédnen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994) (citations omitted). The Federal Rules
require that a plaintiffs Compilat contain “a shorand plain statement dhe grounds for the
court’s jurisdiction.” Fed. R. Civ. P. 8(a)(1).i# the plaintiff's obligation to “affirmatively al-
lege facts demonstrating tlegistence of jurisdiction.Taylor v. Appleton30 F.3d 1365, 1367
(11th Cir. 1994). “Where, as here, the plaintgkarts diversity jurisdiction, he has the burden to
prove that there is diversityKing v. Cessna Aircraft Co505 F.3d 1160, 1171 (11th Cir. 2007).
“Absent unusual circumstances, a party seekingwoke diversity jurisdiction should be able to
allege affirmatively the actual aenship of the relevant partieKanter v. Warner-Lambert
Co, 265 F.3d 853, 857 (9th Cir. 2001).

B. Discussion

Las Olas disputes diversity jurisdiction, amgmgithat Rescoma has failed to sufficiently
plead complete diversity of citizenship between the parties.

An unincorporated entity, su@s a limited partnership or limited liability company, “is a
citizen of any state of which a memhsfrthe [associatin] is a citizen.”"Rolling Greens MHP,
L.P. v. Comcast SCH Holdings L.L,@74 F.3d 1020, 1022 (11th Cir. 2004). For a natural per-
son, “[c]itizenship, not residence, tise key fact that must beleged in the complaint to estab-

lish diversity.” Taylor, 30 F.3d at 1367.



Typically, “[c]itizenship is equialent to ‘domicile’ for purposeof diversity jurisdiction.

‘A person’s domicile is the place of his trdixed, and permanent home and principal establish-
ment, and to which he has the intention of returningléCormick v. Aderholt293 F.3d 1254,
1257-58 (11th Cir. 2002) (quotindas v. Perry 489 F.2d 1396, 1399 (5th Cir. 1974)) (citations
omitted). However, as the Supreme Court explainddewman-Green, Inc. v. Alfonzo-Larrain
490 U.S. 826 (1989), “[iln order to be a citizenaofState within the meaning of the diversity
statute, a natural person must bbéa citizen of the United Statasd be domiciled within the
State.”ld. at 828.

“Alienage jurisdiction is a form of diversitprisdiction under whils federal courts may
hear cases between ‘citizens of a State #imis or subjects of a foreign stateMiblinos Valle
del Cibao, C. por A. v. Lama&33 F.3d 1330, 1340 (11th Ci2011) (quoting 28 U.S.C. 8§
1332(a)(2)). In amendments to 8§ 1332(a), Congrasged out an exception to this broad juris-
dictional grant, denying the digtt courts jurisdiction over adns “between citizens of a State
and citizens or subjects of a foreign stateo are lawfully admitted for permanent residence in
the United States and are dmited in the same State28 U.S.C. § 1332(a)(2) (emphasis
added).

Rescoma alleges that this Court has subjeatter jurisdiction based on the alienage ju-
risdiction provision in § 1332(a)(2) because thmount in controversy is $78,958.14 and all
three individual members of Rescoma, LLC, ateens of France who kea not been lawfully
admitted for permanent residence in the United States. Based on these allegations, Rescoma
rightly concludes that for diversity jurisdiction purpssit is not a citizen of the State of Florida.
It is uncontested that Defenddrds Olas is a corporation orgaad under the laws of the State
of Delaware with its principal pte of business in Florida andtais a citizen of Delaware and

Florida for diversityjurisdiction purposesSee28 U.S.C. § 1332(c) (“Fathe purposes of this



section . . . a corporation shhle deemed to be a citizen efery State and foreign state by
which it has been incorporated and of the State or foreign state where it has its principal place of
business . . ..").

Las Olas argues that one member of RescdrhC, Michel Karsenti, has resided and
conducted extensive business in Florida for a number of years, and therefore has “no plausible
basis” on which to claim a lack a@ftizenship in the state for the purposes of diversity jurisdic-
tion. Def's Mot. Dismiss | 12, ECF No. 12. Buttenxsive business actiigs and actual resi-
dence in the state are not the standard for detergnthe citizenship of foreign nationals for the
purposes of diversity jusdiction. Las Olas does novntradict Rescoma’s assertion that Karsenti
is a French citizen who has not been lawfully admitted for permanent residence in the United
States. Rescoma need only “allege affirmatiwbly actual citizenship of the relevant parties,”
Kanter, 265 F.3d at 857, which it does in its Complairtiat assertion alone resolves the issue:
based on the facts alleged in the Complaint, MrsKati is not a citizen of the State of Florida
for the purposes of diversity jurisdiction.

Because there is complete diversity between the parties and the amount in controversy
exceeds $75,000, this Court has subjedtengurisdiction over the action.

[11.  FORUM NON CONVENIENS

Although the Court has subject-matter jurisdictlmased on the face of the Complaint, as
discussed above, the Court finds this an appropriate case in which to exercise its discretion to
dismiss the matter on the groundsfofum non convenien® enforce the parties’ valid and
mandatory forum-selection clause.

As a preliminary matter, the Court agrees with Rescoma that a Rule 12(b)(3) motion to
dismiss for improper venue is the incorrect gadural vehicle to enforce a forum-selection

clause where, as here,nue is otherwise propegeeAtl. Marine Const. Co., Inc. v. U.S. Dist.



Ct. for W. Dist. of Tex134 S. Ct. 568, 580 (2013). However, Las Olas concedes this point in its
Reply and requests that the Cloweat its Motion to Dismiss as a motion to dismiss basdd-on
rum non conveniengiccordingly and in the interests pfdicial economy, the Court will treat
the Motion to Dismiss for improper mge as a motion to dismiss based forum non
conveniens

A. Legal Standard

“Under the doctrine oforum non conveniens district court hathe inherent power to
decline to exercise jurisdiction even when venue is prop&riderham v. Brookfield Asset
Mgmt., Inc, 102 F. Supp. 3d 1315, 1318 (S.D. Fla. 2015) (ci@udf Oil Corp. v. Gilbert 330
U.S. 501, 50607 (194 uperseded by statute on other grounds as recognized in Am. Dredging
Co. v. Miller, 510 U.S. 443 (1994)). Although a court maysider matters outside the pleadings
in ruling on a motion to dismiss based fmnum non convenienst “must draw all reasonable
inferences and resolve all factual conflicts in favor of the plaintiff.{quotingWai v. Rainbow
Holdings 315 F. Supp. 2d 1261, 1268 (S.D. Fla. 2004)). “To obtain dismiss&riom non
conveniens'[tihe moving party must demonstrate tiiat an adequate alteative forum is avail-
able, (2) the public and private factors weigh wofaof dismissal, and (3) the plaintiff can rein-
state his suit in the alteative forum without undue inconvenience or prejudic€ DG Acquisi-
tions, LLC v. Government of Beljz&9 F.3d 1024, 1028 (11th Cir. 2014) (quotirepn v. Mil-
lon Air, Inc, 251 F.3d 1305, 1310-11 (11th Cir. 2001)).

B. Discussion

“The doctrine of forum non conveniens permitsocairt with venue talecline to exercise
its jurisdiction when the parties’ and court’'smwsonvenience, as well as the relevant public and
private interests, indicate that the action should be tried in a different foRiemré-Louis v.

Newvac Corp.584 F.3d 1052, 1056 (11th Cir. 2009). In pityl case, a court proceeds directly



through those factors. “The calcalahanges, however, when thet@s’ contract contains a val-
id forum-selection clause . . . Atl. Maring, 134 S. Ct. at 581. When there is a valid forum-
selection clause, the Court no longer ¢des the private interest facto®ee idat 581-82. “As

a consequence, a district court may consatguments about public-interest factors onlgl.”at
582. Because the public interésttors will “rarely defeat” &rum non conveniensotion, “the
practical result is that forum-selection das should control exceim unusual casesld.

The Court’s preliminary step, therefore, is to determine whether there is a valid forum-
selection clauseCf. id. at 581 n.5. If the forum-selection clausevalid, the Court must then ap-
ply the modifiedforum non convenieranalysis fromAtlantic Marine The Court must also con-
sider whether “an adequate alternate forunstexwhich possesses jurisdiction over the whole
case, including all the parties” and must “ensure[] that plaintiffs can reinstate their suit in the al-
ternate forum without undueaanvenience or prejudiceWilson v. Island Seas Investment, Ltd.
590 F.3d 1264, 1269 (11th Cir. 2009) (citidglana v. Del Monte Fresh Produce N.A., |ri&Z8
F.3d 1283, 1289-90 (11th Cir. 2009)).

1. Validity and Enfor ceability of the Forum-Selection Clause

“Forum-selection clauses are presumptivedlid and enforceable unless the plaintiff
makes a ‘strong showing’ that enforcement wlolé unfair or unreasonable under the circum-
stances.’Krenkel v. Kerzner Int’'| Hotels Ltd579 F.3d 1279, 1281 (11th Cir. 2009) (citidgr-
nival Cruise Lines, Inc. v. Shyté99 U.S. 585, 593-95 (1991) aktiS Bremen v. Zapata Off—
Shore Cq.407 U.S. 1, 10 (1972)). The Eleventh Citanforces “only those clauses that unam-
biguously designate the forumvhich the parties must enfortigeir rights under the contract.”
Florida Polk County v. Prison Health Servs., Int70 F.3d 1081, 1083 n.8 (11th Cir. 1999). “A
forum-selection clause will biavalidated when: (1) its formatiowas induced by fraud or over-

reaching; (2) the plaintiff would be depriveditsf day in court because of inconvenience or un-



fairness; (3) the chosen law wdulleprive the plaintiff of a rendg; or (4) enforcement of the
clause would contravene public policKienkel,579 F.3d at 1281.

The forum-selection clause in the Leaserdgment provides that “[a]ny litigation con-
ducted between the parties shall be conductediartlye Circuit or County of the Seventeenth
Judicial Circuit in and for Byward County, Florida.” [ECF Nd.2-1]. This clause is unambigu-
ous and mandatory: the parties “shall” litigataly in the Circuit or County of the Seventeenth
Judicial Circuit in and foBroward County, Florida.”lfl.] (emphasis added}eeFlorida Polk
County 170 F.3d at 1083 n.8. Likewise, the clause ttegmverns this dispet which arises di-
rectly from the parties’ contctual landlord-tenant relationshiBescoma does not argue that the
clause was the result of fraud or overreach. édd&escoma merely argues that a 12(b)(3) mo-
tion is procedurally improper, and never addresses the substhtiee forum-selection clause.
Given the ongoing litigation in Bward County Circuit Court andelfact that Florida law con-
trols the dispute, enforcing the mandatory foruhecten clause will notleprive Rescoma of its
day in court or a remedy. And there is no apparent public policy reason why the clause should
not be enforced.

The Court therefore determines that the keesgreement’s forum-selection clause is val-
id and enforceable.

2. Forum Non Conveniens Analysis

The existence of a valid, enforceable, naatory, and applicable forum-selection
clause—like the clause contained in the leeAgreement—is not alone dispositive in theum
non convenienanalysis. However, as tl&ipreme Court explained Atlantic Marine a viable
forum-selection clause carriggar-determinative weight: “iWén parties agree to a forum-

selection clause, they waive the right to chaléetite preselected forum as inconvenient or less



convenient for themselves treir witnesses, or for threpursuit of the litigation.’Atl. Marine,
134 S. Ct. at 582.

Post-Atlantic Marine the Eleventh Circuit has rulgtlat “[a] binding forum-selection
clause requires the court to find that tbeum non conveniengrivate factors entirely favor the
selected forum. GDG Acquisitions 749 F.3d at 1029. What remains under this modified analy-
sis, then, is (1) whether anexfuate alternative forum is alable, and (2) whether the public
interest factors weigh in favor of dismisdal. at 1028.

“An alternative forum is adequate if it pros for litigation of the subject matter of the
dispute and potentially offersdeess for plaintiffs’ injuries.’King v. Cessna Aircraft Cp562
F.3d 1374, 1382 (11th Cir. 2009). “An adequBtrum need not be a perfect forungatz v.
McDonnell Douglas Corp.244 F.3d 1279, 1283 (11th Cir. 200Cpurts need ask “only wheth-
er some remedy existsNeuralstem, Inc. v. ReNeuron, Lt@65 F. App’x 770, 771 (9th Cir.
2010) (per curiam). An alternative forum is “dable” to a plaintiff “when the foreign court can
assert jurisdiction ovehe litigation soughto be transferred.L.eon v. Millon Air, Inc, 251 F.3d
1305, 1311 (11th Cir. 2001).

Here, the governing law is Florida statevland there is ongoing litigation between these
parties in Broward Countgircuit Court. Thus, the remedy akable in the alternative forum is
identical to the remedy availablerbeand the alternative forum éearly available, as there is
ongoing litigation on related matters between thesetgxarties in that fam. Accordingly, the
Court finds the Seventeenth Judicial Circuiamd for Broward County is both an adequate and
available forum.

While public interest factors “rarely defeatf@um non conveniensotion, Atl. Marine,
134 S. Ct. at 582, the Court will nevertheless cardide following public iterest factors: “the

administrative difficulties flowingrom court congestion; the ‘locafterest in having localized



controversies decided at home’gtimterest in having the trial af diversity case in a forum that

is at home with the law that must govern #wotion; the avoidance afmnecessary problems in
conflict of laws, or in the application of fogg law; and the unfairness of burdening citizens in

an unrelated forum ih jury duty.” Piper Aircraft Co. v. Reynat54 U.S. 235, 241 n.6 (1981)
(quotingGilbert, 330 U.S. at 509). Because the dispute is governed by Florida state law and be-
cause the alternative forum is staurt in the same locality agsiCourt, each of these public
interest factors weighs in favor laigating in Florida state court.

Based on the foregoing and for reasons whéss and judicial economy, this Court will
enforce the parties’ forum-selectioragke by dismissing the action on groundgoofim non
conveniens

Therefore, it is

ORDERED AND ADJUDGED Defendant’'s Motion to Dismiss ISRANTED. The
plaintiff may refile this actiomn the Broward Circuit Court.

DONE AND ORDERED in Chambers at Miami, Florida this 22nd day of September,

2017.

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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