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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17-cv-61270-BLOOM /Valle
JEANNE CANIGIANI,
Plaintiff,
V.
BANC OF AMERICA MERCHANT
SERVICES, LLC doing business as

Bank of America,

Defendant.

ORDER ON MOTION TO DISMISS
AND MOTION TO STRIKE

THIS CAUSE is before the Court obefendant Banc of America Merchant
Services, LLG (“Defendant’) Motion to Dismisgn PartAs Well As Motion to Strike Certain
Claimsfor Relief, ECF No. [13] (the “Motion”). The Court has reviewed the Mottbe,record,
the applicable law, and is otherwise fully advised. For the reasons set forth theldwotionis
GRANTED IN PART AND DENIED IN PART.
I. BACKGROUND

Plaintiff Jeanne Cagiani (“Plaintiff’) began work for Defendant in 1994. ECF No. [1]
1 10. Plaintiff alleges that Defendant considered Plaintiff a “good emplogdéhatduring the
course of her employmerghereceivedsatisfactory feedback from Defendant about her work
performance.ld. 111-12. On September 22, 2015, Plaintiff fell down the stairs at work and
sustained serious injuriesd. 113. At the time of her injury, Plaintifilleges sh@anmediately

reported the fall to her supervisors and requested mdthaainent.ld. § 16. Plaintiff
1
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subsequently took off time from work for medical visits to treat migraines andhaons sharp
pain to her neck, back, and shoulders caused by thddafl.15, 17. Plaintiff alleges that once
she began taking time off for doctor’s visits, Defendant began to “micromanagebteand
“look for excuses to reprimand herld. § 17-18. Plaintiff later notified Defendant that she
would need additional time off in the future to continue to atteadicalappointments ttreat
her injuries and medical condition that resulted from the fdll.q 19. Plaintiff never received
notification of her potential rights under the Family and Medical Leave At®98 (“FMLA"),

29 U.S.C. § 26011d.921. On August 17, 201@efendant fired Plaintiffexplaining she was
terminated because staid not make her quota.td. § 20.

Plaintiff filed suit against Defendant daine 28, 2017 alleging the following claims
Count I, hterferencevith FMLA Rights Against Defendant (Faie to Provide FMLA
Information); Count Il, Interference with FMLA Rights Against Defend@mrmination); Count
[, Violation of the FMLA by Defendant (Retaliation); Count 1V, Worker's Qmensation
Retaliation (Fla. Stat. 840.205).

Defendant moves to dismiss CountDefendant argues that eveiti ifailed to provide
Plaintiff with notice as required under the FMLAQ cause of action exists for “mere technical
violations of the notice requirement” aRthintiff has failed to plead any damades/onda
formulaic recitation ECF No. [13] at 3; ECF No. [18] at 3—4. In respomideintiff argues that
she has plead that she “HBeen damaged” as a result of Defendant’s failure to provide her with
proper notice and points the Court to thkef soughtin Count I including “actual damages
suffered, including back pay, front pay, loss of benefits future pecuniary loss, hduos

earning capacity; . . . liquidated damages; . . . prejudgment interest . . . ; reasonalardos

2



Case No. 1¢v-61270BLOOM/Valle

attorney’s fees; [arjdany further relief pursuant to the FMLA.” ECF No. [17] at 4sé&g¢ also
ECF No. [1] at { 28-29.

Defendant also moves $trike certairclaims for compensatory damages, loss of earning
capacity, and liquidated damages found in Counts I, Ill, and IV. ECF No. [13] aP4aiétiff
argues as a threshold mattest Defendant failed to meet and confer with Plaintiff as to these
argumentsinder Local Rulg.1(a)(3)* Plaintiff further argues that the damagkeseeks are
properly recoverable under tRLA, but withdraws her claim for liquidated damages under
Fla. Stat. §40.205. ECF No. [17t 6-7.

[I. MOTION TO DISMISS

A. Legal Standard

A pleading in a civil action must contain “a short and plain statement of the claim
showing that the pleader is entitledrelief.” Fed. R. Civ. P. 8(a)(2). To satisfy the Rule 8
pleading requirements, a complaint must provide the defendant fair notice ohw/ipdintiff's
claim is and the grounds upon which it res$svierkiewicz v. Sorema N,A34 U.S. 506, 512,
(2002). While a complaint “does not need detailed factual allegations,” it must provide “mor
than labels and conclusions” or “a formulaic recitation of the elements of a dac®o.” Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007Qee Ashcroft. Igbal 556 U.S. 662, 678 (2009)
(explaining that the Rule 8(a)(2) pleading standard “demands more than an unaterned, t
defendant-unlawfulljrarmedme accusation”). Nor can a complaint rest omaked

assertion[s]’ devoid of ‘further factual enhancemehtlgbal, 556 U.S. at 678 (quoting

! Because th€ourt addresses Defendant’s motion to strike on the mienitdl not address this
procedural argument.
3
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Twombly 550 U.S. at 557). The Supreme Court has emphasized that “[t]o survive a motion to
dismiss a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausile on its face.” Id. (QquotingTwombly 550 U.S. at 570kee alscAm.

Dental Assoc. v. Cigna Cor®05 F.3d 1283, 1288-90 (11th Cir. 2010).

When reviewing a motion to dismiss, a court, as a general rule, must accdapirttii€ o
allegations as true and evaluate all plausible inferences derived from thega facor of the
plaintiff. SeeChaparro v. Carnival Corp.693 F.3d 1333, 1337 (11th Cir. 201®)ccosukee
Tribe of Indians of Flav. S. Everglades Restoration Allian&®4 F.3d 1076, 1084 (11th Cir.
2002);AXA Equitable Life Ins. Co. v. Infinity Fin. Grp., LL&08 F. Supp. 2d 1349, 1353 (S.D.
Fla. 2009)]gbal, 556 U.S. at 678While the court is required to accept as true all allegations
contained in the complaint, courts “are not bound to accept as true a legal conclusion couched as
a factual allegation.”Twombly 550 U.S. at 553pbal, 556 U.S. at 678.

B. Discussion

a. TheFMLA

Congress enacted the FMLA “to balance the demands of the workplace with the needs of
families,. .. [and] to entitle [eligible] employees to take reasonable leave for [certaimtahed
reasons.” 29 U.S.C. § 2601. The FMLA “grants an eligible employee the right to take up to 12
workweeks of unpaid leave annually for any one or more of several reasons, includimgebec
of a serious health condition that makes the employee unable to perform the functions of the
position of such employeeHurley v. Kent oNaples, InG.746 F.3d 1161, 1166 (11th Cir. 2014)
(quotingHurlbert v. St. Mary’s Health Care Sys., Iné39 F.3d 1286, 1293 (11th Cir. 2006))

(internal quotation marks omitted).
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The FMLA places requirements on both the employee and emplBist,. an employee
must provide sufficient notice to the employer of the need for leave potentidlifiyiqpgaunder
FMLA. If leave is based on an unforeseeable workplace injury, the employegusréd to
give notice only as early as [is] practicable, and][tiotice had to contain only ‘sufficient
information for [the employer] to reasonably determine whether the FMLAapply to the
leave request” White v. Beltram Edge Tool Supply, Iné89 F.3d 1188, 1197 (11th Cir. 2015)
(quoting 29 C.F.R. § 825.308(b)); see also Cruz v. Publix Super Markets, ,|Id428 F.3d
1379, 1382—-83 (11th Cir. 2005) ( “[W]here an employee’s need for FMLA leave is
unforeseeable, the employee need only provide her employer with notice suf@aiegite the
employer aware that her absence is duepotantially FMLAqualifying reason. (quoting Gay
v. Gilman Paper C9.125 F.3d 1432, 1436 (11th Cir. 1997))). The employee, however, need not
mention that such leave is requested pursuant to FMLrawford v. City of Tampa97 F.
App’x 621, 623 (11th Cir. 2010White 789 F.3d at 1197.

Once an employee has notified an employer that he or she may qualifwiuteder
the FMLA, the employer is obligated to provide three sypkenotice: eligibility notice, which
requires themployer to inform the employee whetlsée iseligible to take FMLA leaveryights
and responsibilities noticeshich requires the employer to inform the employee of any
obligations or responsibilities the employee may have under the emplogeeselicy (i.e.a
requirement to provide a doctor’s certification); and designation notice, wdqcires the
employer once it has sufficient information about the request, to inform the employee if the
leave requested with be designated as FMjualifying. 29 C.F.R. 8§ 825.300(lfyH). Failure to

provide these notices may qualify as actionable interference, restrdeniafl of an employee’s
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rights under the statute, entitling an employee to damages or equitable2@l@f-.R. §
825.300(e)Hurlbert, 439 F.3d at 1293 (citing9 U.S.C. 8§ 2615(a)(1) & 2617(a)).
b. Motion to Dismiss Count |

Count | alleges that Defenalefailed to notify Plaintiff other rights under the FMLA
after she provided notice of her serious health conditiontfaidPlaintiffsuffered damages as a
result. Defendant urges the Court to dismiss this Count because “the FMLAlowy fr the
reavery of lost wages or ‘actual monetary losses sustained by the employeieess$ @esult of
the violation’ ” and Plaintiff has only plead a technical violation of the FMLA wisahot
actionable ECF No. [13] (citing29 USC §2617(a)(1)(A)()(1)).

If an employer fails to follow the notice requirements found in 29 C.F.R. § 825200,
“employer may be liable for compensation and benefits lost by reason of thigovipfor other
actual monetary losses sustained as a direct result of the violation, and foriappsapritable
or other relief, including employment, reinstatement, promotion, or any @liefrtailored to
the harm suffered.” 29 C.F.R. § 825.300(e) (citing 825.40G{ep als®9 U.S.C. § 2617(a)(1).
Thus, whie a plaintiff must demstrate that she was “prejudiced” in some way by a defendant’s
alleged violation of the FMLARagsdale v. Wolverine World Wide, &35 U.S. 81, 82 (2002),
a plaintiff “need only demonstrag®@me harm remediable by either ‘damages’ or ‘equitable
relief.” ” Evans v. Books-Million, 762 F.3d 1288, 1296 (11th Cir. 201ditations omitted).
Plaintiff haspledthat she was damaged as a result of Defendant’s failure to notify her of her
FMLA rights, and demands, among other relief, “actual damages suffered, including back pay,
front pay, loss of benefits, future pecuniary loss, and lost future earnings cdpg€ify No. [1]

1 29. At the motion to miss stagethese allegations are sufficient. 3éaxey v. Carnival
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Corp, No. 13-24379-CIV, 2014 WL 12605574, at *2 (S.D. Fla. May 19, 20Giy¢n Rule 85
liberal pleading standard, Plaintgfaverments [that Defendasitegligence resulted in
Plaintiff’ s damages] amsufficient”); Meth Lab Cleanup, LLC v. Spaulding Dec@hC, No.
8:10-CV-2550-T-30TGW, 2011 WL 398047, at *3 (M.D. Fla. Feb. 4, 2011) (finding on a motion
to dismiss “a general averment of damages is sufficient at this)stage

None of the cases cited by Defendant persuade the Court otherwise. Not o atoes
case analyze the sufficiency ophkintiff's damages osummary judgmenbut each is also
factuallydistinguishable from Plaintifé claims. Walker, Ciani, andMcPhail provide no support
for Defendant sincPlaintiff has neither conceded that she has no damagesedy under the
FMLA, nor has she had an opportunity to prove what damages, if any, she may Hauedtd
do so. ECF No. [13] at 3 (citingyalker v. United Parcel Serv., In€40 F.3d 1268 (10th Cir.
2001) granting summary judgmenthere the parties agreed that the suspension which allegedly
violatedplaintiff's rights under the FMLA caused her no damagésnci v. Pettibone Corp.
152 F.3d 723 (7th Cir. 1998) (upholding summary judgment on an FMLA claim v&ietifp
“did not suffer any diminution of income, and, on the record before [the Court], incurred 80 cost
as a result of the alleged violation,” armlinsel at oral argument was unable to articulate what
relief, if any, was available tolaintiff under the FMLA);McPhail v. ES3.LC, No. 1:08CV-
0029, 2010 WL 1501476 (M.D. Pa. Apr. 14, 2010) (granting summary judgmenttidrenvas
no evidence in the record demonstrate that plaintiffas injured by his employer’s alleged
failure to attribute early departures to FMigialifyingleave). Further, there has been no
finding or unopposed argumethiat Plaintiff's termination was lawfur that she was a “key

employee” under the FMLA, situations which may limit the remedies available tm&fpla
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ECF No. [13] at 3—4 (citinfgtapham v. Vanguard Cellular Sys., Int02 F. Supp. 2d 266, 270
(M.D. Pa. 2000jfinding sinceplaintiff suffered no damages prior tdaavful termination,
summary judgment must be grantednemFMLA claim); Oby v. Baton Rouge MarrigtB29 F.
Supp. 2d 772, 788 (M.D. La. 2004) (noting that nominal damages are not available under the
FMLA after granting summary judgment becapkentiff failed to refute that she wass “key
employee” not entitled to reinstatemeamid defendant neverthelesffered to reinstatber in an
equivalent position with equal pay and benefit@d¢cordingly, the motion to dismiss Count | is
DENIED.
1. MOTIONTO STRIKE

A. Legal Standard

Pursuant to Federal Rule of Civil Procedure 12(f), the Court “may strike froeadipg
an insufficient defense or any redundant, immaterial, impertinent, or scandateas’ FED. R.
Civ. P.12(f). “[A] motionto strikeis the appropriate mechanism to pursue removal of the prayer
for damagesn the Complaint.”Pucci v. Carnival Corp.160 F. Supp. 3d 1329, 1331 (S.D. Fla.
2016). “Under Rule 12(f), a motion to strike will usually be denied unless the allegadiomns
no possible relation to the controversy and may cause prejudice to one of the plaatiege v.
Murphy Painters, In¢g.No. 17CIV-60376, 2017 WL 2537259, at *1 (S.D. Fla. June 12, 2017)
(collecting cases)Thus, despite the Court’s broad discretion, a motion to strike is considered a
drastic remedy and is often disfavordd.

B. Discussion

Defendant moves to strikdaintiff's claims forcompensatory damages, future pecuniary

loss, and lost futurearnings capacitynder the FMLA in Counts Il and |lhs well adiquidated
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damages under state lanvCount IV. ECF No. [13] at 4—6Rlaintiff has withdrawrher request
for liquidated damages under Fla. Stat. § 440.205. ECF No. [17] at 7. Accordingly, the motion
to strike Plaintiff's claim for liquidated damages in Count NGRANTED.

As to the FMLA claims, Congress allowed for recovery of “wages, saleanglogment
benefits, or other compensation denied or lost,” or “any actual monetary lods@seslis. as a
direct result of the violation, such as the cost of providing care.” 29 U.Q&LA&a)(1)(A)(i)(1),
(I1); 29 C.F.R. § 825.400(c)ln addition,anemployee may be entitled to interest, liquidated
damages, “appropriate equitable relief, such as employment, reinstaterdgarbomotion,”
reasonable costs and attorney’s feles.

Plaintiff seeks “compensatory mental damages” (Count Il) and “compensatory
damages .. Pbr emlarrassment, anxiety, humiliation and emodalhistress Plaintiff has and
continues to suffer” (Count Ill). Courts in this Circuit, however, have found that suadgdam
arenot recoverable under the FMLAGraham v. State Farm Mut. Ins. C&93 F.3d 1274, 1284
(11th Cir. 1999)“[T] he FMLA does not allow recovery for mental distress or the loss of job
security.”);Harley v. Health Ctr. of Coconut Creek, In818 F. Supp. 2d 1364, 1371 (S.D. Fla.
2007) (“[R]ecovery of non-pecuniary losses, such as emotional pain, suffering, arequeih,
loss of enjoyment of work and humiliation are not provided for undgFt¥ieA] .”); Burden v.
City of Opa LockaNo. 11-22018-CIV, 2012 WL 12865849, at *4 (S.D. Fla. June 25, 2012)
(finding plaintiffs’ claim for“damageo their careemental anguish and sufferimiggmage to
reputationand consequential damages” were not recoverable under the Ehthdifications

omitted). The CourtGRANT S Defendants motion to strike Plaintiff's request for relief of



Case No. 1¢v-61270BLOOM/Valle

“‘compensatorynental damages” (Count II) and “compensatory damages . . . for embarrassment,
anxiety, humiliation and emotional distress Plaintiff has and continues to’q@taint 111).

Finally, Defendant moves to strilkdaintiff's claims for “future pecuniary losand “lost
future earnings capacity.lh support, Defendarmites toDawson v. Leewood Nursing Home,
Inc., 14 F. Supp. 2d 828 (E.D. Va. 1998) atarbuck v. Briggs EquipNo. CIV A. H05-0342,
2006 WL 2168096 (S.D. Tex. July 31, 20080th casesold thatwhere a plaintiff suffers no
other lossesa stanéalone claim for damages based on allegations that an employer’s
interference with the employee’s FMLA rights worsenedeimployeés condition may not
survive summary judgment. However, this Circuit has recognized that certasrofyfjpgure
pay may be available to a plaintiff in an FMLA cas®ai v. Fed. Exp. Corp461 F. App’x 876,
884 (11th Cir. 2012) (noting that under the FMLA “a court may award front pay as a form of
equitable relief where reinstatement is not feasible” and that such an awdedVed solely
from the statutory provision permitting the court to award ‘such equitabléaslimaybe
appropriate” (citations omitted)).Given thefactual differences dPlaintiff's allegations, the
procedural posture of this case, and dearth of binding authority cited by the part@s,ithe
finds inappropriatéhe “drastic remedy” of striking tree allegationsat this stagén the
proceedings.

IV. CONCLUSION
For the foregoing reasons, itGRDERED AND ADJUDGED as follows:
1. Defendant’s MotionECF No. [13], is GRANTED IN PART AND DENIED IN
PART;

2. Defendant’'s motion to dismiss Count DENIED:;
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. Defendant$ motion to strike Plaintiff's claims for compensatory mengahdges in
Counts Il and 111 iSGRANTED,;

. The phrase “or compensatory mental damageRaragrapt36(a)of ECF No. [1]is
STRICKEN,;

. Paragraph 42(a)f ECF No. [1] iSSTRICKEN in its entirety;

. Defendants motion to strike Plaintiff's claims for “future pecuniary lossl &st future
earnings capacityis DENIED;

. Defendants motion to strike Plaintiff's claims fdiquidated damages in Count I¥
GRANTED;

. The phrase “and an equahaunt of back wages as liquidated damages” in Paragraph 53
of ECF No. [1] isSTRICKEN.

. Defendant shall file aAnswer to the Complaint b@ctober 10, 2017.

DONE AND ORDERED in Chambers at Miami, Florida this 3rd day of October, 2017.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

cC: Counsel of Record
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