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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17-cv-61277-BL OOM/White
GARY LUCAS,
Plaintiff,
V.

OFFICER CABEZAS and
OFFICERARCHER

Defendants.
/

ORDER ONMOTION FOR SUMMARY JUDGMENT

THIS CAUSE is before the Court upon Defendaffficer Archer, Officer Cabezas and
Officer Sinnes (together, “Defendants”) Motion for Summary Judgment, ECF Nd] |
(“Motion”), filed on April 4, 2018. Pro sePlaintiff Gary Lucas(“Plaintiff”) filed a Response,
ECF No. [57], to which Defendants filed a Reply, ECF No. [61]. For the reasons set fovih be
the Motion isdenied

l. INTRODUCTION

This action arises as a result of an encounter between Plaintiff and the Defeandants
2017. According to the Amended Complaint, ECF No. [B8intiff was outside his sister’'s
house, when Officer Cabezas and Officer Archer exited their police vehietergdlizing that
Plaintiff had an active warrant for felony violation of probation. ECF No. [18] 1 1ntPidihen
ran into the house and attempted to fleen the Officers by breaking a window in the badk.

1 2. Officer Cabezas and Officer Archer were able to apprehend Plairdff. According to
Plaintiff, in effectuating his arrest, the Officers wrestled PIitdithe ground and punched and

kicked him while placing him in handcuffdd. 3. Officer Cabezas was slamming Plaintiff's

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/0:2017cv61277/509163/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/0:2017cv61277/509163/83/
https://dockets.justia.com/

Case No. 1tv-61277BLOOM/White

face into the hood of an SUV parked behind the house, while Officer Archer had Plaintiff
restrained. Id. After Plaintiff alerted the Officers that a home surveillance system may be
recording them, OfficeArcher signaled to Officer Cabezasythey moved Platiff to the rear
of the SUVwherethey, along with Officer Sinnes who had arrived on scene, continued to punch
Plaintiff. 1d. §13-4. At that point, Plaintiff alleges he was clipped from behind by Officer
Cabezas wile he was handcuffed, ame fell onhis right side onto the concrete, where Officer
Cabezas punched Plaintiff and another Defendant kicked Hin.{5. Plaintiff was not
resisting, and was subsequently lifted from the ground and placed into a polide.viehicAs a
result, Plaintiffalleges that he suffefsom headaches, neck pain, right shoulder pain, and lower
back pain. Id. 8. In the Amended Complaint, he asserts a claim against Defendants for
excessive use of force in violation of his Fourth Amendment rights, pursuant toa42.U
§ 1983.

. RELEVANT FACTS!

The Court is able to discern the following undisputed facts from the partiesgjsfil
Officers Archer and Cabezas were patrolling in a marked police unit on the 22R@blaarrest
Street in Hollywood, Florida on May 19, 2017. ECF No. [54]. 1The Officers observed
Plaintiff on the sidewalk in front of 2239 Forrest Street, and knew him to have an actiye felon
warrant. Id. 2. When Officer Cabezas exited the vehicle to make contact with Plaintiff,
Plaintiff ran into tle open residence at 2239 Forrest Strddt. 34. Officer Cabezas gave
Plaintiff verbal commands to stodd. 5. In the meantime, Officer Archer exited the vehicle

and proceeded to the back of 2239rEst Street in orddp intercept Plaintiff ifhe attempted to

! The Court notes at the outset that Plaintiff is proceegingsein this matter, and is therefore
entitled to some leniency with respect to his filingeeTannenbaum v. United Statd<l8 F3d
1262, 1263 (11th Cir. 1998)'Rro se pleadings are held ta less stringent standard than
pleadings drafted by attorneys dade] liberally construed).
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exit the back of the residencdd. 6. Plaintiff broke a window in the back of the house and
exited, whereupon Officer Cabezas caught up to him and attempted to take him odg.clast

11 78. Plaintiff began to struggle with Officer Cabezas, and both Officer Cabezadfaret O
Archer gave Plaintiff verbal commands to stop resisting, which Plaintgtiféo obey. Id. {9-

12. Specifically, Plaintiff resisted by pulling, pushing, tensing and bracingrhss tarhis chest
with a closed fist. Id. 13. Plaintiff and Defendants struggleahd Plaintiff was eventually
taken into custodyld.  14.

At this point in the encounter, the pasidispute the relevant factsAccording to
Plairtiff, after he was placed in handcuffs, Officer Cabezas clipped him from behind, and he wa
beaten by DefendantsECF No. [57]1134, 37. Defendants, howeveateny ever punching,
kicking, clipping, or slamming Plaintiff's head into an SUV. ECF No. [§4]1621. In
addition, Officer Sinnes states that he had no physical contact with Plaisttig arrived on
scene after Plaintiff was taken into custpdgd onlypresento test a white substance in a plastic
baggie that fell from Plaintiff’'s hand during the course of his arristy 24; ECF No. [57] at
11, 1. NeverthelessPlaintiff contends thasince Officer Sinnes’s unit is the vehicle that
Plaintiff was put into after his arrest, Officer Sinnes must have arrivethento witnessif not
patticipate in the beating. ECF No. [57] 11 21-26.

[11.  LEGAL STANDARD

A court may grant a motion for summary judgment “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment asr afmatte
law.” Fed.R. Civ. P. 56(a). The parties may support their positions by citation to the record,
including, inter alia, depositions, documents, affidavits, or declaratioBgeFed. R. Civ. P.

56(c). An issue is genuine if “a reasonable trier of fact could return judgfoe the non
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moving party.” Miccosukee Tribe of Indians of Fla. v. United Stads$ F. 3d 1235, 1243 (11th
Cir. 2008) (quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986)). A fact is
material if it “might affect the outcome dhe suit under the governing law.1d. (quoting
Anderson477 U.S. at 2448). The court views the facts in the light most favorable to the non
moving party and draws all reasonable inferences in the party’s f@eavis v. Williams 451
F.3d 759, 763 (11th Cir. 20063ee also Crocker v. Beatty886 F.3d 1132, 1134 (11th Cir.
2018) (“[W]e accept [the nemovant’'s] version of the facts as true and draw all reasonable
inferences in the light most favorable to him as the-mornant.”) “The mere existence of a
scintilla of evidence in support of the [ramoving party’s] position will be insufficient; there
must be evidence on which a jury could reasonably find for therfmmnng party].” Anderson

477 U.S. at 252°If more than one inference could benstrued from the facts by a reasonable
fact finder, and that inference introduces a genuine issue of material facthéhdistrict court
should not grant summary judgmentBannum, Inc. v. City of Fort Lauderdal@01 F.2d 989,
996 (11th Cir. 1990). The Court does not weigh conflicting eviderisee Skop v. City of
Atlanta, Ga, 485 F.3d 1130, 1140 (11th Cir. 2007) (quot@&ylin Comm’n, Inc. v. S. Bell Tel.

& Tel. Co, 802 F.2d 1352, 1356 (11th Cir. 1986)).

The moving party shoulders the initialrden to demonstrate the absence of a genuine
issue of material fact.Shiver v. Chertoff549 F.3d 1342, 1343 (11th Cir. 2008). If a movant
satisfies this burden, “the nonmoving party ‘must do more than simply show that tkerads
metaphysical doubt a@s the material facts.””Ray v. Equifax Info. Seryd..L.C., 327 F. App’X
819, 825 (11th Cir. 2009) (quotiridatsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGot{g5
U.S. 574, 586 (1986)). Instead, “the Amoving party ‘must make a sufficient shiogy on each

essential element of the case for which he has the burden of prabf(guotingCelotex Corp.
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v. Catrett 477 U.S. 317, 322 (1986)). The mmoving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interesgat
and admissions on file, designating specific facts to suggest thatoaabbsjury could find in
the nonmoving party’s favor. Shiver 549 F.3d at 1343. But even where an opposing party
neglects to submit any atied material facts in controversy, a court cannot grant summary
judgment unless it is satisfied that all of the evidence on the record supports theavectaar
material facts that the movant has proposBaese v. Herber627 F.3d 1253, 12689, 1272
(11th Cir. 2008);United States v. One Piece of Real Prop. Located at 5800 S.W. 74th Ave.,
Miami, Fla, 363 F.3d 1099, 1103 n.6 (11th Cir. 2004).

V. ANALYSIS

A. A genuineissue of material fact remains regarding the force used after Plaintiff
was handcuffed

Defendants seek summary judgment on Plaintdf&@m of excessive forcen the basis
thatthe only force used to take Plaintiff into custody was the amount of force agcassl in
response to Plaintiff's resistancdhe Court would agree with Defendant Plaintiff's claim
concerned the amount of force used during the course of his arrest. However, a$ piaitgif
out, his claim is pemised upon the ford@efendants used after he was already handcufied
custody,and no longer resisting. THeefendants do not addre#iss claimin their Motion or
Reply. According to Plaintiff, his claim is not based upon any actions taken by Gfficeher
or Cabezas prior to Plaintiff being in handcuffs. ECF No. [5Z] fhdeed, theonly evidence
provided by Defendants support of their Motioraretheir denias. Those claims that none of
them punched, kicked, or struck Plaintiff from behi@ directly contradicted by Plainfifs
allegations and statements. Plaintiff clairhattafter he was handcuffed, he was clippeth

behind by Officer Cabezas and fell onto the concrete where Officer Cabezas prdogaasch
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him while one of the other Defendants kicked hitfl] he application of gratuitous force on an
alreadyhandcuffel and compliant detainee or arrestee constitutes excessive force iromiofati
the Fourth Amendment, even if there is no visible or compensable inj@grnez v. United
States 601 F. App’x 841, 850 (11th Cir. 2015)Accordingly, Defendants are not etkd to
summary judgmentas a genuine issue of material fact remains with respect to whetaer
amount of forceDefendants usedn Plaintiff after he had alrely been handcuffed was
excessive

B. Defendantsare not entitled to qualified immunity

Defendantslso argue that they are entitled to qualified immunttQualified immunity
offers complete protection for government officials sued in their indiVidapacities if their
conduct ‘does not violate clearly established statutory or constitutional rghtghich a
reasonable person would have knowrKingslandv. City of Miamj 382 F.3d1220, 1231 (11th
Cir. 2004)(quotingVinyard v. Wilson311 F.3d 1340, 1346 (11th Cir. 20p2%ee alsdtorck v.
City of Coral Springs354 F.3d 1307, 1313 (11th CR2003). “The purpose of this immunity is
to allow government officials to carry out their discretionary duties withoutetlreof personal
liability or harassing litigation, protecting from suit all but the plainly incompetenh@mdo is
knowingly violating the federal law,'Woodv. Kesler 323 F.3d872, 877(11th Cir. 2003)
(quotingLeev. Ferrarg 284 F.3d1188, 1194(11th Cir. 2002)), and the doctrine accordingly
represents “a balance between the need for a remedy to protect citigletssand the need for
government officials to perform their duties without the feacaifstant, baseless litigation.”
Kingsland 382 F.3d at 1231 (citation omitted). Accordingly, “[g]ualified immunity is, as the

term implies, qualified.It is not d&solute.” Id. at 1233.
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“To receive qualified immunity, ‘the public official must first prove that he wesg
within the scope of his discretionary authority when thegakily wrongful acts occurred!d. at
1232 (quoting_ee 284 F.3dat 11949; see &0 O’Rourke v. Hayes378 F.3d 1201, 1205 (11th
Cir. 2004)(“To be even potentially eligible for qualified immunity, the official haslibeden of
establishing that he was acting within the scope of his discretionary authofdyation
omitted). In the instant case, there is no dispute that Defendants were acting within the scope of
their discretionary authority.

Once a defendant raises the issue of qualified immunity and demonstedtésetlacts
complained of were committed within the scope ofdigxretionary authority, “the burden then
shift[s] to the [plaintiff] to show that qualified immunity should not apply beca(bethe
officers violated a constitutional right; and (2) that right was clearly edtabliat the time of the
incident.” Garczynski v. Bradshavb73 F.3d 1158, 1166 (11th Cir. 2009). The Supreme Court
has outlined a twpart test to determine whether a plaintiff mdessourden: (1) “[t]laken in the
light most favorable to the party asserting the injury, do the facts alleged bbowfficer’s
conduct violated a constitutional right?”; and (2) if a constitutional right would baesn
violated under the plaintiff's version of the facts, the court must then determhegther the
right was clearly established.Saucier v. Katz533 U.S. 194, 201 (2001)If no constitutional
right would have been violated were the allegations established, there is notnécessither
inquiries concerningualifiedimmunity.” 1d. Plaintiff contends that Defendants used excessive
force aginst him after he was handcuffed, whisfould constitute a violation of his Fourth
Amendment rightsGomez 601 F. App’x at 850.

Therefore “[i]f a constitutional right would have been violated under the plaistiff

version of the facts, ‘the next, seqtial step is to ask whether theght was clearly
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established.” Vinyard 311 F.3d at 1346quotingSaucier 533 U.S. at 201).“For an asserted
right to be clearly established for purposes of qualified immunity, ‘the law hawe earlier
been developedh such a concrete and factually defined context to make it obvious to all
reasonable government actors, in the defendant’s place, that what he is doing Yealetal
law.” Jackson v. Saul206 F.3d 1156, 11685 (11th Cir. 2000jquotingLassiter v.Ala. A&M
Univ. Bd. of Ts, 28 F.3d 1146, 1149 (11th Cir. 1994)A right may be clearly established for
qualified immunity purposes in one of three ways: (1) case law with indistinglesfedib
clearly establishing the constitutional right; (2) a broad statement of principlen with
Constitution, statute, or case law that clearly establishes a constituigbrtaor (3) conduct so
egregious that a constitutional right was clearly violated, evémeinotal absence of case law.”
Lewis v. City oW. Palm Beach, Flab61 F.3d 1288, 1291-92 (11th Cir. 20Q@yernal citations
omitted). “[O]nly Supreme Court cases, Eleventh Circuit dase and [Florida] Supreme Court
caselaw can ‘clearlystablish’ law in this circuit.” Thomas ex rel. ThomasRoberts 323 F.3d
950, 955 (11th Cir. 2003kiting Hamilton By & Through Hamilton v. CannpB80 F.3d 1525,
1532 n.1 (11th Cir. 1996)).The essence of this inquiry is the “public official’s objective
reasonableness, regardless of his underlying intenmtadivation.” Kingsland 382 F.3d 1220,
123132 (11th Cir. 2004)(citations omitteyl “Qualified immunity ‘gives ample room for
mistaken judgments’ but does not protect ‘the plainly incompetent or those who knowingly
violate the law.” Kingsland 382 F.3d at 12382 (quotingMalley v. Briggs 475 U.S. 335, 343
(1986)).

There is a critical difference between the use of force against unrestraineduals and
individuals who have already been handcuffed, which was evident in the casetteatime of

Plaintiff's arrest. See Hadley v. Gutierres26 F.3d 1324, 1330 (11th Cir. 2008) (officer’s punch
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constituted excessive force where the suspect was handcuffed and not straggésigting)
Slicker v. Jackson215 F.3d1225, 123233 (11th Cir. 2000) (evidence that plaintiff did not
struggle after being handcuffed was sufficient to raise a question chddct the use of force
applied once he was restraine§gpunders v. Duker66 F.3d 1262, 1265, 1268 (11th Cir.
2014) (citations omitted) (no quidid immunity whereofficers slammegblaintiff's head into the
ground with extreme force even though the plaintiff was handcuffed and was stihgesr
attempting to flee) Indeed, & hamlcuffed, norresisting [susped] right to be free from
excessie force was clearlystablished [by] February 2002 Hadley, 526 F.3d at 1333. In the
instant case, Defendants have provided no evidenicalicate that Plaintiff continued to resist
afterhe was handcuffed, and therefore, no reasonable officer could have believee foate
Plaintiff contends was used upon him was permissible. Accordingly, Defendants argithed
to qualified immunity.
V. CONCLUSION

For the reasons set forth, Defendants’ MotiB&F No. [54], is DENIED. The Court
will separatelyenter a Scheduling Order for Calendar Call and Trial.

DONE AND ORDERED in Chambers at Miami, Florida, thi8th day ofDecember

2018.

BE LOOM
UNITED STATESDISTRICT JUDGE
Copies to:

Counsel of Record

Gary Lucaspro se
Broward County JaiNBB
North Broward Bureau
Inmate Mail/Parcels
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